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"Ahor: or Parſon, Biſhop, Dean, Maſter ofa Colledge. 
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In what perſon the Propekty of Goeds, ard ri bt of Land it... 
roperty of the Goods'of an 
; Abbot is in the A bot, and in rhe Houſe -alſo 
\* Mjidged 9H. 6. fol. 25. Abbot 1. ( 
Nore, By-the Court it was adjudged, -That if 
a Leaſe were madeto an Abhor for. life, and he_ 
© jakter tranſlated to another Abbey, the: fuc*; 
*E ceding Abbot ſhall haye. this Leaſe. dur 
"Ki of the Leflee, which was the Abbot. 
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| wards he is made a Biſhop, his Succeſſor ſhall have the Obligation : So 
alſo if he had recovered damage for Battery. done unto him, and before 
execttion he is choſen Abbot of another place, his Sueceſſor ſhall have a 
Stire facias ; and ſo he ſhall anſwer the bilyes loſt by-kis Predecefior, per 
Pole, 22 H. 6. f. 4. Debt 46. _ nes > rg ot Nr 0g 
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II. Where a Leaſe made by aps: 4bbot, Biſhop, or Parſon, without 

. , the.Covent, Chapter, ar Patron, ſhall. hind the $ ceajſor ang 

mheve the agreement after. ſhall make it 200d; and whiat foul! be. 
ſazdto be a ſufficient Agreement, 


I the Succeſſor accept the Rent reſerved wy the Leaſe, made by the 
[Abbot or Pryor alone without the Covent , he ſhall never avoyd it, 37 
H. 6. fol.4, Abbe 2.' 4 Ed. 3. 14, Vide 15 Ed; 4.17. BY 
Note, Thar'the Grant of the Abbot alone of an {Advowſon; by. him 
made, is determined by his death, and cannot be made good but by agree- 
- ment with the Succefſor::- Otherwiſeit is of a Leaſe for yeares of Land, 
which may paſſe by word, .21 Ed. 4. fol. 5. Abbe 5, Vida11 H, 4, fol.17. 
[That the Agreement is a new Leaſe. | 
| _ Note, Ita Parſon make a Leaſe for life and dye, &c. and the Succeſſor 
accept fealty, he ſhall never avoyd the Leaſe during his. life, Juris atrum, 
3 P. 11 Ed. 3. Abbeg.- _ 

A Leaſe of a BiſFop is good by confirmation afterwards of the Chap- 
ber IO ifſue, if the Biſhop were dead before the Confirmation, 31 Ed. 
2, Abbe10, -© re £0 
: Prebend doth Leaſe his ſervices to the Ter-tenant for yeares, this is 
g00d. and the agreement of the Succeſſor, that ſuch Termor. may hold 
over, &c. isa good newLeaſe, and if another were Tenant, he ought 
to have a new Attorneyment, 11 H, 4. fel.17. | 
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III. Where the Abbot or Prior ſhall prejudice the Houſe by: bir 


owne af. 


Nee That an Abbot or Pryor ſball binde his Sugceſfor byhis awne- 
, N Deed which is of Record, as if he confeſſe theDeedina: Writ vt 
Annuity brought againſt him, 7 Ed. 4. fol. 12. e3, Fide 34. Affife' 
P. 7. Corone $1, OE 8s WORE 
So if- he confeſſea. Deed. in ation againſt, him, 20.H: 6. Hbhe. 22. in 
Dehr. So of aRecognizance, although the thing come not to the uſe of 
the Houſe, &&c. For to no matter of Record the Covent: cannot be party, 
HL 14, td. 4: Abbe 4, and 16 Ea, 3, eAbbe8:-& 13, where it is a , 
: NY | agreed, 
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agreed, That a Fine and every agreement upon Record is executory a- 
ainſt rhe Succeſſor, and of Recognizances agreed 8.E.. 3. fo/.24., but 

there the Recopgnizance of a Priorels was refuſed by Herle, becauſe the 

Court did not know that ſhe was Prioreſs. _ ot” 

Confeſſion ofa Deed, or of an ation in the predeceſſor bindes. th 
Succeſſor, 34 As. P.7. Otherwiſe itis in matter infa&, when it is notto 
the uſe of the houſe. And for that the Succeſſor was not bound by 
the Obligation of his predeceſſor, made when all the Covent was dead.of 
the plague=B.H.5.fol. lo. Abbe 28.Seilin of divers ſervices ercroached up- 
ON an Abbot {t all not binde his Succeffor, A. 4.Ed.2. eAvowry 204. _ 

Note. The Succeffor ſhall be bound by Covenant of an Indenture 
made by his predeceſſor alone in defeazance of an Obligation made by 
him alone, 47 3 Ed..fol.23.Barr.221. a EET 

Debt againſt rhe Abbot of Foxntaizes upon the Deed of F. his pre- 
deceſſor, and the Covent, where in fa&t the faid F. was choſen by ten 
Monks, and the Def. by twenty two , their foundation being that he was 
a perfe&t Abbot by Ele&ion without other inſtitution, &c. but of their 
Viſitor, by which Inftitution F. did enter, and with-the affent of the 
Covent he made the Deed. And it was held void, becauſe he was not Ab= 
bot, but the Defendant was. As if a Parſon enter without Inffitwrion or [n- 
duttion, his Deed ſhall be void, notwithſtanding the confirmation of the 
Patronafterwards. But the Grant of an Abbot which is degraded after, 
or depoſed for any thing done before that he was Abbot, continueth good, . 
9.H.6 fel. 32. Debt.29.50 if he give over, or religne,as 29. Ed.3.16, 

A man ſent an Abbot 20. 1. for the uſe of the Houſe, and the Abbot a- 
lone was bound by Obligation for the payment, and dteth. Now the Con- 
tract is determined by the Opinion of Newton Judge,and he ſhall have no 
remedy againſt the Succeſſor ; but A/cxe ſaith, that it is not determined, 
becauſe the Contra bindes the Houſe, and the Bond the Abbot only; 
and fo ſhall haue good remedy againſt the Succeſſor, if he declareupon 
_ the ContraR; and not alledge the Obligation, 25, H.6.fo/.21.Debr. 41. 

So ye ſee the Contract of the Abbot without Deed bindes the Houſe, 
then it comes to the uſe of the houſe, and this ſhall be averred as well, as 
when he made an Obligation for the payment, as it was agreed, 20. H.6. 
fol. 45. Debt.40. where the former Abbot made an. Obligation of paiment 
for Vietuall, bought to the uſe of the Houle, andall this did-not-make the 
Count to be double, for the Contract is but the conveyance to the A- 
. Mon. G. Ze 
An a@ion of debt brought againſt the Succeſſor for 10. 7. lent which - 
camme'to the'uſe of the Houſe: Newton faith, that the better pleading is to 
alledge this generally, and not how in particular they came to:the ufe of 
the Houſe, and faith, if they waa oy in an action of Battery brought 
againſt the Abbot, -this is a good uſe, becanſe tlie Houſe ſhall be charged 
withthe ditmiape 22.4:6.fo/. 56, Debr:30. It is fir:ro ſhew where they 
chinet6 the uſe of the Hou i. - 1505 533% Pat io 2 


-Indebr aids NS Forma upon: an Indenture. of the Prede- | 
© cefſor, which" recites how he-was in debt to the Plainitiffe, upon account in 
1004. which came.co the uſe of the; Houſe; and; by thi & his Deed acknow- 
ledged to be bound in 100 9: and the Gount was-held: -good, not double : 
For: it behoved' him of neceflity to-averr the comingito! the uſe* of. the | 
Honlſe; and upon that had. iſſue. It. 2.Ed.q.fel.14.Debr.70.:.. :- - 
An-Abbor and a Parſon had debate concerning Tithes, and: mrs 
themſelves to.the arbitrement of a Deane, who-did Order that the Abbot 
ſhall have 6" a _ pay the Parſon w- his Succeffors ſuch an 
nw ough that.the Patron and Ordinary-wereno p yet. 
was bello be:good, and: that the Succeſſors: of the pie anig ab be 
with the annuity,and it. ſeemecb, becauſe. they had: 2wid pro quo. 
my -H.4 fol.q. Entre 36.8& 11.0.4. fel. 68. Fcirefacias71.. 
- Note; If a Prior Donatiue removeable, which hath no-Covent or com- 
mon Seale, not is not impleadable, leavies a Fine. of Land or Rent, the 
Succeſfor ſhall be concluded hereby-inall reſpects., By allthe uſtices. Af. 
2.3.3fol-5. Eftoppell $2... 
e of at-Abbot to-him; that had committed: waſte, doth not barr 
kisSuccefſor from his action ; but fatisfattion with an acquittance will. 
42 Ed.3.22.Waſte 72. 
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7 V. Where, By b, what w. BY in a Deed the Abbot ſhall binde 


. #9e Succeſſor and the Evvent, and where the Date is materiall. 


DF: Ebc ag inſt an Abbor upon the Deed of his Predeceſſor, which was, 
That the predeceffor, with the aſſent of his predeceſſor and his 
Covent, had bound himſelfe, and the date was out-of the County where 
the Abby was ; and it was agreed, that the Deed was not good againſt the 
Succeſſor. #. 4. Ed.z. Abbe.1 1. 

But ſee-14 H.6. fo/:16.Debt 35. That the date elſewhere is-not materi- 
all, for it may be the Deed was delivered there, 5c. Alſo if the Deed be, 
In witneſs whereof I have with the aſſent of the Covent] put. the Seale of 
the Covent, this ſhall binde-the Succeſſor: 

And itis enough to fay, Inwitnels whereof we have put our Seale,with- 
out ſaying common , for if the Abbot and Covent Seale a Deed with my 
Seale, this ſhall binde them; which was granted, andthe Covent Seale will 
| not binde the Succeſſor, without the.conſent of the Covent. See 22 H.6. 
| fol 4.Debr.46.. And fee 18 Ed.2..Debt.147.: That in debt upon ſach Deed 

againſt the Succeſſor, he ſhall nt aver-that:this is not the Covent Seale, 

burſhall anſwer, whether their Deed, or not; .. 
- The Succeſſor ſhall-not be;:hound: by: a Deed ſeal 
Seatbythe Covent,” if they forced to dat by compubſior priſo 
:&comhere not acknowledgi Foo pr tn have done. and that 
indoKhe.b6t of the Covent, full a good Pla « $0 the Deed hall | 


bewelt avoided, by alledging that the Abbot.impriſon "Y 
and not that he impriſoned 4:2 CD wh] ich.m Covent, Ocper 
Cole:g H.6.fol.17. Dares 2; + - - 

ainſt an-Abbot- alien upon: a «Deed of __ God Abbot and Co-- 
Ku = { the- Juſtices: were cleer of; ;opinion, the Action would nor ye. 
here, for that the Deed boredate in Bog and, and the Abbot was out of 
the Realm; ſo that it could n not. be inten led that the Covent did. know of 
it, 7r.13 Ea.3. dSe-125 {it 554; | 

Debt againſt an Abbor and( .upon the. Deed of the Predeceſſor 
and Covent, and ch 7; ry | At. was dated, before ſach time as wg 
Abbot bad the Common: Seal, and it was not allowed ; Bur; the iſſue 
oh it were the Deed of the: Abbot and Covent, Hiller. 20 Bp | 
eAbbe 14. 

Note, where a Deed beareth Pi iri the Chapter kouſe,; it. ſhall bei n- 
tended where the houſe i is, and not elſewhere, otherwiſe itisof a datein - 
another certain place, where the Chapter houſes: not. mentioned, for it may 
well be there, 9 E4.4. fol.39. 

Debt againſt an Abbot upon the Deed of the Sub-pryor, Officers and 
Monks, inthe time of the Vacancy, reciting that the money came to the uſe, 
of © houſe, binding them andhim that ſhould be their Abbot, and ie was 
good 7 E.3.fol.35. Abbe 16. a SED 


ps 


—__ 


'v. I7here a Atonkof 4 — or R—_ all os" the Abbot and 
tie Succeſſor b » Obbigation atrd Contratt, and whether a Ka 
doxative and revpola} e FIT. bind the Abbot. 


He Abbot hall be charg ed by "Contract made by an Officer of the 
houſe, to the uſe of the houſe” 25 "'Ed.3 fol. 12. Abbe19. © 

So by ſuch Contra&t of any:Monkby Farteſcue 22 . 6. fol 4 and this - 
ſhall bind the Succeſſor, although he which made the Cootephnns nota - 
Monk at that time. but ſhall anſwer- whether. it came to 'theuſe of the - 
houſe, 22 £4.3-fol 8. ' Abbe EEE 2 

+; of ſuch Contracts made by Monks.n the time 0 the Vacancy, 2.Ed. 
3.fol.35.eAbbe-16, . 

In Detinue, ſhews that he delivered Writing stoa Monk, with the af- 
ſent of the then Abbo t,, againſt the yreſegt Abbor and the fame Monk, 
they were at iſſue as Ir Bailment WE Ed. 3 fol.46. Abbe. 18, - 

In Debt againſt an Abbor, and.D. his Com-monk of C. for letting go at - 
large one who was condermned' inthe Cour of D.. Pryor Donative of A. 

e he the Writ ; ted for naming D: but otherwile it 
| —_ bejofa Contrat made before entry! into Religion, P, 45: Ed.3:fdl.9, 
ebt 130... © FR opRdTas 
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ANN), 
with this;that the thing came to the uſe of the houſe. Sad/tr Ar the time>*® 
the making 'ofthe Deed, there was neither Maſter, Covent, nor Cominof 
Seal, nor any Lay Brother of the houſe, and he who made it was not Ma- 
ſter, but Deputy of the Biſhoprick, and the opinion of 7/77/by and Srouf 
was, that he might well demur upon the Deed, yet the #ſſue was, whether 
it cathe to the uſe of the honſe'25 Ed.3.fol;,12.Der.141.26 Ed.3.fol.1; 
"In Debt againſt an/Abbor and Com-monk, ' upon an Obligation made 

by the Com-monk before he entred into Religion, and the contmon opi- 
nion of the Court was, that it did not lye, becauſe there came therby no 
benefit to the houſe, H.13,H.4.Debt 167. - | SY 
. Note, 'an Abbor was charged by Deed of-his fellow Monk, for Wool 
bonght,with'averment, that'it came to the ule of the houſe, as if ir ſhall be 
a Contra& of my Seryant, for a thing which cometh to my uſe,q Ed:2.Debt 
x68; 46 CS, 

In Debr againſt an Abbot upon the Deed of T. his Predeceſſor and the 
Covent, it ſhalt be a good anſwer to ſay, that the ſaid T. was not Abbot 
at the rime, but F. or H.xo E4.3.fol.11.Debt 15.fee 9 H.6.fel.32.Debt 29. 
_ / See, thitt a Fine levied by Pryor donative, who had no Common Seal, 
oy bind the Succeffor, 7. 2.53 fol:5. Eftoppell 82, Trin. 11 H.4. fol. 

A Confeſſion of a Sub-pryor in the time of Vacancy ſhall bind the houſe, 
9 Ed.zfol.16. Duare impedit 30, | | 

Thirning faith, that the Pryor which hath a Covent and Common Seal, 
may well charge the houſe, withont having 2x41 pro quo; And our Ma- 
ſters have adjudged a Grant not effetuall to himſelf, in Law to be of good 
effect, where the houſe had 2=id pro quo,11 A.4.fol.68.Scire facias,71 & 
12 H.4.fol.11. Scirefacias 73. and ſee M. 16, £4. 3. Annuity 24. That a 
perſon alone ſhall bind the Succeſſor having 2xid pro quo, & c, Tithes for 
an Annuity. 
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VI. How an Abbot ſhall be made, and whomay be made an Abbot 
and who ſhall be ſaid Abbot to bind his Succeſſor, "a 7 IS 


beep uſe an Action as Abbot, perhaps it may fail, T/in.20.£4, 2. C 


Note, 


* Note, a ſecular Clerk ſhall not be choſen Pryor, but he ought to be Re- 
gular, &c. H,t1.Ed.3. Laare impedit 157, and ſee therethat the Founder 


preſented ro. the Pryory without election. _ 
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VII. Where an Abbos. or Pryor, or Biſhop ſhall be bound by his 
| Deedgwbich be made when he was a Monk, or Abbot, or Pry« 
 . ar of 4wother place... ej 


N cecenpengttat the Abbot of S. by Executors, for the time that he 
| > Bayli# ofthe Mannor ef their Teftator, where in truth the Defen- 
dant was a Monk, and not Abbot atthar time, yer the Action lyerh H. 20. 
Ed. 3+ Accompt 78.where the Abbot and Covent are bound,andthe Abbot 
is made 2 Biſhop , .now he is ifcharged for that time in which he was nei- 
ther Pryor nor Biſhop, and the newi Abbotand Covent ' ſhall be charged, 
M.22.H,6 fohg Debs 46; OOO OT 

Bat if he were bound. atone without the Covent, and afterwards he be. 
made Biſhop, now he-ſhall be charged notwithftanding thar fame time, 
and the houſe diſcharged : And So faith, that. when the Soyeraign.is 
tranſlated from one Abbey to/anorher, there isno mean'rime P. 5, Bo. 
fel-24. And note, that a:man fhall not avoid his Deed when he was Abbot 
- at the time of the Deed: made; and Abbot at the time of the Szit, Tough of 

another place, becauſe atevery time he is a perſon able to be ſued, Debe 
102.6 3 H.7.fol.11.but in both theſe caſes the Abbor was tranſlated from 
one-houſe to another, and guere, whether there beanydverfiry between | 
ſuch tranſlation. and the creation and tranſlation'of a Biſhop. as 
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VII. # hether the Succeſſor ſhallhawve any thing where an Obliea-- 
tion is made to his Predeceffor. | WE! 


Es 


| bt Obligation be made to an Abbot alone, the Succeſſor ſhall bave it, 
although he be not dead bur tranſlated, the fame Law is where he ſhall 
recover damage for Battery done unto him, and beforeexecutionheis Ab-. 
ber of anorher place, the Succeſſor ſhall have Scire facias, 22 H. 6. fol. 4. 
Debt 46.Sce ſuch matters 5 H'7.fl. 25-And of the Obligation agreeth, 47/ 
E4,3. fol, 23. Debt 134, - — | IR 
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bt 178: : 
tinge tan an Abb and' Comet for corne. deiiiebeiind the: 
"a be re-deliver as , and the Declaration was mught, by which-was 
| ES alive Monk to deliverto theAbbot ppon eondition. 
he ſh ald have aine -andabe Wer onto "otherwiſe 'the *Ab- 


4-48-44 


Was 


it fl hehe ng: be = becaliſe he he is 0 to be 
imp O [.33. E4.3. Brief 913, See'45, E 3: Aa. "2 
_ Waſte: the Abbot. and B. his Ct anon'ias < 
with - averment,. "that -*iG was: ſuch Br 
R kgs was tothemin common, 'or' to: the. ryor ; 
ſte; ; and_now ls Chanon, So. Serene ng” C 


ſn 1 the ice halt be acai it This qa og Les note, at 
this Writ lieth not but where they were furmeme, and made tbe maſt, 
when the Chanon was Pryor;&6-40.F4. 3:fob-25: waſte 95. Bed. 
ID "1 en Abbor" Grenkan make ant and depo, 


TRETHI 


IA ray , forche fonl 
, not.in the waſte.4g. Ed.3, alzg. 

Patron ofa. Pryory in the vacancy 

ent, and. recovered + | 
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X. Whether a Writ ſhall be ſued forth againf# « Monk, and where 
a Monk, ſhall juz forth a Writ without his Soveraigne, and. 
there a Frier or Prior of Friers. : 


Monk ſhall not be named in debt, detinue, or waſte, &c. but in 

Treſpaſs, and ſuch caſes where his body is ro be impriſoned for the 
Kings. Seethe diviſion next before cap.2. and where the Abbot ſhall nog 
be 5. Dio by his body for any thing by him done before his entry into 
Religion. 5 H.7.fol.25. 45 Ed. 3. fol. 9. 4 Ed. 2: Debt 168. 13.H.4. 
Debt 167. 9 Ed.2. Debt 171. 2 H.. fol21.33 Ed.z.writ 913. : 

Debt upon an obligation againſt R. B. Prior of the Friers Carmelites of 
L.T. his Con-fryer, and others, and the Writ was good if he were ths 
Pryor of the Friers of the ſame place, rhe day of the purchaſe of the Writ, 
and he plead this matter to the Writ. H.3 H.6. Debt 20. _ | 

The Guardian of the Friers Minors of L. brought an action of Treſ- 
paſs for taking away his ſervant and clothes, the action good ; the other 
juſtifies the repriſfall from his Son taken away within age, and not pro- 
feſled, and CM. 1 1.H. 4.fol.31.Baron 179. : | 

. . Premunire for the Abbot of D. againſt [. S. late Monk of the ſame 
place, and the addition was held not to be good , and that (late) ought nor 
ro be put to the myſtery of a man, bur this ought to be alledged direRly in 
fat. P.9 Ed.a.fol.2. Writ 169 _ : | 

” Duare impedit for the King againſt a Biſhop, and 7. $. his Com- 
monk, and it was good, becauſe the Monk had been Prior of the fame 
Church, &+c. for it is to deſtroy the name Prior, otherwiſe he ought to 
have named bis Soveraigne. 14 H.4.fol.36.Write 4.96. - 

Treſjaſs lieth not againſt a Monk, and others without naming the So- 
veraisne of the Monk M.g. Ex.2.Write $40. | 

Falſe impriſonment againſt the Abbot and Covent, the Writ is good, 
; andthe Abbot ſt all have Conuſance, 24.18. Ed.3.Cons/.39. | 

Note, That in caſe of felony, the Monk ſhall be fued without his So- 
veraigne, and ſhall anſwer without him, 29 H.6.Ceoron.17. 

Appeale againſt 7. Abbot of the Monaſtery of 2. and ee. 1. H. Ca- 
non of the Monaſtery of 27. This word (Cazen) is void, becauſe it is not 
alledged what Canon it is, bur Proceſs ſhall be made againſt /.H. and the 
iſſue ſhall be, whether there be no ſuch 7.H.and not whetherno ſuch 7. H. 
Canon, for that is void 6 H.7.7 .7.Corone 64. _ # | 

Treſpaſs againſt an-Abbor and his Com-monk is good, and their plea 
ſhall be joynr, but the Record ſhall be entred ſeverally, ſo tha: every 
Monk may plead for | bimſelfe ſeverally without the Abbce, 24.38. 
Ed.z3.fol.25.Damages 63. | .C An 


"Abbot." 


 Anatconnt againſt a Prior of a receipt of his Com-monk before he &n- 
. tred into Religzon, the Prior ſhall have his Law, 2H.5.fol.3. Ley 67. 
Scire facias againk the Fryers Carmelites to repeale a Patent of the 


King made in his prejudice; and of the Plaintiff 1.17. E4.3. fol.5g. Pe- 


titson.21. 

A Writ ſhall not be maintained againſt a Prior without naming the Ab- 
bor, although he had a ſeverall poffeſſion m—_ — ſo, although his 
Land were ſo given, that the Abbot ſhall not take the profits. 14. H.4. 

ol.10. : 
fe The Plaintiff ſhall not be diſabled; becauſe he is a Monk profeſſed in 

Normandy,12 H.4.16. | EE bs 
-a Account by the Abbot and brethren was abated, the brother was na- 


med, 7.R.2. Nos hability.3. 
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XI. Where ax Abbot or Pryor, or Biſhop, ſhall not alien by the 
aſſent of their Covent, and where they ſhall, and where the 
alienation ſhall be diſcormtinued, without the aſſent of the Co- 
vent, 41d where the aſſent of parcell is n0t good. - 


a Pryor, who is a Prebend of a Cathedral! Church, doth alien parcell 
Y of his Prebendary, by. the aſfent of rhe Covent, yet this is not good 
— without the affent alſo of the Biſhop and Chapter, nor e contra, &c.P. 17. 
3 EA 3.fol. 29. Brief 666. 2 | 
An Abbot bronghta Writ of Terminum 9ut preteriit,of that which was- 
his right of his Church of V.appropriate to the Houfe,, which he had as 
Abbot of a Leaſe of his Predeceſfor, and becauſe that the right which he 
hath thereto as Parſon of XN. and for theParſon there lieth no ation 
but 7 aris ntram, the Writ was abated, T.20 E4.3.Furis atrum ys, _. 
- 'The Biſhop of Coveusry and Lichfield granted Eftovers, with the Con- 
firmation.of the Pryorand Covent of Coventry, where he was alſochoſen, 
and to be choſen by them, and alſo by the Deane and Chapter of Lick- 
Feld, for which cauſe the Grant was held inſufficient withou t their aſſent, 
T emp. K.2. Grant 104. — 
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2 XI L.' Whether a Biſhop, or other Spirituall ——_ 4 diſſefor ſha 
Y; be jaid to be ſeiſed to bins and. his Suceſſors, and where to 
hin and hjs heircs. | | ner JEET of 

H Erle faith, where a Biſhop Leſſee for.years, makes a Leaſe fos life toa 

ger, this is a difleſin to. the Leſlor, and the Reverſion is! in the 


x 


bis Succeſſors, H.7,64,3.fol,a 1.7([ue 7. 


Viſhop 


By 
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- By Ukurpation to a Church made by a Biſhop, the Patronage is gained = 
| @ 


. 


to the See, ce. 47 Ea, 3.f0l.10, Yuare 12pedrt 141. 
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X11. #hether a Com-monk ſhall bring an ation againft the Abbot, 
or the Charter againſt the Deane, and a Mh, ſball be a perſon 


able to jue for ſeverall poſſeſſions. * 


\ TOte, The Chapter and eyery Prebend ſhall have an ation by them- 
'N\ ſelves for every diſtinct right, and the Chapter againſt the 'Deane 
himſelfe ; but if the Deane joyne with the Chapter to the preſentation of 
Church which is of the right of the Chapter, this ſhall be underſtood that 
 hediditas Deane, and the Chapter ſhall not have a Panre 5mpedit again 
another Deane of that Church, 9 #4.3. 18. Frit 460. DIST AY 
Monk as Farmer to the King, ſhall not have his action of Treſpais, bug 
by 20 minus in the Exchequer, 2 H.4.fol.7. Nonbab.18. ESC ad * 
A Monk Leſſee of the King of Lands, the Pryor doth alien in time of 
warre. If the King grant the lands ro another before this time, he ſhall 
have a Score fac.to repeale this Patent(granted)bur the King cannot enable 
adead perſon to ſue and purchaſe, per Hanc & Thirning, 24.14.H.4.fol. 
too bab-21. 5 4- -- | | 
- A Monk as Vicar of D. preſcribes to ſte and to be ſued, and this in # 
debt upon an obligation, 3 H.6.fol.23.Nox-hab.1. But it is cleere that fuch 
Vicar ſhall be anſwered for all things concerning his Vicarage , otherwiſe 
not without his Soveraigne, for he is diſcharged of obedience, not of his 
profeilion, 44, E4.3: fol. 4. Nor-haa. 23. : 

The Pryor of #. brought a 2uare impeadit againſt the Abbot of . And - 
although he were under his Obedience, &c, yet the action was maintai- 
ned, for that he had his poſſeſſion ſeverall, and was Pryor by Election, 
and not removeable by the Abbot, yet it was agreed, that the frank Te- 
nement of ſuch ſeverall poſlefiion is in the Abbor, and a ſtranger ſhall have 
an alliſe or other action-againſt him without naming the Abbot, 27.20 
Ea.z. Nonhab.g.S0 14H.4. fol.1o in Nonhab. divi/.5.cap.1 . — 
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XIV. Where Biſhop, which bal. be, sþa{l be woucked. 


I a Writ of Entry, tae Tenant alledged againft in Taile to his Father 
/ by one Af. Biſhop of R. and that the See was void, and the Temporal 
nes in the hands of the King and Archbiſhop, and voucherh him who ſhall 
-e Biſhop, and it ſeemeth that he ſhall have the Voucher, alchough that 
no gummons ſhall be upon the poſſeflion of the King : As Voucher of an 


F h :% 
Ab 4] 


Infant in its Mothers belly, is good, yet if he hath no other heire, 'no 

© proceſle ſhall be awarded,A1.38 E4. 3. fol. 29, Vouch 58. bur ſee there, 
that the Tenant alledged that which T. was made Biſhop, but: the Tem- 
poralties were not yet reſtored, for which cauſe the Voucher granted, and 
the Plea was ſtopped untill the King did declare his will, for the Summons 
ſhall not be but in the Demeſn Lands of the Biſhop, becauſe none 0- 
ther ſhall be rendred in value, 38 £4:3.29. 
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XV: Whether the Succeſſor of an Abbot or Pryor-shalt be charged 
for the off: nce and treſpaſſe of his Predeceſſor. 


Aſt againſt an Abbot as Guardian, the Abbot ſaid that his Prede- 

ceſſor was ſeiſed of the Ward and died, after whoſe death no Waſt 

was made. Finch, it is not reaſon that the Waſt of the Predeceſlor ſhould 

' be unpuniſhed, yet the Plaintiff durſt not demur, bur ſaid, that he had done 

Waſt after his death, c.43 Ed. 3 fol:8.Waſt 78.See 49 Ed: 3.fol:25.where 
the Succeſſor ſhall not be charged with ſuch Wat: 

Note, the Succeſſor ofan Abbot ſhall not be puniſhed for the offence of 
his Predeceſſor for not ſcouring of a Ditch, unleſle that the pain were af- 
ſeſſed in his life-time Per Czriam, 1:8 H.7.fol:3. Bar 140. but the Suc- 
reſſor ſhall plead in excuſe of his own time, that the preſentment was not 
upon him. | # 


——_— 
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XVI. What perſen hall be ſaid to be Fonnder of an Abbey or 
Priory, and where he shall have the Temporalties during the 
VACUNCY. : | 


He Pryor of Plympton, to prove the Biſhop of Z xetey to be Patron, 
' alledgeda Charter of the Progenitor of the King to the Biſhop, that 
the Pryor and Covent might transfer and hold the Church of PL. And by 
another Charter he granted two Hides of Land to the Cannons, whom 
the Biſhop of Exeter had there placed, &c. yet becauſe it did not appear 
expreſly that the Patronage was-in the Biſhop before the Grant, nor ex- 
preſſed by the Grant; and it being alſo alledged that the Progenitors of 
dhe King had founded a Chappell there, before any Priory was there , and 
zhe firſt Grant is to transfer the Seculers into Regulers, the King was 
| held to be the Patron, becauſe he was the firſt Founder ; notwithſtandin 
that the Biſhops have been (as Patrons) from the time out of mind, ws, 
had had the Temporalties in the vacancy. Ir was alſo there faid, that al- 
though there was never there any Pryor before, and although that the Pri- 
ry was not founded inthe fame place where the Chappell was, yer for that 
ic 


Abbot, - 
- was annexed to the Chappell, which was the firſt Patronage of the King, 
eebuiing ſhall be adjudged Patron, and fo he was here, 38. Af. P.21. 


rant 1. : :- 
The Patron ofa Priory had a 2 nare empeait againſt the meyer and 
* Covent in the vacancy of a Church annexed to a Priory, void in the ya- 


o £4d.3.fel.16. Ynare impedit 30. 
—_ Be _ ſhall be Bid to be Patron when the firſt poſſeſſion of 


| the Abbey is of his gift, or the greater part: And if he and others founded - 


ether, the King ſhall be preferred, e5c.44 Ed. 3.fol. 24 * 
" home here, theſe ſaid Caſes make the Ki ng Patron, although the Abbey 
conſiſted in Land given by another, unleſle it can expreſly be ſhewn that 


the houſe was of his foundation, and that be proved. 
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XVII. Pryor Alien,and ſeiſure of his Lands by reaſon of the War, 


A Formedow againſt a Pryor alien, 'the Plea ſhall be put without day, 
the Land being ſeiſed for War, although demiſed to his Tenant, yer 
inan Annuity he ſhall anſwer, but not in an Aſliſe of Rent, T. 13 Ea. 3. 
- Brit. 264. : | 

And ho opinion was there, that the Free-hold was in the King by ſuch 
Seifure ; But Shard ſaid, there was no doubt but the Free-hold was not in 
the King, but that he had the Land in name of diſtreſs only, and alledged a 
Judgment , that ſuch Pryor Leſſee ſhall bear all manner of charges H.r7. 
Ea. fol.2. Scire fac.7. | | — | 

 And1g H.4.fel. 13. Hank alledged a Judgment, wherin a Writ of Right 
againit a Pryor alien, ſuch Farmor ſhall have aide of the King for the'an- 
cient grant of his Progenitor. FE IE. 

See more of this 46 Ed: 3.fot: 6. Foraſmuch as the King had nothing but 
the poſleſlion for the time, Pryor alienin a 2ware impedir declared upon 
the preſentation of his Predeceſſor and of the King ſeiſed for the cauſe 
of War, and it was good. So the Preſentation of the King by ſuch Seifin m 
right of the Pryor, 1s gow 40 Ed:3.fol.1o. deuble Plea 72. 


Pryor Alien charge for the Farm of the Pryor leaſed to him in the time 


of the War, had proceſſe againſt others, ſurmiling that they had parcell of 


the Goods, &c. without which they had not wherwith to pay, 38 «Af.P. 
20 furiſdiftion 32. | | | : 
The King ſeiſeth for Lands of a Pryor Alien, the Lands of that Pryor 
who was born in Gafcony within his alleageance, he ſhall have generall re- 
fticution, and by. ſuch reſtitution an Advowſon paſſed without ſpecial 
words of Advowſon, becauſe the Seifure was by wrong 27 4ſſ:ÞP: 48. Live- 
75 9 butotherwiſe it is ina Grant. | ; TRE 
A Monk as Farmor to the King ofa Mannor ſeifed in the Kings hands by 
reaſon of war,alledged that the Plaint. in the replevin brought againſt him 


A bility and.- Y\fon-babiliy 


was Villain dint to the Mannor, and hereupon iſſue was joyned, 1. 
20'E4: + Fil 0. Where the Monk was a Do-aavkk et an Abbey ir in 
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I, ates 4 Pror donative and removable ul ſu: and be fed 


- without bis Soveraign. 


Pon a Writ brought by a Pryor, the Defendant faith, That the 

Plaintiff was a Monk profeſſed under &c. The Pryor faith , That 

| he and his Predeceſſors: have ſued and been ſued, and haveray- 
Pero and have þeen anſwered time out of mind &c. and it was: held a 
ood Plea, andrehearſes divers ſuch Pryors, although they were remova- 
leat will 5c, WH: 12 Ed.4 fol:17.Now-hability 16 39 Ed:3.te:24. Nox- 
ba” 22 | agreced, and the; Pryor ſhall ſer forth the matter to enable 


dixgiyen toan Abbot, Pryor, and Covent - W. Provided, chat the 
a and Covent ſhall take the Profits, and the Abbot ſhall not meddle 
therwith : This matter was pleaded upon a Writ of Afliſe 'of the Rent of 
chis Landbroyghr. veagunk the Abbor alone , and ſaid moreover, that the 
or hath*his poſſeſſion ſeverall from the Abbot, * yet the Writ: was ad- 
jdg good; 2nd the Abbor alone ſhall anſwer '14 z 4 fat: I0.Non-habi- 
ity 21, 

| See there, that a Monk as Farmer to the King : ſhall be anſwered for any 

thing ropching] his Farm, but the King cannot -nable him to take the Free- 
1 CWB, . « , 

» Debt: againſt an Abbot, and C. Com-monk, that he was Pryor donative 
of Do w ere he had to do, and ſuffered an eſcape &c, and the Writ aba- 
red for naming the Pryor ; .But for his Contract made before he entred 
into Religion, he ſhall be named ; 45 Ea:3 . fol:g, Nor-hability 25. 

: Revithens a Ward bro be againſt the Pryoreſsvf B.who ſaid, that 
;there is 1 ade | :the Pryor of St. obs, who is Commandee 

wy F -a8&wago'be obedient ynto-him, and removeable at his will : Sc 

"the W wwld be againſt the Pryor &c. and becauſe it was nor, it abated; 
al k jt the Pryoreſs was impleaded, and impleadable time out of 
ada Covent and. QommonSSeal, and theix, Poſſefions: ſeve- 


[GE Eei2r des abit. 
wn bore DO acias Veg by thePryor of H. upon a Recove ry of his Pre- 
| eceflor 


deceſſor had inf ho Fpredecetfor of the defondure, Parſon of C..in an 

, the Parſon. ſaid, that the Pryor isa Monk profeſſed, under the 
obedience ofthe Abbot of S. removeable, and praied Judgement, whether 
be ſhould anſwer, arid competſed to anſwer therets; notwithſtanding: 'the 
admittance of his Predeceſſ for. Alſo.u.ſemerh the firſt recovery was well 
avoided by this plea : 34 H.6 fol. 2.Scire fac, 9. | 
A Fine of a Pryor Donative. removeable-. and not tmpleadable, and 
which had not the Covent Seale, ſhall biade his Succeſſors tor ever, 2 Rig. 
fol.5. hb. de $2... 

He ſhall not maintaine an adtion hecauſe that he jade Vicar Fs D, 
and out of obedience, for it is the paofeilion. which diſables bim, and nog 
rhe obedience, but he ſhall ay over, © he the Vicars-there have unpleaded 
and been impleaded &c.,3:H.6.fol: 23. Debt 14. And fee there,as to things 
cull aMonk ſhall be enabled by his Soveraigne and Ocdinary, but in 

rg temporall not withour the Pope &c., | |; 

e Pryor of Z. brought an action of Treſpa againſt the Abbotof 
C. who ry That the Plaintiffe is under his obedience &c. The Plaintiffe 
ſaith, rhat it is perpetuall, and. hath.a Covent and common Seale ec. and 
becauſe that the © Plain tiffe is his Soverai gne, . they were atifue if remove? 
able&c, andthis to be I Kt Ba, 2 H.afol: 24. Triall 356 
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H. Whethii a Monk, or ſuck dead FS Putt be able fo the i in 


his name only by-rhe Popes Bulls, witbout the aſſent oF the 
King, or by the Pater of the King ory. | 


N Treſpaſs bs him that Was A Monke vrolletes; he pleaded chat the 

Pope by his Bulls had given him icence to take a Benefice &c. and al- 
ledged that he is Parſon of D. by reafaniof the. Bulls, and it wasadjudged 
that he ſhall beanſwered ; but it was faid, that the defendant ſhaltbe recei 
ved to fay, that the ſuggeſtion of che Bulls was falſe, aud ſo the Bulls: void, - 
andhefard, tharyet could not he purchafe to him and his hetrs: &+.P. 26. 
H.6. Nenhability I3. . 

A Monk Farmer of an Abby duritg the Warre » brought at ation of 
Treſpaſs, and the-Writ chores becauſe he was not.named' Farmer: in the 
Writ: . alſo the opinion was, that the ation did no lie here, but he ſhall 
bavea - Quo minus in the Exchequer for debgand©Freſpals' 23 3: HC/oþ 

7. Nonhability -18,20d with this agrees, that” be halt haue a: Oo wind, 
; H. 5.fol:6. Nonhabi/ity: 29. and 7:Edkd fakes. and 14.H,4Fol; 10: Now 
hab. ES Screne alledged a Judgement , where a Monk Auckia Farmer, 
who hada Scirefac.againitiim; wtis. bad: 'the-laterPatent from the King 
of the ſame Farme to-zepealps i5 ron ibray weld he, 'bgt' the Kitig can- 
not enable bim to have the Free A Yor-theBrechibld, 5 
bability 2T,.; Fs, MED : | 41S BOS 
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5 IT 1. Whether a Monk and dead perſon being Vicar lt 4 
* ſme andbe ſued alone without his Soveraigne. "on 


he made him a Grant to preſent to the Church of H. The defendant 
ſaid, that he is a Mork profeſled &c. The PFlaintiffe alledgeth, that he was 
preſented by the Pryor of 7. who is Parſonand Patron — of the Church 
of C. and that the Vicars -there have been > 4 97 7-iravy not removeable, 
time out of mind &-c.and haye been impleaded, and have impleaded others 


f big Vicar of C. brought an 2 ware impedit agzinſt E. and declared,that 


. *@$6, and that the Pryors of y. have made the Vicars of their Canons 


time out of mind &c. Thorpe, This ation is not of a Church annexed to 
his Vicarage, by which he ſhall not be anfwered: And the Court faid, 
that he is diſcharged of his obedience, not of his profeſſion. Finch, it is 
cleer, that he ſhall bave his Aion for all things concerning his Vicarage, - 
and which my be profitable to his Vicarage , and an Attion for a term 
rchaſed by him : ' And this Preſentation is but a Chatre!l, by which if he 
d beep made Biſhop, be ſhould not have had Action of a thing not tou- 
ching his Biſhopprick without his Soveraign,and it was not adjournied H: 
44 Ed:3.fol:4.Non-hability 23. | 
See 3 H:6.f0/:26. Nor-bability 1. Where ſuch a Vicar had an Attion of 
Debt upon an Opn made after he was Vicar, with averment that he, 
&c. have ſued and been ſued by fuch name time out of mind &c. and ſee 
chere that the profeſſion is the only cauſe of Nox-habilitry, Debt 14. And 
note there Paſtos ſaid, that of things Spirituall, a Monk may be made an 
Abbot by his Soveraign and Ordinary without the Pope, but not of things 


temporall.4arzize, this is a good diſtinion &c. 3 H:6. 23. Debr 14. ſee 


39 Ed: 3,fel:24. That ſuch a Monk ſhewed matter, proving him to be ar- 
ſwerable. | _e 
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IV. V Vhere an Abbot and Com- monk, shall be ſued, Ir hall ſuc 
_  joynth. | | 


Ebt againſt an Abbot and Pryor donative, upon an.eſca peofa man 
condemned in the Faire, abated for naming the Pryor, although 


that theFaire - | wasto him, becauſe removable, 45 Ed. 3. fol; 9. Non- 


bability 25; ©. © | | 
- InanAfliſe of Corody againſt the Abbot of W. and the Pryor, the Pryor 
as Farmer to the King during the: War, pleaded Ont of his Fee &c. and 
the Writ was gbod27 AſigzAſſays. | 
Jaa Treſpaſs of battery ofa Monk brought by him & his Abbot Ad dam- 


Hun 


umm ipſoren' ( I J to their my 

261. Straxgeſard, that u bligation made to a Monk before he en» 
tred into Reli his Sotteraions | he ſhall have an ation, which was 
denied 3 H.6. fol.23. Newhabiligy. . And ſee there, it ſhall not be ati Efoppel 
ro ſay thar the Plaintiff was pro , becauſe he was ones co him by the 


name of Vicar &c. 


\- 


. * —___—— —_ 
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v. Where a Anh of Pryor ſhall have his aTion againſt bi, SOve= 
raigne, and where n0t, 


TJ! Prior of W. havaghe a Dnare impedit OP the Abbot of F.and 

it was good, becauſe his poſleſſion was ſeyerall, had * - byeleCtion, 

and not removeable by the 20 Ed. 3. Nonhability g.. See Abbor 

 Diviſ.13. cap. 5. Bur ſee HARE 10. *Noxbab. 21. That yet he is to des 

honey the land of the Pryor againſt the Abbor, for the Freehold belongs to 
im 8&0; * 

In Raviſhment of Ward againſt the Pryoreſs of B. ſhe alle /That 
the Pryor of St. ?ohns is Commander of the Houſe, andthat: the Prioreſs is 
at all times made by him, and obedient unto him, and removeable at his 
will &c.and the Writ abated, although the Plaintiff alledged that the Pry- 
oreſs.uſed to make Leaſes for years, had a Convent and common Seale, and 
their poſſeſſion|ſeverall 8:c. p I2 R5.2.Nowhab.4. And ſee 2 H.4,fol. 124. 
Triall 35. In Treſpaſs by a Pryor againſt an Abbot, under whom his 

obedience was. 'The. Pryor alledged that he was perpetuall, had a Con- 
vent and Common Seale, Inſtitution, and InduQtion &c. ye the iſſue Was, 
whetherhe was removeable by the Abbot, and this tried by the B 
T riall 35. Of an. action for a Chapter againſt a Deane : See aa Dir 
13.capi.g _- 3.18, OR 


— -_ —_—_—_— | _ - — 


V 1. Where Nontabley ſhall be &y taking te baby of 6 nd. 
 gious perſon, wit on, end alt profeſs ſha 
bee ar yr, and it fre eh 0s bee i bſabled, and at what age, 
and by what he ſhall be profeſſed. 


T Ore, 'The Plaintiff ſhall never be diſabled pecaaly the defendant mY 
| ledgeth.har he was profeſſed in Normandy, or any where elſe be- 
; yond the Seas where it cannot betried 12 H.4.fol. 16, Nonhab.2. 


Inan Afliſe by the husband and wife, the "that the had 
Ne hed bop ears &c. Now it was no plea for the husband, that ſhe ' 
had left the Order by precontraR, unleſs be __ the Coanatt be- 


fore | 


(7 ax PO FIPS PE ne 


fore the taking of the Habite; for if he were affianced to him after th is, 
yet ſhe is a Nun by Barr, which-Herle granted, although. ſhe were never 

rofeſſed in deedyet if the did abide in the Order a year and day, ſhe ſhall 
be held a Nun alwayes upon which iſſue was taken, whether ſhe had left 
the Order before that ſhe took the Habit, and it was ſeat to be tried to 
the Biſhop of the place Tr. 5 Ed.2. Nonhab.29. But the habite ofa Monk 
is not materiall, if he be profeſt in deed &c, M.1 9+ £4.2. Brief 840, | 

Note, That an Infant oftwelue years may well be profeſt, and it is no 

plea, that he was not profeſt by the Ordinary, for he may be proteſt by his 
Deputy, 4.12 R:.3, Gard, 106. 


—_—— 
— —_ ———— 


VIT. Where the party ſoal alledge Nonhability of his own per- 
ſon, and: bow at ſhrll be avoided, and where a Monk ſhall be 
; ſned without his Soveraigne. 


— 


Þ Debt upon an Obligatidn, the defendant ſaid, that he was a Monk pro- 
feſled &c. [4 you are bound by name Secs/ar, and you: ſhall not 
diſable your ſelf. (herl, and Rich. Juſtices faid, You ſhall anfwer &c. 
M13 Ri.2. Nonhability 5, : 
| Precipe mo againft the Warden of an Hoſpitall, who faith, That 
he is profeſt under the Pryor of {oventr7,and removeable at his will ; The 
Plainriff offers to aver that he is a perſon Secs/ar,and not profeſt; Shard, 
we have nothing to do with his Profeftion, but anfwer to this which he 
faith, that he holds at will &c.-P. 13 E4.3.-Nonhab.7. | 
Ina 2Pnare impedit againſt a Sub-pryor, he alledged that he was under 
obedience,and he could not have ation, by which &c. Hexgh. Juſtice, yet he 
may diſturbe, and againſt a Diſturber a Writ lieth, by which he ſhall an- 
fwer Tr.22 Ed: 1.Nonhab. 27, | 
See 12 H.4.fol.17. The defendant pleaded Profeſſion in the plainniff, 
he pleaded4'to enable himſelf in Aſſiſe, that at another time was brought a- 
£7 25g by this defendant 8&c. Efteppelt 104. See 34 H. 6. TEE». 
- OT Tits. - | ; 
Ta Treſpaſſe againſt two, Ifthe one faith, he is a Monk profeft, if this be 
true, the whole ſhall abate 42.1 9.E4. 2.7/rit $40. 1. 
He which is Outlawed, ſhall not be put to anſwer to any ation, al- 
though he be preſent at the Barr, no more then he ſhall be anfwered, 2 Ed. 
4.f0l. 1; Render. 54+ Stouf,: ſaid-he ſhopld beanſmered 15 Ed,3,0 nilawry- 


x 
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mull. 


V I1I, here Nonhability of one of the Plaintiff ſtall be 
, and where not, et of and arr 6 IE or o_ 
fendartt. | 

Pon a C*5 5nvita by. two as heires , the defendant ſaid, that one is a 
Canon'profeſt &c. and for this, neither the one nor the other ſhall 

be anſwered, " Nocwaſe they brought. their ation in Common 7 Hyq fol. 3 

Nenkability. 19. © 

-So in aftion of Treſpaſs broughe by two, the one is challenged as Vil- 
laine; the defendant confeſſed it, the K. 6 Write abated 2 2. Ed.3.fol.18. 


Nonhab.10. 

So in a_Quare impedit againſt two, the one faith, Thathe i is a Monk 

profeſt, and for this the whole ſhall abate 14 H.4.f0l.37. 

T he ſame Law isin T reſpaſs againſt two, the one being a Monk 14 H.4. 
f61,22,and 2.19 Ed.z.Wrir 840. 

Sad debt againſt an Abbot and Pryor donative his Com-monk 45 Ed. 
Zefol.9.Nonhbab.25. 

Inan Aſliſe by two husbands and their wives ; the one husband and wife 
ſevered after apparance , the Tunes alledged the husband to be Alien 
| born, yet the Writ was good AM.1'.H.4.fol. 26. Nonhab.20, 

Treſpaſs brought againſt two, T " one (aid, that the Plaintiff was his 
Villaine, and the other held himſelf to the ſame plea, whereby upon iſſue, 
if that he was free againſt them both 4.34. Ed.32 .Nenhab,2.8. 

Taking of a husband by one-Demandant after the Darreiy continuance 
ſhall not abate the Writ, but for her part, becauſe the Writ was well 
purchaſed, otherwiſe it is if the Writ had never been good in the whole : 
by Shard 12 Ed.3.Writ 258. Fitch.See 32 Ed.3.after all abated. 

Upon a Writ of account is brought by two, one is Outlawed, the Writ 
ſhall abate in all T.9o Ed. 3.fol.22.rit 461. 

| Upon a Dam fuit infra 2ratem by two Parteners, the Releaſe of the 
Anceſtor was pleaded, whereby the one- being within a e, the, plea was 
ſaied for all. And there Finch faid, if one be Outlawed or Excommuni- 
cated all ſhall abate , but if it be for Felony, the other ha be anſwered T. 
ge Ea.3.fod. 7-Age82. See-41 £8.3.fol.7. 

In an aQtion upon a Bond by a Monk and a Secular man, it ſeerneth all 
ſhall 4 cents the Monk 3 H.6 is Debt 14. 


cs. _ —_—_— 
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1 X. Where Nonhabilit — Ai b- alledged for rank of Plainage or 
brcauſe 4 Ck Cone, or becauſe #n Alien born.) © 


V Mlainoge: in the Plaintiff is no plea; in Conſpira cyBtought for taking 
void ofthe Record by which ah was: fougd A Vii of 42. FH ui fol 
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14. Comfpiracy 10. 


Ability and Nowbability. 
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IT I. Whether a Monk and dead perſon being Vicar ofiParſon ſhall 
© ſne and be ſued atone without bis Soveraigne, © 


He Vicar of C. brought an 2ware impedit agzinſt E. and declared, that 
T te made him a Grant to | ary to the Church of H, The defendant 
ſaid, that he is a Mork profeſſed &c. The PFlaintiffe alledgeth, that he was 
preſented by the Pryor of #7. who is Parſon and Patron — of the Church 
of C. and that the Vicars there have been perpetuall and not removeable, 
time out of mind &c.and have been impleaded, and have impleaded others 
ec. and that the Pryors of 9. have made the Vicars of their Canons 
time out of mind &c, Thorpe, This ation is not of a Church annexed to 
his Vicarage, by. which he ſhall not be anfwered : And the Court faid, 
that he is diſcharged of his obedience, not of kis profeſſion. Finch, it is 
Cleer, that he ſhall bave his Action for all things concerning his Vicarage, 
and which may be profitable to his Vicarage, and an Action for a term 
urchaſed by him : And thisPreſentation is but a Chattell, by which if he 
Fad been made Biſhop, he ſhould not have had Action of a thing not tou- 
ching his Biſhopprick without his Soveraign, and it was not adjournied H: 
44 Ed:3.fol: 4. N on-hahility 23. 

See 3 H:6.f0/:26. Nor-hability 1. Where ſuch a Vicar had an Aion of 
Debt upon an Obligation made after he was Vicar, with averment that he, 
&c. have ſued and been ſued by fuch name time out of mind &c. and ſee 
there that the profeſſion is the only cauſe of Noz-habiliry, Debr 14. And 
note there Paſtos ſaid, that of things Spirituall, a Monk may be made an 
Abbot by his Soveraign and Ordinary without the Pope, bur not of things 
temporall. Martize, this is a good diftinion &c. 3 H:6. 23. Debt 14. ſee 
g 9 E 8 | 3.f0l:24. That ſuch a Monk ſhewed matter, prov ing him to be an- 

WETADIE. 
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IV. VVhere an Abbot and Com. monk hall be ned, or hall ſue 
| Jozntiy. | | 


;Ebt againſt an Abbot and Pryor donative, upon an eſcape ofa man 
condemned in the Faire, abated for naming the Pryor, although 
that the Faire was to him, becauſe removadle, 45 E4. 3. fol; 9. Non- 
hbability 25. - 
 InanAfliſe of Corody againſt the Abbot of W. and the Pryor, the Pryor 
as Farmer to the King during the War, pleaded Oat of his Fee &c. and 
the Writ was good 27 Aſ:43 Aſ:255. 
Jaa Treſpaſs of battery of a Monk brought by him & his Abbot Ad dam 


1106 


Non-bability, 


* 


»um ipſeram : (1.) to their damage, and the Writ good P,1 3.4.3, Writ 
261.Strange ſaid, that upon an Obligation made to a Monk before he en» 


rred into Religton, his Soueraigne and he ſhall have an ation, which was 


| denied 3 H.6. fol.23. -—anamus"# And ſee there, it ſhall not be ani Eftoppel/ 


to ſay that the Plaintiff was pro 


ſ, becauſe he was bound to him by the 
name of Vicar &c. | 


—_—— 
——— 


V. Where a M:nkor Pryor ſhall have his a@ion againſt his Sove- 
raigne, and where not. 


Ti Prior of zy. brought a ore ;mpedit againſt the Abbot of F. and 
it was good, becauſe his poſſeſſion was ſeverall, had © by election, 
and not removeable by the Abbot 20 Ed. 3. Nonhability g.. See Abbot 
Div4/.13. cap. 5. But ſee 14 H.4.fol.10. *Nowhab. 21. That yet he is to de> 


mand the land of the Pryor againſt the Abbot, for the Freehold belongs to 


him &o. | | | 

In Raviſhment of Ward againſt the Pryoreſs of B. ſhe alledged; That 
the Pryor of St.ohns is Commander of the Houſe, and that the Priorels is 
at all times made by him, and obedient unto him, and removeable at his 
will &c. and the Writ abated, although the Plaintiff alledged that the Pry- 
oreſs uſed to make Leaſes for years, had a Convent and common Seale, and 
their poſſeſſion|ſeverall &c.P. 12 Rs.2.Nowhab.4. And ſee 2 H.4q.fol. 124. 
T riall 35. In Treſpaſs by a Pryor againſt an Abbot, under whom his 
obedience was. 'The Pryor alledged that he was perpetuall, had a Con- 
vent and Common Seale, Inſtitution, and Induction &c. And the iſſue was, 
whether he was removeable by the Abbot, and this tried by the Biſhop 
T riall 35. Ofan action for a Chapter againſt a Deane : See Abbot Divs/. 
13.capi.g Ed.z.18.Brief 460. | | | ER 


—..._ — 


V I. #here Nonhability ſhall be by taking the habit of a Reli- 
-  giout perſon, without gc feſſeon, «nd although profeſt ſhall 
bee avoided, and ſhall not bee diſabled, and at what age, 

. and by what be ſhall be profeſſed. | : 


N2= The Plaintiff ſhall never be diſabled becauſe the defendant al- 
ledgeth that he was profeſſed in Normandy, or any where elſe be- 
yond the Seas where it cannot be tried 12 H.4.fol. 16, Nonhab.2. 

In an Aſliſe by the husband and wife, the defendant faid, that ſhe had 
been a Nun thirty ages &c. Now it was no plea for the husband, that ſhe 
had left the Order by precontraR, unleſs he _ alledged the ans: 

| | ore 


7 


— 


Non-bability. 
fore the taking of the Habite, for if ſhe were affianced to him after th is, 
yet ſhe is a Nun by Barr, which-Herle granted, although ſhe were never | 
profeſſed in deed;yet if the did abide in the Order a year and day, ſhe ſhall 
be held a Nun alwayes ; upon which iſſue was taken, whether ſhe had left 
the Order before that ſhe took the Habit, and it was ſent-to be tried to 
the Biſhop of the place Ty. 5 Ed.2. Nonhab.29. But the habite of a Monk 
is not materiall, if he be profeſt in deed &c, A.1 9+ Fd.2. Brief 840, 

Note, That an Infant of twelue years may well be profelt, and it is no 
plea, that he was not profeſt by the Ordinary, for he may be profelt by his 
Deputy, 44.12 R:.3, Gard, 106. | | 


— — 


V IT. Where the party ſhall alledce Nonhability of his own per- 
fon, and how it ſhrll be avoided, and where a Monk ſhall be 
; ſued without his Soveraigne, | 


FN Debt upon an Obligation, the defendant ſaid, that he was a Monk pro- 
feſſed &c. (7. you are bound by name Secular, and you ſhall not 

diſable your ſelf. { hari, and Rich. Juſtices ſaid, You ſhall anſwer &c. 

24.13 Ri.2. Nonhatility 5, | 

Pyecipe brought againſt the Warden of an Hoſpitall, who ſaith, That 
he is profeſt under the Pryor of {oventry,and removeable at his will ; The 
Plaintiff offers to aver that he ts a perſon Secslar,and not profeſt. Shard, 
we have nothing to do with his Profeſtion, but anſwer to this which he 
faith, that he holds at will &c. P, 13 E4d.3. Nonhab.7. - 

In a 2aare impedit againſt a Sub-pryor, he alledged that he was under 
obedience,and he could not have ation, by which &c. Hexgh. Juſtice, yet he 
may diſturbe, and againſt a Diſturber a Writ lieth, by which he ſhall an- 
ſwer Tr.22 Ed. 1.Nonhab. 27, | 

See 12 H.4q.fol.17. The defendant pleaded Profeſſion in the plaintiff, 
he pleaded'to enable himſelf in Ailiſe, that at another time was brought a- 
gaind him by this defendant &c. E/teppell 104. See 34 H.6. ps v1 - 
of this. | | 

In Treſpaſſe againſt two, If the one faith, he is a Monk profeft, if this be. 
true, the whole ſhall abate 42.19.E4. 2./rit 840. 

He which is Outlawed, ſhall not be put to anſwer to any action, al- 


thoughhe be preſent at the Barr, no more then he ſhall be anfwered, 2 Ed. 


4.fol. I: Render, 54. Stonf, ſaid he ſhould be anſwered 15 Ed, 3,0utlawry 


W bere 


Non-babilty. 


V III. 7 here Nonhability of one of the Plaintiffs ſhall be of 
both, and where not, be it of the party Plaintiff or De- 


fendant. | 

Pon a C5 snvita by two as heires , the defendant ſaid, that one is a 

(on preces &Cc. and for this, neither the one nor the other ſhall 

be anſwered, becauſe they brought their action in Common 7 H,4.fol. 2. 
Nonhability. 19. | | | 

So in ation of Treſpaſs brought by two, the one is challenged as Vil- 


laine, the defendant confeſſed it, the whole Write abated 2 2. Ed, 3.fel.18. 
Nonhab.10. | 

So in a Quare impedit againſt two, the one faith, Thathe is a Monk 
profeſt, and for this the whole ſhall abate 14 H.4.f0/.37. 

The fame Law is in Treſpaſs againſt two, the one being a Monk 14 H.4. 
fel,22,and M.19 Ed.2 Writ 840. . 

So in debt againſt an Abbot and Pryor donative his Com-monk 45 Eg. 
Zefol.g.Nonhab.25. | 

In an Afliſe by two husbands and their wives , the one husband and wife 
ſevered after apparance , the Tenant alledged the husband to be Alien 
born, yet the Writ was good M.1'.H.4.fol 26. Nonhab.20. | 

Treſpaſs brought again two, The one ſaid, that the Plaintiff was his 
Vulaine, and the other held himſelf to the ſame plea, whereby upon iſſue, 
:f that he was free againſt them both 4.34. Ed.32.Nonhab,2 8, 

Taking of a husband by one Demandant after the Darrei continuance 
ſhall not abate the Writ, but for her part, becauſe the Writ was well 
purchaſed, otherwiſe it is if the Writ had never been good in the whole : 
by Shard 12 Ed.3.writ 258. Fitch.See 32 Ed.z.after all abated. 

Upon a Writ of account is brought by two, one 1s Outlawed, the Writ 
ſhall abate in all T.9 Ed. 3.fol.22.1/rit 461. | | 

Upon a Dum fuit infra atatem by two Parteners, the Releaſe of the 
Anceſtor was pleaded, whereby the one being within age, the plea was 
ſtaied for all. And there Finch faid, if one be Outlawed or Excommuni- 
cated all ſhall abate; but if it be tor Felony, the other ſhall be anſwered T. 
30 Ea.z.fol.7, Age 82.See 41 E9d.3fol.7. 

In an a&tion upon a Bond by a Monk and a Secular man, it ſeemeth all 
ſhall abate by joynins the Monk 3 H.6.fol.23.Debt 14. 


On ms 
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I X. here Nonhability /h./ bz alſedged for cauſe of Villainage or 


becauſe a Clerk, Con:1@, vr becauſe an Aiten born, 


V Tllainage in the Plaintiff is no plea in Conſpiracy drought for making 
void of the Record by which he was found a Villaine P. 42.E4.3. fol. 


14. Conſpiracy IO. | 
n D2z. "a 


4 N on-hability. 
£4 

'Soifhe who is at iſſue upon Nor-villainage impriſon me, ſo that T can- . 
not comEar the day, and I am found a Villaine , this Triall ſhall not bind 
me in falſe impriſonment brought againſt him 4.4 Ed.3.f/.22. 

In Treſpaſs for Battery in preſence of the King, and of his Juſtices, it 
ſhall be no plea for the ack has to ſay, that the Plaintiff is his Villaine 
for now it is not lawfull to apprehend him in. preſence of the Kin 
27 Aſſiſe P.49. Villaine 18, whereto agreeth 27 Ed. 3.fol 83. 
t» He that is delivered to the Ordinary as a Clerk convit, and in that 
time is Outlawed, he ſhall not aſlign Error in the Outlawry, before he 
have made his purgation, but let the Deane' ſee: the ſame well done ſede 
vacante, and in theabſence of the Deane and-Chapter, & T.1 3. Oztlawry 
' 2.And ſee there, Thorpe faith, that being in the Biſhops Priſon, he ſhall 
be received to every ancient action, and ſhall be vouched, and his heire 
ſhall have the Writ of Afort de eAwceſftor of his ſeilin Ourlatpry 2.8 roufe 
faid, he ſhall not be anſwered againſt another, but 1f he ſhall anſwer, ic 
is not'material ib5dem. | | 

Ina Precspe, the Tenant youcheth him that was in the Biſhops Priſon, 
as attaint of Felony ; and although he may make his purgation &c. yet he 
ſhall not have the Voucher by Ne Opinion, becauſe he is now out of the 
Law, and the Court ſhall reſpe& rhe time preſent, and now he cannot be 
be ſummoned,. nor Execution had againſt him, as a man ſhall not vouch 
a man Qutlawed, yet he may be reſtored to the Law, and 8 Ed.2. 115% ( axc. 
Poxcher 137. | A | 

A Merchant Stranger ſhall not ſue for his goods at the Common Law, 
but in the Chancery he may well by theirLaw , and he ſhall ſue a Denizen 
before the Councell; but a Denizen ſhall nor ſue him there &c.1 3 £4.4- 
fol. g.Denizen 2. and ſee there by what Statutes-he ſhall be bounden. * 


<——— "Ee 
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X. Yyhere Nonhability by Outlawry hall be alledged, and 
how this Nonhability. sball be avoided. and defeated by plea 
or otherwiſe. 


| & Treſpaſs the Defendant ſaid that the Plaintiff is Outlawed at the ſuic 
 JofD. by the name of 7.S. of D. The Plaintiff faith, that at the time &+c. 

he was dwelling at'S. without that &c. and this was held a good plea, be- 
cauſe it cannot be intended to be the ſame perſon 10 Ead.q.fol.13.Nonhab, 
14..38 H.6.fol.1.agreeth. 

But wherethe Defendant alledgerh, that. the Plainriffwas Outlawed at 
the.ſuit ofa ſtranger, as a Mainpernor, by the name of 7.S. Gent. he ſhall 
not avoid this by ſaying, that he is a Yeoman, becauſe he appeared before: 
alſo here the addition is not needfull, wherefore he ſhall traverſe, that he 
is not the ſame perſon &e. .10 E£4.4. Nonhab.1 5. 

But he ſhall well avoid it by faying he is a Knight, betys named Eſquire 
38 His.fel,1. | 'In 


| N on-hability. 
In Debt the defendant pleads an outlawry of the plaintiff, by the name 
of 1.S. Gent. The plaintiff faith, that there are two, /. S.&6.and that the 
elder is Outlawed, and that he is the yonger, it is no plea, but is pur 
to his Edentitate nominis, for it is but delatory, and not in Barr 21 Ed. 4. 
fol.15.Nonhab.17. 13.H.4. 12. Attion, : | 
He which was Outlawed, having his Charter of Pardon, was received a- 
gainſt a Stranger before a Scire fac. ſued, for this is only to the party, &&c. 
1.44 Ed.3. fol.27.Nonhab,24 See the contrary adjudged 7 r.20.E4d,3. 
Nonbab.8. and that he ſhall not be anſwered before a Scere fao. 
ſued againſt the party &c. and with this agreeth 21 Ea. 3. fol.5s. 
Nonhability 6. | 
In an Attaint upon a falfe Verdi inan Aſſiſe, where he was Outlawed 
for the damages there recovered,and now had his pardon,jt ſhall be a good 
recovery, though he had not yet ſued a Scire facias,) becauſe by this ſuir 
this recovery is amented, and all that depends thereon, 30. Book of 
Aſſiſe . P.20..0utlawry 4. | 
An Aſliſe brought by two, one of them being outlawed, he ſhall be ſeve- 
red, and the Afliſe ſhall ſtand for the other 11 H, fol: 25. 30 Ed. 3. 
He againſt whom execution was awarded upon a Recognizance, not- 
withſtanding the defeazance of an antidate delivered after the recogni- 
 zance, brought a Writ of Error thexeof, and it ſhall be received, notwith- 
ſtanding the Outlawry in the meane time alledging he having a pardon 
&c. __ Scire fac. ſued &c. and therJudgement was reverſed 29. Aſſ/e. 
Plea 47. Nonhab.11. | | 
He that was Outlawed upon a Capias for a Fine upon diſſeiſen found to 
be by force, ſhall nor have an Attaint before he hath his Pardon, but ſhall 
ſhall have a Writ of Error, becauſe it is to defeate the whole, and the At- 
raint but to the Verdi, and had afligned Error that he was impriſoned 
&c, 7 H.6.fol.44. Error 18, See accordingly, that the reverſall of the firit 
Judgement ſhall alſo reverſe the Outlawry, and all that depends upon it, 
as the Jndgement in the Rediſſeiſin in the new Writ of debt upon the re- 
covery © c. But by outiug of the Execution by Ardita Dnerela upon a 
late Releaſe the Outlawry againſt him upon the Capiar ad (atisfaciendum, 
upon the Execution, ſhall not be amented, for it ;doth not dif prove the 
former Judgement &c.6 E4.4.fol.g. Mainpriſe 30. 
{ conceive that he that ſueth Execution againſt me ſhall not diſa-- 
ble me' depending the ſame, to bring an eAudita 2uerela againſt 
him, becauſe Þ am outlawed &c. H.29 Ed.3, fol. 13. Audita Querela: 
37. As he which hath an Aſliſe againſt me, ſhall not diſable me at the ſame _ 
time by Outlawry &c.12 H.4.ful.17. $50 | | 
He that was Outlawed upon a Capias ad ſatisfaciendum upon a ſug-: 
geſtion 'of a Releaſe of the Execution, ſhall have a Scire facias againſt 
the party, and then. ſhall have Pardon, not before H 4.Scire faciar 


150. : 


_ 
. 


Outlawry. 


24. _eAdmairalty. 

Outlawry was avoided, for that the party was beyond the ſeas at that 
time, he was in the ſervice of the King, with a Certificate from the Cap- 
raine 2 Ed.4q.Rnd.y5 4. 

The defendant paſſed quite in an Appeale, by alledging that the plantiff 
was Outlawed in an action of Trefpaſs, without being arraigned at the ſuir 

+ of the King 17 Aſſi/e, plea 26. Outlawry avoided for this, that he was ſo 
pronounced after that he was delivered to the Ordinary as a Clerk convict 
I5 E4d.3. Ontlawry 2.Outlawry is well pleaded againſt the plaintiff by the 
name by which he is knowne, although he now fue by another name, 
P. 34.Ed.z.0utlawry 16. and he ſhall be pur trom his Identity of the 
name. 
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Admiralty. 


9 - lt 0 tee A 1— —  ——— _ —_ _— — 


I. Where anc is what pie the juriſdidion of tbe Admiralty is 
70 bo!d pea, and of wbat things. ; 


TE Ore, that the Statute reltraines the power of the Court of the 
te Þ. a» Admirall, that they cannot hold plea of a thing done within the 
Greenway & body of the County, but doth not reſtraine the Execution of 
Barkers caſe, that Court to be ſerved inthe Land , for it may bethat the party hath no- 
i TY aw thing upon the ſea, and if he hath nothing they may well take his body 
> ch reak is within the Land, or where they hall ftinde hun, and by the ſame reaſon 
the goods ia They may do Execution of his 600ds which are on the land in any place , It 
execulian, is the Cuſtome of the Court, rhat if the defendant make default in an action 
though upon againſt him there, that he ſhal] be amerced accordins to the diſcretion of 
gy — they he Steward, and holden a good Cuſtome by the Court, in Treſpaſs A.1 9 
may arreſt an4 H.6.fol.7. Barr 210. 9 
zake theirbo- + A Robber upon the Sea was taken, and arraigned before the 
dies. » Juſtices, and hanced, being tound guilty, 4 Afije, Plea'. 25. ( orone 

3. They PAY 216. ks: 
Ta BO T7 Note, that the Coroner ſrall do Fs Office +17 the death done in the 
caution, which arme of the Sea, or great water, whei« 4 man may fee trom one fide of 
is nor a Recog- the water to the other, ſo of other thi! 4p t?-; - dove, forthe Countrey 
mancebuta may have Conulance of them, arid tþ.: nal! 4; Hot meddle;, ſoit 
/ Cuey T7” ſeems of things done in the ſea, within the VICW Gai. An.8 £Ed.2.1tm. Kanc. 
Stifulation.,  Corone 399. es | | | 
where the hives are beunden,asd which caicnds to Frecutors and « duaiſtiators the ſubznce of which 
3s Reparatum hadere,judiceiunſclvcre, & de co penis ſol ygndts, 

| > By 


Aameaſurement of Paſture, 25 

By the Statute of 13 Rz.2.cap,5. It is ordained, that he ſhall not meddle The Furifdi- 
but only of things done upon the Sea, and this is confirmed by the Statute #97 of the 
of 2 Hen:4.cap.11.-which alſo gives double damages to the party who 1s Cont of Ad- 
n - _ 2? mirally extends 
ſued againſt this Statute, and 10 /. to the King for a penalty, and the aCti= jg rhings which 
on for the party ſhall be grounded upon the Statute. are done only 

And by the Statute of 15 Ri.2.cap.3. he hath no Cognizance nor Ju- /#þcr alt ma- 
_ riſdition of Contracts, wrong ariſing within the body of the County, nor '# and all the 

” the wreck of $ or of death and miſd | Forts of Eng- 
of the W ea , nor of death and miſdemeanor done in the great 1,,q ,;e intra 
Ships which are hovering inthe great Rivers, under the point of the ſame corpus Comi- 
Rivers neare the Sea and no other place of the Rivers, &c. tatus,and there 

In a Replewin of his Ship taken in the Coaſt of Scarbregh, in the Sea, it was adjud- 
&c.And the Action well lyeth when the Defendant is come im by proceſs g630.H.6,2 
. + . , , » flollands caſe 
for Berr ſayd: that the King will have his Peace kept as well ,inthe Sea, as y.ca, {e be beld 
in the Land , &c. EadW. 1. Avowry, 192. | plea of a thing 

That every water that ebbs and flowes is an Arme of the Sea, and it contrary, which 
is fayd , That a man ſhall nor looſe his Soyle which is ſurrounded by the 745 49ze intra 


J 
{udden encreaſe of the Sea, although he ſhall not have the water &c. 22. ys * ones 


Aſſiſe, plea 93. t9 the party das 

| mages 2000 }, 
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 Admeaſurement of Paſture. one in the 


Court of Admi- 
ralty fir a 
thing done 1n- 
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$53 : Plaantitt. 
[< Admeaſurement the Plaintiff declares, that where the defendant had * Py 


T. The Court in Adme.;jurement of þ (ture, the Writ and pleas to 
the V Writ. | | 


hag win in ſuch a place, by reaſon of his Tenure, be hal pur therein wore, Regiftcr 
more beaſts then the detendant ought, the number, and the over-plus 156. 4drnca- 
&c. The Declaration is good, and it is no pleathat there is another who /#7*7*%! 
hath Common in the lame place, who 1s not named in the Writ, for the a- vey fer 
tion ſhal be only againſt him who did the wrong,and all ſhal be meaſured c.;5. "= _ 
&c. 8 H.6. fol. 26. Admea/. nr. 36 _ | 
In an admeaſurement, the Defendant ſayd, That pending the Writ the {4/n7 number 
Plaintiff himſelte had ejected him of his Common, &@c. for which he had of beaſt, and 
an Alliſe apap againk him, &c. yet becauſe he was ſeiſed of the Te- . 
nement for which he had ſurcharced the paſture, he was put to anfiver 
| | anſ\ | 
8 Ed.;. Admeaſ. 14. 7 TT E "" 
Admeafurement was brought, for that whereas the Defendant had but 
one Oxegate of Land, he had ſurcharged & c. He plezded a Grant [x »m 
the Lord of Common for two hundred Sheep, Judgmerr, & c. and further 
| allored 


24 


3”7:4e Book. 
EF. alries I2, 


eAameaſurement of Paſture. 
allowed , beſides the Plaintiff had the eſtate of the Grantor , ſo he ſhall 
not be of better condition, the Plaintiff ſayd , that he was Lord of the 
whole Town before, and the Grantor bur of the third part, &c, Aark- 


ham Juſtice, We will enquire the truth, &c. Vide Ed. 1. eAdmeaſurement 
I 5. That a man ſhall not have more Common then his Grantor hath, Y*+- 


de EdVW. 1. Common 24. | 


——_— 


= 


Il. Barrin Admeaſuremeat of Paſture. 


N Admeaſurement, the Defendant _ That S. is Lotd of F. and was 
ſeiſed ofthe Land which the Plaintift holdeth, and ſuppoſeth the Com- 


 monappendant to him and his Anceſtors time out of mind, as parcell of 
the Demeſnes of the ſame Mannor , untill ſuch time , when as he Con:- 


mon in the Waſt ofthe ſayd Town was not appendant thereunto , that he 
did infeoff the Plaintiff and demands judgement. And the opinion was , 
'That he could not claim Common appendant, becauſe it could not be a 
pendant thereto in the hands of the Lord , although it were ancient Hyde 
Land , Se. when it had been in the hands of the Lord, time out of mind 
ec. But if ſuch Lands had eſcheated to the Lord, or to his Anceſtor, or 
come unto him as the Land of his Villain, and he grant it over, the Com- 
mon ſhall revive to the Feoffee, ( as it ſeemeth ) And the Statute of 
Merten which is alledged-, Common to Feoffees ſhall be intended only 
of Feoffments made before the time of memory, by Shard. who alledged 
the Statute of yeſtm. 2. cap. 46. That a man ſhall not have Title to Com- 
mon by occupation, if it be not time out of mind, &c. 77.13. Ed. 3. fol. 
30. Admeaſurement, 7. 

Unity of Poſſeſſion of the one Land and the other in one hand , time 
out of mind, &c. ſeemes a good Barr in this Action, but if the Plaintiff 
can alledpe the appendancy before the unity or poſſeſſion, the appendan- 
cy ſhall be revived by Feoffment of the Land, to whom, &&c. as it ſeemeth 
by the opinion of Hi//and W1ilby, 20 Edw. 3. Admeaſurement 8, P,L1. 
Edw.;. Common 11.Contra. 

In Admeaſurement , it isa good Plea, that he isLprd of the Town , 
Prima Face, but with ayerment, that the Plaintiff holds'not of him, the 
Action lyeth, although he be Lovd of the place, Ea.I, Admeaſnrement 
11.32, Ed. 1, Common 29. | — 7 


cect. 
Do ——_— 


III, Admeaſarement of Common abarred. 


= ſeems a good Barr in this, That ſuch a cheif Lord, &c. granted Com- 
monto him for ſo many beaits, &c. Ed, I. eAdmeaſurement 16. 
Admeaſuremen: 


Admeaſurement 


Admeaſuremient lieth not for Common' appendant to a Meaſe, and there- 
fore P arums ſaid, that ther cannot be ſuch-appendancy, yer the iſſue was 
if it were appendant to the Meaſe 11.E4 3.Common IT. 


——_— <— —— —— —— — = 
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I V. How Admeaſurencent of Paſture ſhall be made, an4 what 
ſhall be admeaſmred,; und aga.rſt whom the action licth, and 
who ſua have ” OE | ; 


[ttleton ſaith, That in Admeaſurement of Paſture, the Sheriff ought 
LS ſummon the parties into the County Court, and they may plead 
there, and when Judgemeat ts given that there ſhall be Admeaſurement, 
| it behoveshim to make it, and the Plaintiff ſhall be admeaſured, and the 
returne ſhall be ſpeciall, that he hath admeaſured ſuch &c. which are all 
which ought to be admeaſured &c. M.7 E4.4 fol.22. eAdweaſure.2. And 
Zenney (aid, that the Suitors are Judges, and not the Sheriff. Nat. Br. 


x 


Fitz 215.C. ' | | | | BED 7 OR 1-0 

Admeafurement heth not againſt him that hath Common appurtenant, 
and alfo by eſpecialty without number, but well where it is of a certaine 
number, and there it behoves him to alledge the ſpecialty, and to diſcharge 
Inm thereby &c. or otherwiſe he ſhall loſe the advantage of the ſpecialty, 
ifhe ſay nothing thereof in pleading 22. Aſſiſe.p.65. Admeaſ.6.Fitzh.Nat. 


br.fol.125.D. = SY 
A man ſtall never be admeaſured in his own proper ground, but where 


there be many Tenants, and one hath Common with another, the Free- 
hold of every one ſhall be Admeafured for the others Common, and the o- 
thers ſoile tor his Common &<c, but where there are but. two Tenants which 
have Common one tn the others ſoil, there Admeaſurement lieth not, for 
it cannot be ſuppoſed that he hath ſurcharged his Common, for this Com- 
mon is his own ſoile, who is faid to ſurcharge it by H=ſſey and Shard,Green 
ſaid there, although upon the Admeaſurement all the Common be caſt in- 
toa certainty, yet the Judgment ſhall not extend bur only between the 
partzesto the Writ, andevery Commoner who is g 1:ved afcerwargs may 
bayea new Admeaſurement &c.18.E4.3.jol.30. Aameaſurement 7, © 
Admeaſurement lieth not between Lord and Tenant, but the Lord may 
approve, and the Tenant outed by him ſhall have an Aſliſe, but the next 
neiShbour which holds not of him ſhall have Admeaſurement againſt the 
Lord of the Soi] Ed.1, Admeal. 11.& 32.Ed.1.Common29.F itz, Nat.Br.f: 
125-D. that, not againſt the Lord. Fi r= 
Yet the Lord may approve againſt ſuch neighbourÞy the Statute of x7. 
2 cap. 46. | — 
The Plaintiff in this ation ſhall be admeaſured as well as the defendanr, 
if the Lord himſelf bring it not Ed.1.Admeaſ. 12. 
- The Lord of part ofa Town ſhall be aqmeafured againſt the other _ 
SETTITTCN = 


V14.Fitt, Nat. 
Bre. 12,4, E, 


Non-hability » 
and his Grantee 6f the Common alſo by the vther Lord who- had purche- 
ſed the part of this Lord who it £d.1Adoreaſaremest 16. 
| » Scroope ſaid, that Admeaſurement ſhall be made according to the Freo- 
hold, and not according to the Cauſe, and if a Tenant hold the ſoyle of 
the Common, in common with the Lord, Admeafurement ſhall lye againſt 
him &-c. P.32.Ed.1. Common.29. And ſee there that Admeaſurement ſhall 
not be made by peices.. But jn this Writ the defendant ſhall well Barr the 
Admeaſurement of parcell, and of parcell thereof, by Berry, as where the 
Lord purchaſeth a Tenement in the Town now having regard thereof, he 
ſhall be admeaſured. . 

If a Tenant furcharge the Common, the Lord 'may not take the beaſts 


&xmage fezant before Admeaſurement made if ſuch Tenant hath Common | 


appendant there, but he may approve &c. and © it ſeems, that after Ad- 
Wang the Lord may take them damage fezant for the furcharge Af, 
3o Ed.z.fol.$6.Commen 16. | 
Hfombray ſaid, that none ſhall have this aRion which had not Common 
appendant 18 E4.z fel. 30 Firzh fol-125.6.4. 
If a Tenant ſurcharge after Admeſurement —— all headmea- 
fared, yet he who was/not parry to the ation ſhall not have the Second 
wperoneration , but ſhall have a new Writ of Admeafurement, by Grees 
18.E4.3.fol.30. | | 
* It lieth for him who hath not eftate bur for terme of life 5, Fd.3.fol.43. 


—_— "0 


V. Where fecond Superoneration izeth, and where not. 


J En ſaid, that a Writ 4s ſecxnde ſnperoyeratione ſhall not be faid to be 
& Jadiciall made in the Common Bench, but where' the Adrzeaſurement 
was made (ram 7ufticiariis and -not by the Sheriffe , but if the Admea- 
furement made by the Sheriffe be removed «by Writ of falſe Judgement, 
and after the Judgement is affirmed here this Court ſhall award a 
keond Swperoneration, becauſe the plea ts before them e-c.But Danby faid, 
if the matter become here, be itfremoved duly, or not duly, the ſecond S»- 
peroneretion ſhall be awarded, and ſtand untill it be reverſed by Error &c. 
 A..7 Ed.g. fol.22. Admeaſurementt 2. Fitz Nat-Br.136. 

New Admeaſurement lieth for him, who was not party to the firſt action 
being now prieved . ſoa ſecond Smperoneration for the party alone to the 


Writ of Aameaſxremert 18. Ed. 3.fol.3. Admeaſurement 7. And fuch Te— 


| nant in new Admeaſurement ſhal not render ſuch damages as the Statgte of 
Fr. did give in theſecond Swperoneration, nor ſhall he forfeit his beaſts 
Fits.N, Br. fol.126. 


_ 
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- _ Common. 
T. Common appendant, aud how jt ſhall biaſed. 


N Ore, If a man claime Common appendanr, he ſhall ſay no chore, m_ by Hales 
a itZ, 36 


bur that he is ſeiſed of a Mannor &c. to which &c. and ſhall not T 
reſcribe, for ſo it ſhall be intended rhar he claſmes right of, 55 ogy 
Common by preſcriptzon, and not by reaſon 6f ap pendants by CMartos; > 10=rarog, 
and the Court granted it H.4. 4.6. fol.22. Commos3.45, £4-3 firs 3.'Come if commonright 
men I, Þ | | Tn _ + = Canxot beginat 
A man alfo ſhall not uſe this with his own beafts, other then thoſe his day, contra- 
which litter aud dung it, as Horſes, Oxen, Kine, and Sheepe, and not with | — 5 pony 
other. By Priſot and M01 e; and Priſot faid, chat a man'ſhall nor preſcribe 21 14 7. 35. 
tro have Common appertaining for all beaſts. Alfothey ſay,thara man tiiay{4 H 6.13. 22. 
preſcribe to have Common appurtenent for certain times, and upon cons H.6.10, t al- 
dition ; as for example, ſo long as they ſhall be dwelling upon ſuch Lands, = it to be 
or untill his land þe ſowed &c.37 H.6.fol. 3 4.Common 7. of ang 
Note by Newton cleerly, that he which claims Common appendant, plea double 
ought to claim it Ratione Meſſ, KHagit, othetwife it is not good;:and theiſ-ard it bilows 
ſue was taken accordingly 22 H:6.fol:43.(ommoy 4.vide Þ:1 1 Ed:y.Come 979 10 arable 
»cy 12. where challenge was made becauſe he claimed Common*apper+ —__ H.84. 
dant to a Meaſe which could not be admeaſured,and yet admitted (good. po ris Fo 'o 
A man may well uſe Common in the Waſt of G. appendant to his Meaſe many Texancs 
and Lands in C. with Beaſts couchant and levant there, atthough rhat they. cax manure 
did work from day to day at his Plow in B. where the Towns did ot en- 7% (and only. 
ter-common &c. AM.10 Ed:3.fol.56.Common 16. es” TR Vid. a0 E 
Thorpe, Baſſet, and Banck ſaid, if a man had uſed atall times a Com in « nt. 
moan with his Beaſts couchant and levant in one certaih place time-out of mas «ſcribed 
mind. &c. that this Common ſhall in Law. be adjudged appendant, and he #9 have Com- 
ſhall not have itas in groſſe, if he cantiot prove that he: claimed irat alf - cal pendent 
times among the Commoners as in groſſe &c. 22 Aſ1ſe:Pt; 36. Conlon of ep 
19:&c. | | Vid. Next be- 
Note, per {hoke and Danby, a man may have Common in a Piſchery /ore. as 
a atone" ro his Free-hold, as well as Common of Paſture 4! &4: 4. 29. 
Common 8. 


In 2 Replevin of Beafts, the Dofenddntavuwes the taking cf ap” 6 | 
cies 4 
&c 


L 
» 


£34 
| 


provement of Waſt, leaving ſbfficient &t. Andnote, that the futh 
{hall be according to the quantity of the Land of the Plaintiff, to. 
; : 2 y = 


[4 


20 | Common. 

Bc. And he ſhali not have Common appendant to the Land newly ap- 
proved ; alſo ir ſhall be according to the quantity of his Land in another 
own where the Towns.enter-common &c. 16 Ed:3. Common 9.10 Ed: 

4 Commont2 2 © J p=s = = 3TH > et $7 FER. Sh - | 
The Lord ſhall have Action of Treſpaſs as againſt a Commoner, that 
ſhall break his approvement for Common appendant, where had ſufficienc 
left, and that ſhall come id iſfue in the Aion 10 Ea: 3. fol: 15. Common 

IF. | | Rs, 

If a man be diſfeiſed of his Common appendant, and alieneth the Land, 
and taketh back an Eſtate &c. he ſhall not have an Aſliſe of Common by 
Wilby, which was granted, becauſe now he hath the Land to which &c. by a 
later Purchaſe: Alſo it is agreed there,if a man purchaſe the Land in which 
&c. that yet this Common ſhall revive by ſeverance of the Land back a- 
gain,as by Alienation &c.and yer if was extinR : Fcor,this is 'for the Vici- 
nage-where others Common there. Alfo, when aff was in one hand, he 
ſhall uſe this as Paſture, though not as appendant 4 Ed: 3.fo/:45.Com. 17, 
Yet ſee P:11 Ed;3.Gommon 11. Iflue was taken, if both the Lands were in 
one hand &c.and ſo the appendancy extin&,notwithſtanding the ſeverance 

afterwards 14 Afſ+P:21. the Aſliſe awarded notwithſtanding the unity of 
| Polfe ok was pleaded, Common 18. vide of Extingaifhment 11 H:4 fot: 
$.34 H.4.fol:6. | : | 
Uſurpation ſhafl not gain Title to Common, unleſle he have had poſſe 
ſion time out of mind 10 Ed:2.Com mos 22. 
The Statute which gives Common appendant to the Feoffee of the Lord 
.is .to be underſtood of Feoffments made before the time; whereof the me- 
mory of man &Cc. not. after, 18-E4. 3.fo!.30. Admeaſ.7. See there, and ſee 
17.Ed.2.Common23 
A woman ſhall not have Dower of Eftovers appendant not certaine, in 


oy Saver wh hke r if they defce:id to many; heires, one only ſhall have them, and 


ce «ingly of the Others allowance from him 8c. Aſ:2. Ed. 2.Dower 1273: 
Conmon in- - _..In.ag Ailiſe againlt the Loxe,who furcharged the Land, ſo that the'Te- 
drag, nant cannot have ſufficiear, as. w*!) a5 if he had approved' more then he 
| 4 08br<yy b ought by Berr.32.Ed.1,Common 19. - 
 — _ Ald. ſaid, that the Lord ſhall never avow the taking damage feaſant 
: of beaits Couchant and Leygnti upon the, Freehold to which a man hath 
Fo! Common, gppendact for rhe ſurchage, before, Adrticaurement: bemade 
Is aQ#43;fob 56: , BY = S Fr i ; m Pt, oh oy 
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x1. Common appertenant, and bgw it ſhall be w{ed. . 


TER t ffa in q ; reſcriberto have-Gdmmon by:s&@ on of his Land for all 
>a 


Frtiznner of beaits,'this ſhall be ſid to. be. Common appurtenant, and 
not appendant Yr ſupra 37.H.6./01.343 Commun 7+ 
Es = . A 


” 


EZ 


Common. 


A man Grants to T.a Meaſe and Land cam communia in moris &- brewe- 
ris, this is common appurtenant according to the quantity of the Land pey 
[Opinion, andit ſeemes by Hill that be have Common in T #rbery: 
alſo, if there be ſuch uſage there &c. 1 5.eAfiſe P.5.Common 13. & c.vide 
15.Bien 15.Ed.3- Afſiſe 3.and there that an eſpeciall Grant of Common, 
and no Town limited is void. | | | 

Treſpaſs of Trees carried away by the Biſhop, the Defendant as Tenant 
ro the ſame Biſhop in B. juſtifies the raking by preſcription for ſuch of 
the Tenants which firft came, as of the boughs of the Trees blown 
down by the wind, or cut down by the Biſhop and which he and his 
Anceſtors &c. as terr-tenants have uſed as Common appendant to the 
meaſe of B. &c. and it was a good juſtification, bur it ſeems, that this is g 
profitappurtenant, as he which preſcribes tro have common of Turbary 
co dig, and fell at his pleaſure, this is appurtenant by wi/by &c. T.14., 
Ed. 3. Barr. 277. | 

A man grants quandam aſſertam terre cum communia thrbarie quantum 
pertinet ad dunas bevaias terre ww T. this is appurtenant, becauſe newly 
granted, alſo Here faid, that Turbary cannot be appendant unto Land, 
7 Ed'z fol.qz. Aſſiſe 1 34. | | 

Common appurtenant may be well ufed in the night, Ed.zfol.42. 

If I beenfeoffed of Land, by reaſon of which I ought ro have Com» 
mon, and I alten to another the Land, who uſeth not the Common, but 
ſells it over,his alienee ſhall never have the Common, Ed. 1, ({ommon 24. 

A man grants quandam aſſeriam terre cum communia tarbaria, quantum 
pertinet ad duas bouatas terre, yet this is in groſle not appurtenant, becauſe 
Turbary cannot be appurtenant to Land by Here, 7 Ed,2:fel. 43. Afiiſe 
134. ſee beitore Section 4. & quare. 


1TH. Common in greſſe, and how it ſhll be ſed. 


B: grant of Common , whereſoever, the beaſts of the grantor have 

cone, the Grantee ſtall have in the place where &c. although that af- 

zerwards it ſ1'all come to paſſe thac the grantor had no beaſts, otherwiſe ir. 
;s of Common, whenſoever, for there it behoves at all times, that the 
grantors beaſts firſt were in &c. 2«ere of ſuch grant in Fee whenſoever, 

&c 9 H6. fol. 36.({ommon2. | 


_ * Notethat he which hath Commonin groſſe by preſcription, as he and 


| his Anceſtors &c. without number,ſhall uſe ir with what beaſts he will,and 


may well ag'{ beafts ro be there, by B.b. ' 'artin and Paſton, ſo of Com- 
non; for 20 beaſts granted to me, if it be not expreſſed of mine own, as al- 
ſo if c31e preſcribe ro have Common for his own beaſts, he cannot put 1n 
others, by 4ariin 11 H.6.(onmon 3+ = _ 


— — 


30 


Common. 

If « man grant me Common for my life for ten beaſts by the yeare, or 
ten Cores of Wood by the year &c. And [ do not. take this profit for twe 
or three wears, I cannor by this rake fo much more the next years wich 
follow, for this is a thing annexed I I _ have remedy by 
Writ of annuity per Carzam 7.27 H.6 fol.1o.CommorG- 

A man CC —_ of Paſture to R. i» Paftmrss /#i; to go with his 


beafts ; and the Opinion ſeemed that he ſhall have Common according to 
that which be hath uſed after the Grant, without alledging that the beaſts 


of the Grantor went there Hill 11. Ed, 3. Commaon.10. 

A man grants Common by Deed, which he willeth to be infre wrtas 
bendes of - 67" vans of tuch a Town, the Jury found inan Athiſe that 
the Grantor held all his Lands in this Village in ſeverall, and that the 
Grantee was ſeiſed &c. and it ſeemes recovered upon the matter. Bur 
ifthe Grantor had a place inthe Town which was Common, and another 
which was ſeverall upon ſuch Grant, the Common only fhall. be charged 
by Hill.14. Aſſiſe.P.22.Common 12. | 

Whena man Grants Land , and a Meaſe with.Common , this ſhall 


| be taken to be Common appurtenant, and not in groſs &c.15. Af. P.s5' 
I 


Common.1 3. | | 

In.an Afliſe of Common claimed by preſcription in groſs, and found 
that the Plaintiff &c. at all times had nſed the Common not with their 
Beaſts Couchant in any certaine place, but with beaſts of their Granges, 
and with their beaſts driven to Faires &c.whereupon- he recovered : Here 
agreeth 22. Aſſiſe.P.36. Common 19. vid. Diviſionr.cep.7. that uſage made 
fuch Common to be appendant. 

A man Grants eighteen acres of Land, parcell of his Land in B. fmiliter 
cum communia paſture in omnibu terrss ſuss, the Common ſhall he under- 
ſtood of all Lands in the ſame Town, and intends Common without nun:- 
ber, and the Grantee in an Afliſe made title , that after he granted the 
Common to /.P,who was ſeiſed, and regranted unto him, and he was ſeiſed 
untill &c.. all found accordingly. But that /.P. was not at any time ſeiſed 
by the Grant, nor put in beaſts; nor had any beaſts to put in, yet the plair- 
tiff recovered by Award, becauſe the Common is in him by the Gears 
without Livery of any man , as Grantee of an Avowſon may well grant it 
before he bath preſented, and the Grantee ſhall have a 2 ware impedit at 
the next avoidance &c. 36:lib: Aſſiſe.P.3. Common 20. Vide Commen 24, 


BG ke 


Note, Common, Way, nor Eftovers appendant , cannot be made in 


-* groſs, nor ſevered as Common appurtenant, Villaine regardant, and Ad- | 


vowſon appendant may 5 H.7.fel. 7. 
By Grant of Houſe-boote and Hey-boote , the Grantce ſhall bave nc- 
thing for new building Ed.1.Common 28. 


IV. Common. - 


IV. Common for cauſe of vicinage, and how it ſhall be uſed, E. 


Ote, that by the opinion of many, that no Lord ſhall claim Com- 
New by reaſon of vicinage, but onely ſuch Lord as is ſeiſed of the 
Town in poſſeſſion, and he ſhall have common for him, and his freehok 
ders and his free tenants, and lies for term of years, 22 Hes. 6.fol. F515 
Common 5. | | | : 

Common by vicinage , is by preſcription, and the Lord approving 
ſhall leave ſuch Commoners ſufficient Common, according to the quanty- 
ty of their Land, 16 Ea. 3. Common 9. J.2 cap.46. : 
> Beaſts working in one Town , may well Common in another Town, 
which do not enter-common, by reaſon of the meaſe and Land in that 
Town, and their lying there &c. 10.E4.3.f6.16. Commons 16. 

If he which hath Common appendant purchaſe the Land in which &c. 


and afterwards the Lands are ſevered by alienation &-c. the Common is 


remiſed, and is now by reaſon of vicinage, 4 Ed, 3.fol.45 .Common 17, 


So if a man ſexſed of 20 acres of Land arable, enfeoff me of parcell 
thereof, I ſhall have Common in the reſt, and this for cauſe of vicinage, . 


17 Ed.2. Common 23. fy 
Choke held clearly,that preſcription to have common by vicinage, could 


not be laid in inhabitants, which are not a corporation, but in the Lord - 


for them, yet it ſeems by Danby and Littleton, they ſhall preſcribe inthe 
uſage well enough, 7 E.4 fol. 24.8 Ea. 4. fol.43. Preſcription 16. | 


——— ————_—_ 
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V, Approvement. 


N an Aſſiſe of Common in an Acre of Land +c. rhe Defendant alled- 
| Jgedthar the Acre was but a Rood, and that had an ancient meaſe, and the 
Rood adjoynins, and becauſe his Meaſe was mot ſufficient for his neceſſa- 
ries according to his eſtate, he did build _ parcell of the ſaid Rood to 
charge his houſe, and of parcell made a Curulage, and ſhewed how much 
ot every thing &-c, and he ſhall not be compelled to take iſſue, whether 
the houſe was ſufficient for his Freehold before, bur the Statute ſhall be 
underſtood, that he ſhall amend it according to his Eſtate to be ſufficient 
for his dwelling &-c.by Green 32 £d-3.and 32 A/5. P.5.(ommon 14, 
'  Videthe Statute Anno 3.Ed.6.cap.3- Approvements 3 That a man may 
well approve in his Land or Waſt to make a houſeand Land adjoyning to- 
the quantity of three Acres, or to make Gardens or Ponds, to the quan- 
tity of two Acres, notwithſtanding Common claimed there &c. 


VI. Common, 


3 


Common, 


V I. Commor. 


IN Treſpaſle by the Lord for caſting down a ditch, the other juſtifieth 
*for the uſins of his Common appendant , the; Plaintift faith , that 
the as Lord approved it and left ſufficient, and the other yyas compelled to 
anſwer thereto in this Action, although the Starute ſpeaks, 1inqunir.vers- 
tatem per aſs.&c.,10 Ed. 3. fol 15.( ommon 15, | | 

' Note,that a man for his Common appendant may break down the hedge 
made upon the ſame Land, whereof &c. bur if r i hedge which inclo- 
ſeth it be made upon other Land in which he hath not Common, he can- 
AOt break it, but a parcell thereof ro have a necefſary way &c.16.H.7 fol. 
T0. Common 36, 0 

'The Lord cannot take the beaſt of him who hath common appendanr, 
dammage feaſant , before admeaſurement made, but he may approve 
. againſt him. &c. which was granted, 10 Ea. 3.fo/.56.Common 16. 
 Noteper Curiam, if a man grant me Land and Common &c.he cannot 
approve contrary to his deed, in the waſt whereof the Common &<c.H. 
23.Ed.2.Common 21, 31 Ed-1.C ommon 7. 12 Hen.3. Common 25. 

If the Lord will make a Dike for approvement, and the Commoners di- 
turb him, it is a diſſeiſin. Likewiſe approvement is well made by this 
which he after the gaining ſuch parcell to himſelf, without the encloſing 
with hedge or ditch &c.32 Ed.1.Common 17. 

If the Lord ſell all his Land in the Town, ſaving his Seigniory, yet he 
may approve upon the waſt, and ſhall havethe agiſtment there, it ſeems 
nor, it he alien all his Land wich the appurtenants per Pow Juſtice, 32 Ed. 
I. Ccmmox29. and ſee there that an aſliſe lieth againſt him if he thall ſur- 
charge, 2s well as it he approved more then he ought per Berr. 

He that approves of the waft ought alwayes to leave ſufficient Com- 
mon to the Tenants and ne'ghbours, 17 E.2 (om. 23. & 6H.z Com.26. 
16 £.3+( ommon 9. and by the Statutes of A:rton cap.q. and W.2.cap 46. 

An Aſtiſe lyeth of a lawfull approvement, as-to the ſufficiency of pa- 
ſture, if he have not a ready way to the Common, or from the Common 
ro the water for his beaſts, 11*H 4. 25. In like manner, he that grants 
to me Common for acertain number of beaſts, every where in ſuch a for- 
reſt: &c. now he cannot approve in any part of the forreſt without my 
_ aſſent, although he leave me ſufficient, and more, and if he doth, an af- 
ſiſe lieth, 4u»0 12 Hen.3. Common 25. 

Note, if the Lordalien percell of the waſt, this is ayprovement, and 
the Feoffeee ſtall hold this in ſeverall againſt the Commoners by Stove & 
Arntf. but Scrope and Bery. ſaid, that ſuch approvement was at the Com- 
mon Law, and this not rhe approvement which the Statute givech, by 
which the Commoners ſhall not by ſuc! alteaation and encloſure of the 
 Feoffee be outed from their Common there &c.16, Ed 2.t/arr.Char: 
fFers 3s If 


o {& mW } 


f 


Ways 8 


if a'man hath Common appurtenant .in three Townes; the Lord 
of one of the Towns may well approve, leaving him ſufficient &c. and 
this is underſtood having regard to the Common which he hath left 


in all the three Towns, having regard to the quantity of his Free- 


hold, to which &c. by Herle Anno 4 Ed 3. 1t.D. Aſſiſe 178. So o that 
Lord who firſt approves prejudiceth not the others, becauſe it is a great 
mifchief that none gf the Lords ſhould approve &c. F 

If a Lord plow the Land, ſo that the Commoner cannot have his Com- 
mon, he ſhall haveanaſliſe : ſo if he in whoſe woods I have common 
of Eſtovers, cut down all the wood &c. by Markham and Rickhs!l,there 
I ſhall havea 20 minus. Hanck, this is true, and this 2 us minus is an 
Aſliſe, 12.8.4 f0l.11. Action upon the Caſe 24. 

Approvement for the Tenant againſt the chief Lord,18 E4.3.43. vide 


Aſfle diviſ.17,cap.3. a good caſe. 


STIR Sore: 
| up 


To wbon the ſoilof the Common way belongs, and who ſhall have 
the Trees and other Profits eruwing thereiw © 


Ny Ote by the Juſtices, that in the Kings high way the King hath 


nothing but paſſage for him and his people, but the Freehold, 2 E 4 9 Pur 
bo” _ _ the Profits , as Trees &c. continue ro the Lord of the + _ or 
Ou, 48. 4 fol.g way 1.2 E4.4.9.Treſpaſs 95. agreed by Littleton 7445 #POF 
and Danby, and hereto agreeth 6 E4.3 fol.23 and there note alſo, if the Fi 


King be bound co make a bridge to travell over my water, the ſoil 1s mine, rhe Leer. 


.and the fiſhing in the water, and the way belongs to the King &c. 8475 b. 


And if Nuſance be made in the high way by digging &c.the King ought <'7 E, 3 Br. 
t0 cauſe the puniſhment for the Nuſans, and the Lord ſhall have his a- _ BE) q 
ction for digging his Land, by / atesby, which Needham granted, and he oe erNe 
which juſtifieth the taking in ſuch way, it behoveshim to ſer down, that it is dig) way is in 


the Kings highway, and fo hath been time out of mind &c. 44.8 Ed. 4, the Lord of the 


fol. 9. Way 1. vide 2 Ed.gq. fel.g. CORE 0900] 


= diltrain in 
| x uch ahigh way 
27 H,8, 27, acc. but ſee there by Firth. If a man make a Ditch croſſe the high w:y, and of and 


my boyſe riding in the night full into the ditch and am burt, 1 ſhall have an Action upon the Caſe 62.4infl 


bim who made the ditch, although it be in the Kings bigh way, 


- Il. Difference 


3+ Wo 


I 7. - Difference betweer the Kings high Way , and the Common 
Hay. | ; 


'LTY Juſtice ſaid, that there is a way toa Town, which is a Com- 


mon way, and not the Kings high way. Parn, 1 hold all wayes to 
be the Kings wayes, but Common wayes I hold theſe, which ſerve the- 
people of Towns to go in their own fields,&c.6 Ed.3.fol.2 3-Way 2. 


EN ny RNCCIEIS —_ — 


——— 


— 
— 
ET _ am -—_— 


I1IT, # hat the Lord of the ſoil nay doin the Ligh way, 


T Ote, that the Lord may not do any thing in the high way which may 
impair it, or ſhall be Nuſans to the Paſſengers, but he may cut down 
hills to make it even, or make any: other profit, whuch is no Nuſans &c. 


32 Ed.3.Barr 261. | 


———_— 


ON —_— 
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IV. Where a water ſhall be a hich way, and that after the courſe 
changed. 


No T horp ſaid, if a water were a high way, which water iſſued by 
| V the ſoil of another Lord, and for one cauſe or other the water char- 
ged his courſe upon the other ſoil, yet a man ſhall have an highway there, 
as before, as he had before in the ancient courſe, ſo that the Lord cannot 
hinder his courſe made anew, and faith, that Sr. zy. Herle adjudged this 


in the Eyer of Nottingham 22 Aſs. P. 93. Barr.302. 


—_ — 
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— V. IWher and how away ſhall be extind and determ.nid, ad 
where z! [hail be gr art ed w; thunt ded, 


Very way dependent is extin& by Unity cf -poſſeſſien, 11 H. fol.5. 
3 H: 6.31. In E Yet it is held, if I uſe a way for my Mannor between two acres, and | 
i! ibe alien all but them, the alienee ſhall have the way, bur.t I alten thoſe two 
Bfk fas. acres onely, If} all not have the way by them, per Hill :0. Ed-3. Admes- 
O ppitylcn1!t tg 
birboufe in DV, 
ff faid , that ſince tinc of memory, I. Nv 


by Preſcription ts go to 8 acy.s of Wood in C. the. Blaim: 
wes ſc;ſcd of the Land wherein the Deſendant didclain the way aud of the #g0d,and the ojinion was, 


that the way #45 catintt bythe wnity of poſſeſon. - 
Fo « Fr In 3. 


[unremers $8. 


' {na partition of a Milf and a Meadow, the way over the Meadow was H.:3.E1z, is 


allotted to him that had the Mill, and it was good without Deed, and he £9.58. that _ 
ſhall have it as long as he hath the Mill, and an Afliſe thereof lyeth, yet of I) the Partities 


a Way in groſſe which is granted to a Freehold, no Aſliſe will lye, although + rodeo 


that the Grantee purchaſe the Land afterwards , to which he muſt go by was ſu/per.ded 


this way, 21 Ed. 3. fol. 2 Nuſans 2. That Nuſans lyeth not of a way in - nay of j6{- 
_—_—_— ER --— 
; : | man juſiifies by 

reaſon of a way be ought to sbew the certainty, vi, that be ought to have a way from ſuch a place to ſuch a 
placegas from bis houſ eto[uch a Cloſe,or to the Church,&+ be otght to ſet forth the quantity of the way,viz.,'g 
many feet, if be make title to the ſoil, 39 H.6.6. See Book Entiies, be ought to claim ceitainty to go, cariy, 
and recarry, and muſt sh:w from what time, and to what Freebold it is appendant. Yet ſee 11 Hz. 82, the 
Defendant preſcribed in a way over a bridge in B. to bis Mannor in S. to carry viftxalls and necefſaries over 
the bridge, and did net 1hew to what place, and yet bolden good by Hanckford, vid, 3o H, 6,7, ayd 8: 
Vid. 20 Aſſiſa8.. 4 man shall not rave an aſſiſe of a way, unleſſe it be appendant, and for a way ix groſe 
x? afſiſe of Nuſance lies, but an attion upon the caſe, 34 Aſſi/« 13. _ 


—  —— —— Cy Coe - 
yy — 
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V I. Way by Preſcription, and remedy for the impayrement 
thereof. 


Ction of the caſe againſt him who had -plowed his Land over that, 

which the Plaintiff, &c. cime out of mind &c. had a way to ſuch a. ' 
Meadow, &Cc.and iſſue joyned upon title of preſcription,and found for the 
Plaintiff: And at laſt the Writ abated by award becauſe he oughr not to 
havethis Action, but an Aſliſe of Nuſans, yet had he the poſſethon of the 
Way, but not ſo ready, &c. 2 H. 4. 1. Action upon the caſe 24. as upon 
tl.ce courſe ot the water turned in part, ſo that the Mill could not grind ſo 
much, &c. An Allife lyech, by CMarckham there. 


—___. a 
—  — pp—_— 
em. 


VIT. Whzre a Way ſha'l be appendant to a 1fann3:r.or Houſe, &c, 
or by rea,on of Tennre, | 


Ction upon the caſe for railing a wall whereby he could not have his 
way which he ongl:t:to have, Ad eccleſiam ratione tenure /ue,&C.and 
the Writ good, which laid Ratrone renure:although he had it but for years, * 747 5ball not 
Norte there, This Action lyeth where the way is ſtraightned, but where the es on 
Pg my eqs ag permittat of 4 
whole is ſtopped, the Ailiſe lyech by the terr-Tenanr, but ifchis be done by. way, ; fit be 
a Stranger, an Action upon the caſe lyeth: And 1n the Afliſe it is neceſſary 0: claimed to 


to name all the-terr-Tenants although bur one had topped it, &c. 33 H: | if Fr _—_ 

. 0/7 77 Np's . 

a fron fome Freehotd to the bieh ſtrcer or Church , by Finchden 45 E.,3.8.v:d.3o.H 6,8. Rs. 6. 
: -F 2 7 ; 6.f11.26, 


6. fol. 26. Aion on the caſe, 13. And ſoit was adjudged A4.28-and 2 
Els. in the Kings Bench. in Giles Caſe, ſo it was adjudged in the fame 
yeare in the Lady Greſoams Caſe , for ſtraightning of a Way in Cfterly 
Parke. | ; 
Inan ARion of the caſe againſt a Prior, for not repayring a Bridge 

which he ought co make by reaſon of bis Mill, and which he and his Pre- 
deceſſors have made time out of mind, by which Bridge, , the Plaintiff and 
thoſe whoſe Eſtate he hath time out of mind, &c. by reaſon of his Mannor 
of S. &c. uſed to paſſe with Vicualls, &c. It was a good Title to, the way 
without clayming it towany certain Free-hold , bur preſcription ts Title 

. enough to paſs a Bridge, and then where he pleaſeth, Tr. 11 H. 4. fol. 82 
ARion on the caſe, 30, | 
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\V.IIIP U hat perſon ſhall be comprlicd to make a Way or a 
Bridge. 


-7Pon a Commiſſion to enquire who ought to cleanſe ſuch a Brook, it 

+ was preſented, that it had not been cleanſed time out minde, and that 

no man ought to cleanſe the ſame; and moreover that the Abbot of D. 

had the Lordſhip over ſome part thereof, and the Earle of 9. the Lord- 

flup of che other part, and that they had the Fiſhing there, and that four 

Townſhips, viz. &c.had their paſſage inthe fame River, and thereupon 

the Opinion was that it ſhould be cleanſed by the Townſhips, and the 

Lords in Common, and if the Townſhips had not the Faſſage, the Lords a- 

lone ſhould do it for their profit of Fiſhing &c. 37 AJ, P. 10, Barr. 
Jos. 

The water that runs between two Lordſhips, is only to him in whoſe 
Lordſhip the Spring is, and ſo ſhall continue, although that by long conti- 
nuance it be driven. in ſome'places all into the Soyle of the other Lord and 
his Soyle increaſe , bur if ſuch increaſe of the water be by ſodaine goud 
and violenceof water, the other Lord ſhall not loſe his Soyle thereby 
22 Aſſiſ.P.93.Barr.302. 

Note, That he who hath made a Bridge of Almes time out ofmind &c. 
ſhall alſo be bound thereby, as if he had been charged therewith by reaſon 
of his Land &c. 44 Ed. 3«fel.31. Barr. 203. 


K ;. 


Way. 


It was preſented that the Abbot of C.ought to repaire fuch a Bridge, he 
for his diſcharge alledperh another preſentment before, which was, that 
he ought not to repaire but two Arches of the Bridge, Er pontews ultra 
cur[um aque er nun fines eja/dem pontis, Yet becauſe it wasall one Bridpe, 
andit appeared not there, who ougbt to repaire the reſt, ſo of no value, 
he was put tO anſwer over 47. Affije P.37. Afſiſ. 353. | | 

And note there, although the Soyle be anothers, yet he may well uſe it 
for makilvg Reparations without his leave &Cc. E, 


37 
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I X. Aſfiſe of way, ard when it lyeth 
N an Afliſe de libero tenemento, and the Plaintiff made his plaint of a 
| I way over the land of the Defendant, and it was challenged, becauſe this 
is no profit but eaſement, and adjuurned, and now judged , becauſe that 
the Writ is de /;bero tenemento, and the plaint of a my which is no freehold 
&c. the Plaintiff took nothing, but was amerced, 34 eff. P. 13. Al. 


317; 

An Aſliſe of Nuſans lyeth for a way which is all ſtopped up, and this by 
the Terr-tenants or one of them.Otherwiſe an Attion upon the caſe 33 
Hex: 6.fol.26. AQion upon the caſe 13. Vide arviſion 7. cap.1. | 

Hanck faid, that an Aſliſe lyeth not for not _—_ as for not repairing, 
not cleanſing, &c. But where a man doth that which he ought not to do . 
the Aﬀiſe lyeth, as by raiſing a Nufans, or by ſtopping, &c.and for not do-- 
ing, an Action upon the Caſe hieth, which 7 hirs: granted, T rn, 11 H.4-fol. 
82:Acion upon the Caſe 30. | 

ln an Aion upon the Caſe for ſtopping an hole by which the water and 
the fiſh did run readily from his Weares in his Mannor of y:the Defendant 
faith that he himſelfe hath a Weare more neer, &c. and that which he 
made was in amendment of his Weare, and in his own Soil, and deman- 
ded Judgement, &c. And for that the Writ abated : For the Defendant 
being Terr-tenant where the wrons is ſuppoſed to be done, the Plaintiff 
ought to have an Afﬀiſe of Nuſans by Gree»,P.z1 Eaw:3. Action upon 
the Caſe 38. 
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X. Adion upon the Statute , aad the authority of the Marſhall of 
the Kings houſl od, 


A Declaraticn in an Aion upon the Statute of Labourers, Liveries, for- 
feiture of Marringe and cthers &c.and the forms of the Writs. 

| Fs an action upon the Statute of Labourers , declaring that the Defer- 

dant a certaine yeare, diy and place took one A. out of his ſervice, and 

was compelied to ſet down the day which hee retained the ſaid: A. in cer- 

taunty, andthe lug was, who firſt retained him, H.3 H.6. fol, 31, Aion 

upon 


Adion upon the Statute. 


upon the Statute. Yide Firzh upon this matter abundantly. fol. 167. 

In an Action upon the Statute of Liveries againſt divers, ſuppoſing that 
_y ſeverally &c. and declares that every one of them had receiveda robe, 
and it was good. As in a writ of Decies tantum, the Plaintiff declared a- 
gainſt every of them &c. 44.8 Edw.4.fel. 22. Action upon the'Statnte 5. 
Information for the King upon the Statute of Liveries , hee ſhall not re- 
hearſe the Statute, nor alledge the. certainty upon what Statute it was 
founded, and yet good : But ſhall alledge that «-. ſuch a day , he did give 
unto B. in ſuch a place a piece of cloath to make him a Coate, and that B. 
the ſame day received it, and made him a Coate, and uſedit, and tt was 
held naught , becauſe hee did not ſhew where he uſed it. Huſſey alſo ſaid, 
that he ſhall be puniſhed for the receiuins, though he never uſed it. Vide 
the Wric H.5 H 7 fil.17. Action upon the Statute 7. | 

In Treſpals, declaring for hunting in his parke &c. and found for him, 
yet he could not have Judgement according to the Statute de parco fratto, 
becauſe he did not make ſpeciall mention thereof in his Writ Af. 47 Ed.z. 
fol.10. Action upon the Statute 13. See the ſame reaſon given in another 
ſuch like ation by Bab: P 9.H.6.fel. 2. Indgement 10, yet to Paſton it ſee- 
med, that he ſhould have Judgement upon the Statute, becauſe-ir is gene- 
rall, /.1.cap.20. | 

In Treſpaſſe againſt many, ſuppoſing they had broken his Parke, and ta- 
ken his wilde beaſts -c. One came and pleaded not guilty,and it was found 
that he went into the Parke to hunt but killed not any, and aſſeſſed dama- 
pes, the Plaintiff relea{ed rhe others ; whereupon H#l/s awarded, that hee 
ſhould recover againſt him, and that he ſhould be raken and had to priſon 
for three years, and make fine to the King, and at the end of the three years 
ſhould finde ſurety tor his good behaviour afterwards , otherwile he ſhall 
abjure the land.5 H.5 f-l.1.7udgement 62.Weſtm 1.cap.20. 

Upon a2 ware /e intrufit maritaguu non /atisfatlo by an Abbot, ſuppo- 
ſing that the Aunceiter held of his P:edeceſſor Land and Rent, and that he 
offered him a convenient Marr.age, and he refuſed, and intruded himſelfe 
in the time of the Predeceſlo!, no agres.ient being made with the Plaintiff, 

"16: Pa. andallheld good withour alledging the no agreement made to the Prede- 
mers Caſethe Ceſſor, T.11 H 4.-j.82 Ation upon the Stacute 8. | 
;Lord ſhall bave In this Action the Plaintiff declaers of a tenure in Knights Service, and 
the Fines le ghat he tendered a convenient Marriage, v4z. MM: the daughter of &c.and 
value, without ng tender without ſhewing the woman. 40 F4. 4. fol. 6. Action upon the 
VIC 1 Af, Statute YVid.g Eliz Dyer 255. It the Plaintiff in his Writ and Count ſuppc- 
26. Br, 612, ſetha tender, yet g:ves advantage to the Defendant to traverle it. 
toh.gbr, 362, Mn intruſton ofa Ward , declares the tenure, the ſeiſure of the Ward, 
65. the tender of the marriage, and that he retuſed, and married himſelte elſe- 
— +l; - where within age, and entred at his full age, having made no agreement . 
ah throng 1, With bim ec. the writ was cocd, which made the Defendant heyre to his 
31 4ſ5i(.26, facher alone of Lands given 1n ipectall taile to the father and —_— 
: : SES -3NCE 


Vid C.5epart- 


Afion upon the Statute. 
ſhe furvived, becauſe in the perſonalty, as raviſkment and cjectment of 
Ward, yet Finch argued to the contrary, becauſe the heir ſhall have 
anſwer to the Tenancy, although he. held nothing of him, 43 Ea. 3. fol, 
4 . Attion wpon the Statute 1©, _-.. 
. Upon a quare inrr»ſit by the Leſſee, declaring, that as-the: Guardian 
ec. and untill full age of the Defendant, to him belonged by the Leaſe 
which R. of whom T. the Father of the Defendant held in Knights ſer- 
vice, thereof made to the. Plaintiffe, and ſaid how that the Plaintiffe was 
poſſeſſed untill the twentieth year of King #ey. the father &c. That this? 
Defendant being within age, that is to ſay, two years before his full age, 
abated: &c. and the Wardſhip of the Plaintiff dereined. untiil the day 
of the purchaſe of the Writ, and although it appeared, that if he were. 
within two years of his age, inthe twent:eth year of £4.2. that nowhe: 
is of full age, fo that he detained the Ward to the day of the Purchaſe of: 
the Writ, which-was-1n the f1xth or feventh years of £4.3 ſo contrariety in . 
the Declaration, yet becauſe if it were more, yet it is two years. Likewiſe: 
the alledging of two years is a ſurpluſage of the Declaration &Cc. all was _ 
ad;udged good, A4,7.Ed. 3.fo/. 58. Attion npon the Statute 19, Seethere 
the Declaration-in Ceſſatve ſhall be to ceaſe for two years, yet it.is free> 
to tender the arrerages of twenty years, if be arrear ſo long &c, but this: 
is given expreſlly by the Statute, &c. | 
{n valore maritagii, the Plaintiffe declared that the Anceſtor held of 
the King, that after his death he ſeiſed rhe Land, and the body of the De-- 
fendanrt, and granted it tohim, that ke tendred him a convenient marri-- 
age, and the Defendant refuted &c. & nota, that the detaining of the: 
Lands after the tull age of the heir, ſhall in no wile be ſatisfaction to the» 
Grantee of the King, unleſle that the Land be ſued our ot the Kings hands, 
forthe Grantee ſhall render the value to -the King &c. T.4q3 Ed. 3. fol 
20. eAttion upon the Statute 11. . 

In a forfeiture of marriage the. Plaintiffe ſuppoſed that he tendred a 
convenient marriage, which the Defendant refuſed, and refuſed the agree- + 
ment made at his tull age, contra formam Statati, and good, for this, 
contra formam Staturi15 net underitoed to be but as an action was given 
by the Statute, but that the value &c. and. note, that by the Statute the + 
Lord is at his election to retain the Land for the double value , or to de-- 
mand it by action, 18 Ed. 3. fol. 18.2, Aion wpon the Statnie 15 2 Ed 2. A- 
00n upon the Stature23. | | 

Forfeiture of marriage upon the Statute -of Merton, he dechkre@Þ nor,z - 
that the Defendant married himſelf within age, nor in what place &c.-yeo. 
«Il good :butwithourt-tender within age _ lyech-: nor, Hea.14-Ed.3. - 
Att ion upon the Statute,16.the Phaintifle. compelled ro- atledge viiat wer: 
man he tendred-28 Ed. 3. fol. 92. A ties Hp the Statute 18. 

Forfeiture of marriage by the Aitigne of R of whom the Arceſtor held: 
&c. and declaredupon the tender and refuſal within age, and the marriage! 


agreement not made-. and upon this matter recovered the double value toc” 
| the. 


Afions upon the Statnte.. 


the marriage of himſelf, for the generall allegation of (the agreement 
| not made) ſhalbe intended according to that which he ought to recover, 
ſcil. the double value , alſo the Plaintiffe declared that he was poſſeſſed 
of the body of the Defendant, whereby he needs not to alledge that he is 
| heir of him that is dead &+c. and alſo in.as much as he was poſſeſſed, he 
need not make any mention of the Grant of R.H1k 14 Ed.3. eAttion pes 
the Statute 17, | | | 

In forfeiture of marriage, it needs not ſuppoſe in the. Writ, that he is 
ſeiſed of the Ward hip of the Land, for this is a ſeverall action, 2 E. 
3. Action upon the Statute 2. 

See the Writ before, and' it ſhall be a good plea to the Writ, to ſay, 
that the Plaintiffe is now ſeiſed of theLand; fo that he may takethe value 
according to the Statute, but when the heir had the Land it ſelf for him 
who is the aſligne, a&:;on lyeth &c.Temp.E4.1.upon the Statmte 36. 

. Ina forfeiture of marriage it ſhall be a good plea to fay, that his an- 
ceſtor held of another by priority, 2 Ed 2. Attion upon the Starnte 23. 
7 Ed.2 Altion wpon the Statute 32, 
In a forfeiture of marriage where he demands the double value, he 
ought to declare upon tender and refiſall, but where he demands but the 
. ſingle value, he needs not tender 31 Aſs. Pla. 26. Attion upon the Sta- 
Tate 22» £ 
| ina action of a woman raviſhed cam boxis ec. againſt R. and a wo- |} 
man, the action is good, alrhough the woman were dead, or divorced at 
the time of rhe ation brought, and ſo not his wite, 43 Ed 3. fol 23. A- 
hon upon the Statute 12.44 A/.pta.tz. agree, for it is not to recover 
the wife, but damages in this action. | 

The King ſueth a Writ, which ſhewerh (as it is ordained by the Sta- 
tute) that if any man be put upon an enqueſt, and take of the one part 
crthe other &-c. and the Writ ſheweth that yy. and R. did take, and the 

 -14210-"Writ was directed to the Juſtices of the Bench -+c. and the matter ap- | 
pearing of Record , it ſhall be as ſufficient for the King as an Indi&tment | 
rc. VEa.z fo!.zo Atition upon the Statute 21. 

T. brought a Writ againft A Sheriff of S. in theſe words, Rex coro- 
nat. &c. $i T.i>c. PoneN. Fc. often/ur. quare cum inter &c. ordinatum 
guod nullus Vic. ponat in inquiſit.&c. aliquos nec aliter, nec alio modo quam 
ordinatum eſt per Statutam, & ft & c. puniatur &c.Predift.Vic.qui in quada 
inguiſitiore inter R. petent, et pred. T.tenentems de Ianerio de D.homints mi- 
nns ſufſicient. nimis remotos, et magis ſuſpeflos contra &Cc.per quod idem T. 
Hanerinm preaiftum amiſit &c and theStatute 4HAvticuls ſuper Chart faith, 
that the Sheriff or Bailiff ſhall put upon the inqueſt, the neareſt, the mot 
ſufficient,and leaſt ſuſpeted, & declared that the Sheriff put upon the In- 
queſt five which were not ſufficient, becauſe they had not an 1 0. ſhillings 
in Land, and dwelling tar of, /ci/icer twenty miles, and ſuſpected, becauſe 
they had taken of {, to fpeak for him, and forced the other to ſpeak for 
RK. andthe Writ and the R2cord was viewed if they were onthe Inqueſt 


before 
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Aion upon the Statute. 

before they were put to anſwer, and did not recover damages, but 0n- 
ly for delay, not according to the value of the Land &c. 8 Ed.3.f0l.30. 
ation upon the Statute 20. | : | 

Contra formans Freſfſaments againſt a Prior, for that he did diftrain him 
ro do ſuit at his Court of T. the Defendant alledged this at the prayer of 
the Plaintiffe, Predeceſſour of the Defendant in allowance of ſuit dueto - 
che Court of the Prior of P, for his caſe &c. they were at iſſue upon the 
ſeiſin of the ſuit to the Court of P.rtime out of mind, &c. f 3 Ed.2.ation 
upon the Statute 24. | F 
Contra formans Fecfſamenti againſt B.and FE. his wife, declares that they 
diſtrained him to do ſuit at their Court of (. contrary to the form, &c. 
where he nor his anceſtors did uſe to do this ſuit &c. and it was good 
without ſhewing of the feoffment, they were art iſſue of the ſeilin ot the 
ſuit to the Court of C. time out of mind &c..3 M.Ed.3. Aion upon the 
Stature 25. 

The 5 and Commonalty of Z. breught an action of Treſpaſſe 
upon the Statute of Foreftallers againſt 7. declaring that he was a common 
foreſtaller &c. of beaſts and wares, and ſold themagain at double &Fe. 
and becauſe no certain fat was alledged, the plaint abated; CM. £4. 2. 
ation upon the Caſe 26. 

1. brought an action againſt C. for that he did abet and procure Alice 
to ſue againſt him an Appeal of the death of her husband, by which he 
was impriſoned and afterwards acquitted, and the Writ and Declaration 
adjudged good, without alledging that the Appellor is not ſufficient, yet 
an ation otherwiſe lieth not, and although that he had declared of Dama- 
ves of 1000 1,where the damages by award,for which action alone lyeth, 
were onely 1001, 4.3 £4,2. Adtion upon the Statute 28. 

A&tion brought againſt the Bayliffe of the Biſhop of #. for amercing 
him for a ſmalf Treſpaſſe contrary &c. and therefore wrongfully, that 
whereas this Plaintiff ſued Actions of Treſpaſſe againſt many in the 
Court, &c. at ſucha day, at which day he was eſſoyned by an eſſoyn a- 
Sainſt all, and challenged becauſe there were not ſeverall eſſoyns againft 
every one, and thereupon a non-ſuit was awarded, and he amerced a mark 
and diſtrained for it, notwithſtanding a Prohibiuon delivered to the 
Bailiffe in the. preſence. &e, ;and the delivery of the Prohibition nor 
traverſed, if the amerciament were offered by his Peers, Af. 10 Ed.2. a- 

tion upon the Statute 34. | 

Note, the Writ founded upon the Statute ſuppoſed that a man had di- 
ſtrained his Beaſts of his Plow, where he might have found others, &c. 1- 
eth not but only between Lord and Tenant, by Stowe and T hong. Juſtices, 
for it is not granted to him which cannot ſue a Replevin, and plead the 
ſame to Avowry, and out of his Fee is no plea here, becauſe the Aion 
confeſſeth the contrary, and the Action lieth before the deliverance made, 
or after, for the wrong, CM.18 E4. 2, ation upon the Statute 35. ſNews 
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Attion upon the Statnte. 

That it is provided, ec. that every free man ought to make an Attorney 
at the County, Hundred, Court Baron, &x. And that he brought the 
Kings Writ to the Court of the Prior of B. holden, 8c. and prayed him for 
to receive an Attotney for him, and he would not: And becauſe that the 
Mannor was ancient Demeſn, and the Plaintiff was a Tenant therof, and to 
beraxed | by the Prior &c+ ſono free-man, for he ſhall 
not have any Action, but Right Cloſe, or Honftravernnt, the opinion 


_ was that the Action did not lye, Temp. En. . Attorwey L0G. 
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IT, Bar in AtFion upon the Caſe, 


| J* an Action upon the Statute of Labourers againſt the Maſter, it is a 


good Bar to ſay,that a long time before &c. he retained him at D.in ſuch 
a County &c. H,3: H.6. fol. 31.aition upon the Statute.1. 
| Not guilty is no plea in an Action upon the Statute of Liveries, nor- in a 
Decies tantxm, but he muſt anſwer to the Writ , as, thathe did not give 
contrary to the form of the Statute &c. Af.8, H. 6. fol. 10. atftion upon the 
Statate 2. 
 Kisno Barin an Action or Information upon this Statute againſt him 
who took &c. to fay,he didnot uſe it: for yet he ſhall be puniſhed, by Ha/- 
feg,s H.7 fel. 17. 
_.. In a Writ De parco fratto, the Defendant ſaid, that the Plaintiff, nor 
his Anceſtors, nor thoſe whoſe Eſtate he hath, never had any Park there, 
nor had any Grant but ofthe King, &c. And it was held no ggod plea, 
without ſhewing ſpecial matter that it is incloſed, and juftihE; Bur he 
may plead not guilty, and-give this matter in evidence.. Newres faid, that 
1s to theaction, 4: 18. H:6. fol: 21.Pafton ſaid, that it was no Park 
at the Common Law, wherfore he ſhall not preſcribe in it. | 
 Upona Pure intrufit maritagio nox ſatisfatto, it ſhall be a good Bar, 
that the Plaintiff did not tender himia marriage, &c. And note, that no 
words do make a firfficient tender without ſhewing the party, H:40. £4: 3. 
fol:6.A&ion upon the Stature 9g. — | 
In a Valore maritegis, it ſhall be a good Bar againft the mean Lord, to 
fay, that he hath detained the Land after his full age, and levied the value: 
But it is no plea againſt the Grantee of the King without alledging this de- 
Tainer to be wholly after this, that the Land was ſued out of the bands of 
the King, for otherwiſe the King ſhall be anſwered for the profigs,of whar 
age ſoever the Heir be, ſo that it ſhall not be mtended that the Grantee 
had any to his own ufe , fer the other ſhall not have an averment that the 
Land was more wotth which the King had, Tr:43 E4.3.fol;20.eAtion;wp- 
on the Stat :36, I]. | | | 
__. Iva forfeiture of Marriage, they were at iſſue upon the tender of Mar- 
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Aion upon the Statute, 
riage within age, and it was found for the Plaintiff who prayed double de- 
mages : Bur Hi4 awarded but (ingle damages,'2uia damna non dantir per 
ftarutum, and alſo Fori:-fauttnre guoad damna in duplo non intelligitur but 
when the Heirs marry themſelves within age . andhereit was confeſſed 
that he was married at full age, P:16 Ea:3 ation upon the Statute 14 

In a forfeiture of — che Defendant ſaid, that the Anceſtor of the 
Plaintiff whoſe Heir he'is, did enfeoff 7. of the Land to hold by paying 
twelve pence for all ſervices, which /. did enfeoff his Grand-father betore 
the Statute to hold of him, - c. and he could not. compel! the Plaintiff ro 

' anſwer to the Deed of his Anceſtor to /. but if he were ſubject to the 
Diftreſle of the Anceſtor of the Defendanrt,he ought to have anſwered, *c. 

andifſue joyned uponthe Tenure, 18 Ed. 3. 18. altos npon the Srarmee 
16. | 

Upon the Statute of Mertos, the Defendant faid, that he married him- Is fo rfciturg 
ſelf at full age, withour thar, that the Plaintiff rendred him marriage with= of mamiage. 
in age, ifſue taken therupon, £t als contra, H:14 Ed.z. attion upon the 
Statute I6. D 

The Defendant faid, that he was born at D. and married himſelf at full 
age, iſſue offered, bur he durſt not demur without traverſing the tender 
within age, and the Venue awarded where the tenGer was alligned, H/: 14 
Ea: 3.attion npen the Statuta 17. : 

In a forfeiture of Marriage alledged the tender certain, Vt oporter, the 
Defendant ſaid, that he was of full age at che time of the tender; eL15s com- 
tra, P:28 Ed:; fol.g2.attion wpon the Statute 18. 

Not ſeiſed of the Land, &c. is no plea ; Alſo it is no plea to ſay, that the 
Plaintiff was ſeifed of the Land, and that he might retain it according to 
the Statute, for he had his choice, ec. Bur it was a good plea to ſay, that 
his Father held of another by priority, notwithſtanding the ſetſure, &c. 
T.2 Ed.2.A&ttion upon the Statnte 23. Of Priority,7 Ed,2. ation wpox the 
Statute 33.agreeth. ; 

No plea to ſay, that the Plaintiff retained, &c. for the reaſon aforeſaid : 
And alſo it might be that he was Heir to the Meſn who had no Land,18Ed. 
3-fol.1Y. aFFion upon the Statute ; ©. 

The Defendant faid, that he had certain Lands of one D. in Knights 
Service, and that he claimed the Wardſhip, and had the Wardſhip of our 
body, and granted the Marriage to one #. who married us to his Siſter, 
&c.AnUforaſmuch as that the Plaintiff might bave recovered againſt him, 
who deforced him ot his Ward, Judgment, e&s. and no plea, becauſe he 
anſwered not to the Tenure, nor the tender of the Plaintiff, wherfore he 
did plead as afore, ſo that the Plaintiff was never ſeiſed of the body, nor 

_ ofthe Cuſtody. Ifſue taken, Ali; « contra, H. 3. Ea. 2. ation upon the Sta- 
tute 27, | | | 

Note, that the Lord who recovers all in Damages in' this Action ſhall 
not have execution of the Land oy was in his Wardſhip, for the Sta- 
| 2 rite 


'% 


Athion upon the Statute. 


tate faith, Teneat terrum gunoſque,which is to be underftood by way of | 
retainer, .and not when he brings his Action, P: 33 Ed. 3. attion wpoy the 


Statute 31. DD _ 

In a Writ of Raviſhment ofa mans Wife, and his Goods againſt two, 
it is no plea to ſay, that there was a Divorce made, &c. nor that the wo- 
man is dead, nor that one of the Defendants is a woman, 43 Ed. 3. fol. 23. 
action upon the Statute 1 2. See concerning this 44. Bookof Aſſiſe, Þ.13. 
attion npou the Statute 22.agreeth. | 

The Defendant faith, that this X. who he ſuppoſed to be his Wife, at 
the time of the marriage, was but ſeven years of age, ſo that ſhe could not 
aſſent, and ſaid, that ſhe never aſſented afterwards, fo that ſhe was never 
his Wife ;. and by the opinion it ſeemed to be a good plea, for before the 
aſſent at age it is no marriage to any intent, for no divorce ſhall be, and 
although there needs no new marriage yet it is meet to have words of aſ- 
ſent, and thoſe of Matrimony, as, / rake you to my Husband, &c. Yet Ing. 


 ſeemeth, that he ſhall anſwer to the wrong , ſuppoſed if himſelf hath no 


right, M.47 Ed. 3. ation upon the Statmte 37. 
Ing. faid there alſo, if the Lord marry an Heir female within age, and 
ſhe conſent not at the age of twelve years, the Lord ſhall not marry her a- 
ain. | 
A. ſued a Bill before the Juſtices of Aſſiſes, ſhewing that he following 
his buſineſſe before the faid Juſtices, and that one R. aſſaulted him before 
the Caſtell in their preſence, and with force and armes took his Wife from 
him, and led her away with his Goods; and the Defendant pleaded not 
guilty to all, and'was found guilty by the Inqueſt, and was taken preſently: 


nd note, that the woman was of the aſſent with F. and would not have ' 


an Aſliſe proſecuted againſt him by her Husband, and her, &c. yet the 


- Plaintiff recovered Alliſe_ 39. Afife P.1. 


A man was outlawed art the ſuit of the party in this Action, he was alſo 
indicted for the ſame matter, ard outlawed at the Kings Suit, and after- 
wards came into the Chancery with the party, who acknowledged an a- 
Sreement made with him, wherupon he had a Charter of Pardon, reciting 
all che matter : And this was alledged in the Kings Bench againſt the par- 
ty, andagainſt the King, but the acceſſory who was indicted at the Suit of 
the King (this notwithſtanding) was put to anſwer,q2 Aſ.P.16. Ch:15. 

Contra for mam Feeffamenti againſt a Prior who diftrained him to do ſuit 
at his Court of C. the Prior ſaid, that the Plaintiff held of him by doing 
Suit at his Court of P. andat the deſire of the Plaintiff for his caſe he did 
exchange this Suit to the Court of C in allowance, &c. the Plaintiff 'tra- 
verſed the Seifin of the Suit at the Court of P. which was the Ifſue, A. 3 
Ed 2. action on the Statute 24. vide the other Suit ſtood at the election of 
the Prior, whether he took rent for the Suit upon compoſition, &c. | 

A Writ, for that he diſtrained him to do Suit at the Court of D. againſt 
B.and E. they ſay, that he holdeth of them as of the Dower of G. and the 

Inheritance 
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Action upon the Statute. 
Inheritance of C. by Suit at the ſaid Court, of. which the Anceſtor of £#: 
was ſeiſed before the limitation; and hereupon at iſſue, 44.3 £d.2.a&tion 
upon the Statute 25. and had aid of C.vide F itz.Nat. Br fol.163. 
n, that the Plaintiff gave him no Protubition, but 


- is no plea in this Atio | . 
It is no Pp that the Amerciament was offered by his Peers, 


it is a good excuſe to ſay, | by | 
oo _ he only did Pho ora but as Bailiff, &c. 4.10 Ed. 2.ation on the 


Statute 34-vide Fitz.N At. Br. fol.75. 


—_— 


HE. where Statutes made in England ſhall bind them in Ire- 
land. : 


Ote by Huſſey, that Statutes made here ſhall bind thoſe, of Jre- 
land, which was not much gainfayd by the other Juſtices, though 
ſome of them were of a contrary opinion the other Term, M. 1 H.7.fel. 3. 


ation on the Statute 6, | 


——— "I 


—— — 
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IV. Upon the Statute of Wincheſter «gainſt thens of a Town, 
pon Hue and Cry x01 purſued. 


Ote by Kniver, $i he who was robbed, where Hue and Cry was levi- 
Ne and not purſued, fueth thoſe of the Town (as well he may) for his 
damages,6 recovereth, he ſhall not have a Capias ad ſatisfaciendumagainſt 
them, becauſe no wrong is ſuppoſed to be in them, but = are charged 


by a {pcciall Law, H.42 Ed.3.fel.11.E xecntion 34. He may 
Ec. | 


avean Elegie 


mm 


V. Where an Aion leth which giveth Rationabilem partem 
bonorum. 


age by . and A. his Wife, againft the Executors of the Predeceſ- 
ior of A. Plaintiff, declare, that according to the of the County of _ 
North. that the Children unadvanced ought to have their reaſonable part 
of the Goods of their deceaſed Father , that they detain the reaſonable 
part of 4 &c. The Executors ſay, that ſhe was married in the life time of 
ker Father, and by her Father, and demanded Judgment, &c. and after- 
vards aver that. this marriage was a convenient advancement, &c. the 
Faintiff who is the Husband had no Land, nor yet hath, but after they 
were at iſſue, whether ſhe were married by her Father, 3 Ed.3. 1tin, North. 


Levt 156. 
ME 


46 


tedperh the Cu 


 Mffion upon the Statute. _ 
Ini detinne by A. again the Executors of his father, the Writ af- 
fan of the Realm,' that the wife ought to have the third 
parr, thecchildren the third part, and the reſt the Executors, and he de- 
mands the third part as onely child &Fc. Fhe Action is not maintenable by 
Law, by Zerr. and Hezle;, and Berr, ſaid, the great Charter is to be vr- 
deritood ike Srvger goods of Infants which were'in the-keeping of 
their father &c. P17 Ed.2.detixue 58. but it lyeth onely upon a particular 
Cuſtome of one County &c. | 
"Such a Writ was maintained upon the Cuſtome of a Countrey, A. 
34. Ed.1. Detinue 60, and AMalw. ſaid, that he hag ſeen ſuch an Action 
rounded upon the Statute of Aſagna (harra, and it was held no plea to 
og that the Plaintiff had a ſiſter not named, for if ſhe will not ſue, ſeve- 
rance—lieth not here, by Heigham, but fee H.13 Hew.q. Severance 30. 
where two ſoed an Action of 'detinne, as heirs for the goods by the Cu- 
ſtome of GaveEkind, and the one made default, he was ſevered, becauſe 
they might ſue ſeverally, videall agreeing and the writ and the Declaration, 
Tr.1 Ed.2.Detinue 56. the Defendant alledged Land demifed unto him by 
his father , he ſaid, this was for debt, not for advancement, and de- 
murred. 

In detinue declared, that the Cuſtome of Suſſex is, that the heir ſhall 
have his reaſonable part of the goods of his father, who died inteſtate, 
and alledgeth chat they are come to the poſſeſſion of the Defendant, and 
the opinion of Thorp was againk him, becauſe; he demanded no cercaigty 
and perhaps-che Defendant 1s Adminiſtrator, and ſhall, be charged with aff 
ro the Ordinary. U fer, this Cuſtome bath beenallowed at all times be- 
fore the Ordinary, er 5« Fire P.39 Ed+3. fol 9 Detinue 38. 

The Heir ſhalf maintain ſuch an AQtion agamſt the wife of bis father by 
the Cuſtome of Srrey, which giveth him in every Mannor or houſe of 
his father, the principalls in every place, as the beſt bed, Table,Por, Plow 
&c. The Wife pleaded in Barre by the Cuſtome, becauſe that ſhe had a 
joint eſtate with the husband, H.zo Ea.z.fol.2.Detinne 51. 

A woman brought an ' Action of Detinue againſt the Executors 
of her husband, and declared npon the Cuſtome of the Land, that if he 
have no iſſue or iſſue, if rhey be all advanced, that ſhe ought to have the 
moni. he had poodsto the value of 1000 | debt, and died withour 1- 
ſue between them, ſo the Moyety. belonged to her, and the Declaration 
was good without alledgingthat he had no iſſue, and if he have, the Exe- 
cutors __ todeclare it, and this was tothe Action for part, and after 
they pleaded to the JuriſdiRtion of the Court, becauſe the matter is ſpirt- 
tuall, and they have not yet performed the deviſes in the Will &c. dd. 
30 Ed.;.f0l.25.'"etinne 52. | | 

Vide fuch a Declaration, H.17 Ed. 3. fol. 9. Reſponder 15. and where 
one Executor ſhall anſwer without the other by the Statute, P.3 1. Ed. 3. 
Reſponder 6,agreeth, and 24.28 H.G fol 4. Reſponder 47. agreeth 7 Ed. 4: 


| fol.29. andthe wife had Judgement againſt all the goods of the deceaſed, 


and 


"ap 


and ſhe deelared upon the Cuſtome of the County to maintain her 


Action. - 
See Fitzh fol, 122% et Glanvile 156.7 .cap.6. 


—— ——l 
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V 1. AGion upon the Statute for regrating in Markets. 

N an Action: uponthe Caſe, declares that be/hath Fair and Market, 
Lond how the Defendant bought certain- beaſts, and fold them again in 
the ſame Market without payinÞ Toll : That another Ation was depen- 
in the Common Bench for rhe "Tecipaſſe is no Plea, P.7 H.4.fol. 
| 44. Attion npon the Caſe 2G, Ni 
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VI 1. Adfion upon the Stainte againſt publiſhing of News 


1R Thomas Seton Juſtice brought an Aion againft one Z»cy, who 

alled him, Traytor, Thief, and Robber, in the preſence of &c. the 
Defendant pleaded not guilty. Andnote, that falſe reports &c.whereby 
diſcord or ſcandall may ariſe between the King and his people, or the 
preat men of his Kingdome, an Action. lies, and the Defendant was found 
Suilty and impriſoned, and the Juftices adviſed how to increaſe the dam- 
ages, 30 Aſſiſ.P.19. Attienof the Caſe 41. and he ſhall be impriſoned 
untill be- have found in Court him by whom the words were ſpoken, 
vide the Stature, and the Juſtices and other men fpecially named, 2 K5, 2. 
cap 5.Werit 1.cap.3 3.vide a Ra. cap. 4.12 R.2, rwp; 11,ovd 1, and 2.P. 
and Micap.3. | 
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V II. Adion #jor the Statute, that the. Sheriff would. ndi fet 
his ſeal to a Bill, Tn: | 
Man deliversa Writ to the Sheriff by Bill, and becauſe he refuſeth 
to ſeal it, others do ſeal it, and :according ro the Statute, and now 
the Sheriff returns :@rde, and the party prayed. to haveia Writ to the Ju- 
ow of Afliſe and had wa all:the. crycumftances m_ found _ him 
y the Jury upon an inqueſt of office, and dammage 'of fou flings,. 
and md heve had double damages, 'but becauſe none of che Natures ts 
giveit, heis to have the damages given by-the. Jury, and all this with- 
out putting the Sheriff to his anſwer, 29 Afs.P.58 Aſ+.39 5. Welhes.'n. 
cs). 39. 2 £4 3p Ser UG 10 2 


IX, 


4% —_.  MikibnipontheStatute, 


I X. ATion upon the Staitute that no man ſhall frip away Wepl 
but ſuch as ſtall find ſurcties to bring in Bullion, | 


| A N Information in the Exchequer, that ſuch a Merchant hath ſhipped 
Wools without finding ſurety to import Bullion for every ſack ac- 
cording to the Statute, and a Writ was awarded to the Cuſtomer of the 


Town, and. gays bim ;day {#6 pxxs to bring forth his-ſureties, and the 


\urety of thy | hant, at which day, he made an eſpeciall return'tobe 
diſcharged by the. generall words of the Statute, 36 Ed. 3.c4p.11:Woels 
913: and4 5 Ed-3.cep.q. which grants that no Impoſition ſhall be de- 
manded of the Commons, nor of any ſack of Wool, but the ancient Cu- 
Rome of half a Mark, and that no impoſition nor charge ſhal] be put upon 
Wools without the Parliament, and the opinion of the Juſtices was that b 
them the firſt Statute of 14. Ed. 3.cap.21. Cuſtome 1.2. was not repealed, 
yet the Statute of 11 Ri.2, c4p.2. was alſo put, 4 Ed 4.fel.3. Barre 309. 
I4 Ed. cap. 4. | 


—_—_— —_— —_ 
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' X. ASion upon the Statute, that a man ſhall not diſtrain in one 
| Connty, 4nd drive into another, and upon that, that be ſhall not 
diſtrein in the high ſireet, nor out of his ows fee, 


* A - Writ upon the Statute for taking of his beaſts at S. in the County 
At: Derby, and driven to T. in the County of Nort. the Defendant 
alledgeth how he. holdeth- this-Land in S. of him by ſuit at his Court of 
N. inthe County of York, and that he did drive them by T. being in 
his next way towards XN. and there detained them untill agreement was 
made with him, and it was held a good plea, P.14 Ed.3.Bar.275. & v5- 
de. 22 Ed.gq. jel.11. agreeth,and that the Lord may lawfully drive the beaſts 
to the Mannor, by reaſon whereof he hoſds of him in ancther County, for | 
the Tenant may have notice of the driving, and this was the miſchief ar 
the Common Law, and 44.1 HG. fel. 3. agreed per Cnriam, but -H.3o 
E4a.3;fol. 5. the contrary was adjudged, and that the Plaintiff recovered 
damages, .taxed by the Court againft the Lord who made the like juftifica- 
Lion-of the Mannor out of which &c.in another County, and as to the 
Caſe: of 14 Ed. 3. it wasanſweted, that there the Queen was Lord, who 
is a perſon exempt &c. andthe Plaintiff recovered, fed malts dixerunt 
quod male, for the Statute ſpeaks onely that the Lord ſtall be amerced 
 &c,. Diſtreſſe. 16... | | 


In a Writ upon the Statute, f or that he took his beaſts out of his fee, 
here he was no officer of the King:the Defendant ſaid, how that a yither- 
_2#8Wwas to himdireRted, by which &c. and pleads this to the Writ, bur 
: | the 


15; $. [ F þ $ "wo 


the Court charged it not, but to plead upon the cauſe of the taking &c. 


Al1g Ed. 3.84r.281. | 

Inanaction upon the Statute for taking beaſts in the high way for z d+- 
 ſtreſſe, and the Writ was at the beginning, ay de communi conſilio. 0 gra 
Apglie, and this is at the Commoi [aw,: ſo contradict! bux ith, chat 


- 


4.9 


the Statute made rhe Law and Cuſfome, -by which it.is IT it is - 


not needfull to ſer down the price, becauſe the Writ alledge in 
co be for a diſtreſſe, and not hat he claims a property, neither 1s it need. 
iullin the Writ ad grave damanm. contra pacem & cs Me, 19 Eds 
Writ $42, Eon Y 

Vide 6 £4.3 fol.23. The Iſſuewas iacthe likeaGion, if ther taking were 
in the Kings high way, vide to what wayes the Statute reacheth.'. 


. 
” 
- 


The Tenant may ng reſcew from his Lord, which he diſtrain- - 


cd ja the high ſtreet; or 
| foba3owjr ib oy o SE 


#4 


1! not haveaction upon the Staxute, 17 Edy3.. 


' = : —_— 3535 $ {gn 3 - 0-7 5 11 = 80 = p W 
Bur it ſeems he ſhall not have an advantage of the Statute in/a Replevin; 


becauſe he may have anaGionypon the Stature, q H.6, fol.2, 
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He 
Ti prefato A, bargam. preattt. A,ſciens illam eſſe corruptam, &- non b, 


I.: Aion. upon the' Statute, that 4 man ſhall not ſell corrupt 
bal. dat LM TOO Ek 2 2507: <1: 1601 


e Aion ſuppoſerb, how that the Plaintiff quandew bwtam Fumney 


Y 
? 
1 


2 54 


bilem z WAY! Na40as eſſe habilem &- nou Forrwptam, pro quagen prcunie 7 


ſumma, and babilem was excepted againſt, becauſe it 1s wi 


away ; alſo it is not needfull to alledge the certainty of the bags ak 


Writ, but in the Dechration, and /ariin and Babingtos ſaid, that the 
Warrant is to no puxpoſe, becauſe an ation lyeth without that upan the 
Starute, and lyeth upon the ſelling of the ſervant of the Defendant by 
ki; Commandement, otherwiſe he may: traverſe the fale,. 9 H:6.fel.yz. 
_ pen the Caſt 5. A. 4 Ea.si cope 11.4, 23 Ed. capb. Arp 
Ri,2.98, | | 


——— 
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XII, Ationwpon the Statute, that a wan ſhdl not pay « Fine 
pro pulchre placitando. | | 
A brought by the men of , againſt the Pior of C. for 


that he diftrained them to make a Fine pro pulchre placitanda contrary: | 
tv te Statute, Ano 13 Ed. 1, Srrardine 5 Ort, 04p.11,2 Ed. 3. 


FAp8, 
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* I I 1. a upon hes Statute of Pe prom; 


a"Lord of parcel! of the Town, &+ 
raps Te eonen. 1s that” 
| we om ont Clhall "nv 
owns 29: 3 Be Coe «1a Mertorr 
C4p.6. 
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- al Vi. an hereprrthe Elakitethatſho ſhall deliver «Copy. of 
q Libell;: 


__ Debateof an Adiainiftiarion irbeing ſeverally granted by two: 
s, the one. private upon ſuggeſtion, that the goods werein' 
Fug oeetſes, be other ſuedaProhitfrion ui the-Satire to/deliver 
him the Copy of the Libbif andfirceafdin the mican' time outiof the- 
Chancery, and for not deliver ring hereof, nor ſtaying the * phonon 
he ſued an Attachment upon the Prohibition, rehearſing the Statute a- 
ainſt.the't of. the Court, and did: ſurmiſe, in the: an 
that he was in danger to be excommunicated, and by adviſe ofthe. fſtices 
he ſhall have a ſpeciall Prohibition of the Court upon the Statute, to ſur- 
ceaſe the, ſuit untill he hath a Copy, becauſe he hath an Aftion here de- 
. becauſe he hid nordefivered ir before: So S-nots/Protibirion: of 
cheEommon Bench, having Action depending thereforrheſamecauſeo# 
| ne'pgto kinrfor rhe famematrer, If. 4\EM. Ra 37% 46. we 
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X Ve. Daduretieuinamfiite be forathe. aint and Stemwd 
{of MobRings boayje, gre ern gener tmpral 


Ote by the Juſtices it was a that a man = Gals not Hhevean As 
Rion before the Marſhall or Steward of the _ houſe for Treſ- 


paſſe, or is 29 any Contra made within the verge, but where the one 
Or che oth party us of the Kings houthgld,. and if he do-otherwiſe, the 
other ſhalſhave an ation upon the Statute ' Ftiewls HAY chartas Cap. 3. 
10 Hes.6. fol.13. Attion upon the Statute'3, andall that he hath:done 0- 
therwiſe ſhall de null by the Statute. 

Aon againſt 3! and declares! thati where none-ſhall'befued ih the 
MaxrthzllCourt;: where: one moos is:novef-the honſhold! that che THe- 
fendarwhid therevexed him/her Difendand pleadedchar there is:no 
ſuch Record, the Plaintiff durſt not degur , but aid, there is ſuch a 

FP Record. 


iſſue hemp rH Befal-3 Qs Barr, .and-ypon tuch 
Ravenh, Writ ſhall be ſent to the Marſhall and Steward, to pls 


it was, -+0-H.6 fol-t3 1; 5fopged 18... 
Aion upon the Gate: {upqn: the ;Srapue, concerning a fig before the 


e how 


rt Je > 4 
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XVI. conftrations for -R Statuteri gencrbl, 


Ne: Ote by all the Juſtices early, if a; Statute be made of agcie1 tiene, 
and never pur in on, ys it1s a good Statute, and of effe& to be 


10n, .11 H af. . Bar. 186, and therewith a- 


ut 11,eXecution upan'oc 
: Wools ſhipped, and Bullion ime | 


greeth 4 Ed 4 fol.3-upon the Statute 0 


W4 thata.Charrer of legirimationmade toxan alien botn by Hew.6 is 
not avo ry pvc Aet. " Eilumen, by dns ags of the id Fee 
were.r erall wo as it was adjudged in Bagots Cale,s 

| 4.fol. Ber oily EL 3: concerning generall words of Sta- 
Lutes. 

The Chancellour ſaid, .thata Merchant ſtranger ſhall nqt be bound, 
,our "tatuees which.are intredultive nowe te ut otherwiſe it ts,of thoſe 
which are declarative nutigane legis, "_ _ ſay, .they ſhall not be 
bound but onely hy theſe od which are concerning forfeiture of 
merchandiſes,. tobe thoſe ſhall bindas well akens, as Denizens, A. 13 Ed. 

 4.fol.g. Demizen. 3. 

The King grants to the Prior of Edingron, and his fellow Friars, and 
their Succeſſours, That when an are vu Tallage, Tenth, or fifteenth ſhall 
be granted, that they, their Goods Charrels , Lands and Tenements 
ſhall be quitted and difcharged, and after the Clergy by Parliament grant 
a Tenth to the King, and the Collectors pray to he diſcharged for the 
Prior ec.and notwithſtanding thar the thing was not actually in the King, 
at the time &c, and he himſelf party to this. grant, who was one of the 
Clergy, yet the opinion-was exlgorhedptigll rant made” before -Mtiq - 
not -be avoyded by the generall, /words of the Starute, which'gives 
Tenth of. allthe Clergy ; as thoſe of Zoxdox ſhall have u Writ of Right = 
Zecover. Lands im tail, notahflanding | the Stature 'of 47. which gives a 
Formedon, for ſychapetic geteraltthingiball not exclude any ſpecial; per For- 
reſcue, ;but the Scatute:ſhaxttbind a. the' Common Law, 

at 


at the time, and'ſhall not exclude eſpeciallPriviledges, AY. 19 H.6 fo/.62. 
Grayxt IO. | | | + | 

The Kings grant to the Prior of Lewes, that he ſhall be diſcharged from 
the Collection of the Tenths arid Fifteenths during his lite, afterwards 
the Cletpy by Parliament Grantto the King a Tenth, Proviſo quod nall« | 
pirſoua Etch ſraftica be diſcharged: with the ColleRion, & the Biſhop writes 
to the Prior for the Colle&tion & c:who Tends the _ ; 
the opinion of Ferteſexe was, that he ſhall not be diſcharged, for by this # 
means every one which onght to colle& ſhall be diſcharged, and the Bi- | 
ſhop charged to colle&, which he ought not : hodve contra, M10 H.6. fol. 
12.Grant TI.& vide-Tri26 H,6.fol. - it was admitted a good grant, 

The King in Parliament grants to F. and his heirs the Hundred of B. 


Letters Patents,and % 


and afterwards by generall words all Hundreds were annexed to the Coun- 


ties by the Statute, yet ſuch a generall a& ſhall not take away the inhe- # 
ritance granted before, CM. 18 Ed. 3. Petition 1. See the Statute by ex- # 
preſſe words. repeals grants of the King of Hundreds for life or otherwiſe, | 
and after,” but the Sheriff had. allowance &-c. of the form &#c.2 Eq 3. 


Cap.1 3:Sheriff 7.” 
Hugh DeZþencer. was baniſhed inthe time of E4.2. by Parliament, and 
after this baniſhment was repealed, and afterwards. he made a Feoffment 
to.one A. and after in the time of Ed. 3. this repeal was aniented by the 
Parliament, and adjudged that the baniſhment ſhould Rtandin force, and 
all his Lands ſeiſed; and the Land alſo of A. and the opinion was, that 
this later Statute ſhould have reference to make void all as after the firſt 
SHaniſhmenr, and norte, that this laſt Statute was made afterthe death of 
Hugh, yet all good as anattainder of a man after his death by Preſent- | 
ment, per Scor 1s paod, Trin. 15 Ed.z.Petition 2. | | + 
_ Redifſeiſinlyerh nor bur upon a Plea which commenceth by Writ, and # 
before the Juſtices, and not npor: freſh force in a Town ec. alſo'itto i 
be per primos Jnratores, & alios Merton cap.3.M. 14 Ea.2. Rediſſ.g.and by 
the Statute of /.2.cap. 26. Rediſſeiſin is given upon recovery by default, | 
 Reaic. vel alio modo ſine recognit. aſs. vel [uras. ps | 


- - 4 of 
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X V II. Where the Satute ſhall not extend to all, that is within 
tbeexpreſſe Fetter thereof. | | 


| 6 Jon Statate: of ;z#. gives Counter-plea to arouch generally, to ſay 
, that the vouchee nor none of his Anceſtors had not e&&c.and.faith not” 
his Anceſtors whoſe heir he is &c.yet if the younger Son be: vouched a; 
heir, where his father was ſeiſed, the Counter-plea ſhall be good, if him. 
elf had not-been ſeiſed,, becauſe not heir,. &c. P:12:E4.3). Connter-plea d, 
 Hencher 71. Shatd ſaid: there. that the younger ſon had not an anceſtor 
| | with; 


| within the entendment of the Stature &c. and he may give the ſpeciall 
matter in evidence, vide 10, Ed.3. fe,.30.agreeing in all, 


Action upon the Caſe. 


I. Where an Ation of the Caſe lyeth againſt a Sheriff, his Officer or 
Baibff, againſt an Attorney, Eſcheator, or other ( ws who 


", doth embezil, forge &c. 
4 | | Vide F.!. by. 
| Une holds, that upon a' recovery in Precipe againſt me by the Defen- m—_ i ; et 
dant, where I was not ſummoned, and the ſummoners, viewers and ſeems to be thas 
pernors are dead, I ſhall have an Action of the Caſe againſt the She- if 156 /amme- 
riffe. Z»ere 1 H.6.fol.1. Aftion upon the Caſe r. the book at large: ſeems "799995 and 
otherwiſe, but 6 H. 4.fol.3. agreeth, vide 26 Book: of aſſiſe, P,48, infra _— _—_ _ 
F4p.7-_ ; : ſee b. 6 
In Treſpaſſe the Sheriff returns a Non ef iuventus,whereby an alias ca- by Pere > 
pias is ſued, the Defendant comes, and faith that he is ſufficient, and may '* aſs. 10, vide- 
be ſummoned, and prayes a writ againſt the Sheriffe to anſwer the King 35 5.6. 46, 
and him for the falſity, - P, 31 Ed.3 Proceſs. 55. - | /. romaces 
An Action of the Caſe againſt the Sheriff, who returned 5. exaiZus. two of the ſums- 
where __ 4 — wer gs 9: H.6,fol.60, and 81. | * mMoners were 
Againſt the Sheriffes deputy, and the Attorney joyntly for embezellins £444 © 9 of 
a record &c. and a Writ of deceipt lyeth, and _ —_ the ens the SOS 
forthe imbezeling ofhis Deputy, H. x 9 Hen.6.fol 35.and a bill againſt the 1-128 the 
Cuſtos brevinms for embezeling a Writ delivered unto him 2. 7 H.q. Sheff, for it: 
fel.6. , might be that 


If an Attorney or any other: ſue in my name, without” my wi "Anas Laramert 
. , : 5: ' my will I ſhal. : FY 
_ _ Action 7 H.6. fol 43-eAtt0n npon the Caſe 3 Debt. vide F itz.N; * dong tg 
0s os CPs 
Note, this difference was agreed T.15. Car.in Tharftons Caſe, where | "op-oif OM 
5 p TS . ere he 2020 El 
that hath cauſe of Aion ſueth a man, and An 1 him by _ Dyer 361.1f an: 
of which his Creditors come upon him, and he loſe his Credit : thus no m_—_ - rs 
Action upon the Caſe will-lye againſt the party who brings the Aion: hows | preg 
but where one commenceth a ſuit againſt another in the name of a vower. rant appear and 
and without his privity ; this is Maintenance anda licentious at. and ©9f*/5 an altis- 
an _ upon the'Caſe will lye againkt him for ſo doing. 7 | or plead 
ill againſt the*$heriffe in the Exchequer-for quaſhing an efſoyn grucy 
Pg ; - Q ſtruc Ty 
of. the Plaintiff in a Replevin, without the. aſſent of the Se , rag 1. p ng * 


with. 


with their conſent &c. falſe Judgement hath lyen-26.Book of A/oſe;Þ lac4s. 
Bill 12, Dog | ks. al 
Where ſummons were returned'in a Formedon, where it was not 26 Book | 
of Aſsiſe, pla. 48 Bill 12. and this ſeems —_ in the Exchequer upon | 
his accompt, although+char che party mighc: have hisgtionof xdeceiprt, | 
Dxere, gs at Exigent, if the party render himſelf and finds ſureties, and | 
hath-a ſwpsrſedeasr, and yet the-Sherff willoutlay-him, theſhallhavean | 
ation of deceipt, or an Action againſt the Sheriffin the Exchequer up- | 
on his accomprt, M761 0d fire Ie + © pr rett f 1 - 
Vid.1a b.7.to, Action againſt the Eſcheatof for returning. af office contrary to that 
22 E,4 Ran which was found before him by twelve men, and ſhewed the office and the 
Me Sheriff return certain, and it lyeth becauſe here he is not . Judge of Record, bur 
ſuffer a priſoner Officer of Record, H.g. Hex.6.fol.60. Aftion wpon the Caſe 6. lo if he re- 
to go at Liberty, urn an Office where none was found, 21 Ed. 4.f0l.27.64 nota, this is Law, 
before the Debt whether the office be found virtate brevis or virtate officii, g H.6.&c. 
be ſatisfied ,, Petition in Parliament, ſuppoſing a falſe Statute Staple, forged by the 
Eee he yet Defendant, and.this was ſent into the, Bendhindoxſaddby yibieeo _ 
the party may the Majorand Clexk of the Staple, and-the party, andiattbough therggis 
bave debt a- now no'Mayor, . yet if there were at the time &c. he:ſball be examina, 
4p bias, if and his examination ſtand of force, 17: Ed.3ftl'49-avdita guerela 22: 
"pleaſe. Vige Fatzh. j#{.95.B- thatdeceipt lyesb for forging a Statute Staple. 
| If an Executor be made a Defendant, and he which was not the Exg+ 
cutor confeſſe the Action. as Executor, this ARtianlyethagaint him,o:£d. 
4-fol,13.deceipt 21, _ | | 


_—_ 
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IT. where this Adiar heth ſor diilurhing a man to jue in.ths 
Kings Coprt, or iz. any other. Conri, or for procuring ſit i#4he 
Kings Court or any other,or for not holding a:Court. 


Ction of the Caſe, that where he cometh -by return of a Writ de- 
k pending againſt him in the Bench, the Defendant had arreftedHhim 
&c, was abated for another defeRt in the Declaration, 7 H-6:fol,45. A- 
Fion upon the { aſe 4.&c. - | T 
An Action againſt an Abbot who fued him for Tyrthes in the Court 
Chriſtian, where he had Lands -given himby his Anceſtor in recompence 
&c. before the memory &-c. 1.8 Fad_4.fol.13 .P rohubition g. ' © © 
He which had releaſed with warranty in certain Land, procured by col- 
tafion one who had right to fue for the Land, this Acton lyerh, and in 
warrantia Charte the procurement was found, the Defendant here yas 
- outed and traverſed ir, 34 E4.3. fol.20. deceipe 28. 1 os 
The Demandant in a Writ: of Right in ancient Demefne ſhalhave Acti- 
on &c. if theLord will not hold a Coyrt for malice Af. 11: £9.23. ft 
RS | +" 88 Woe 


* 4 thee 
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ned 46; andtf aWritremovedbur'of the ancient Demeſhe, if the Bai- 
liff yet proceedand pive Judgement ag#inſtHim;,ir ſeems this Attion lyeth, 
bur. thereaC wasupon his deparerire in defpite of the Court, 14 Ed.3 e-t- 
Hion'@c:39-- 


P 


_ = 
—— 
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I * AfTion upon the Caſe for falſat) in-bargaining, ach where” 


Warranty of athing' joid-i: muteriall.,. 


Ction for this, nod vendidir vinnm eorrupriam, & pro quadam pecu- 
nie ſumma; boanns"'' habitem W/arrantizabat,” Martin" and” Babing- ,,1 . ». , Dy. 
row ſaid, the Warranty is to no purpoſe, becauſe the Statute” is, that no ,, 1011 a "6A 
man ſhall ſell corrupt victuall e&#e. and Aferrisfaid, thar the Attion lyeth gain of was. 
againſt himwho commands his-ſervant to {elf corruprvictuall, and ſhall 
not traverſe the'ſelling of ir by himſelf, burwherehedidnot command &c. 
9 Hi6.fol $3 Aftron8c.5:7:Hiq.15. ſo de panwoynxece; dritik and meat cor- 
rupt ibidems; , but Fuezh-f0b.94iotherwiſe; and faid; that' where there is no 
wazranty that he ſhath make this ſences Judges in thECaſe of wine, as well 
aswhere hehath bought a-hotrſe; which: hark hb | ppm malady,fo/. 94. 
And Brzawhaid; iff amaniſellmerwenty flicepi to Kill; if they be cor- 
rupt, I ſhall not have an Action of deceit,if he did not warrant them &c. 
but if 1 ſelt dead murton which is corrupt, the Action lyeth without war- x;,, g 41,98; - 
ranty, and this by the Statute that no man ſhall ſel} corrupr viQtuall, per 4. acc,5.4.7.41* 
Nele 11 Ed. 4.6. deceipt 23: ſo of corrupt Wine, 7 Hy. fol.1g. Attion acc. 
upon the Caſe 27: | 
If a man ſell me cloaths, and warrant every one to be of ſuch a lengt 
where? theyare:not; it hart beer fad! thar' Aﬀtion lyeth: becauſe t 
og cannot be judged /by'ferſts!- without collaterfll means, but other- 
wile it! is:of. the colour: c&e.+ the 'watranty'is' void, if the buyer had 
his eyes; . by Faifaw: and Chork fat, it a ſttanger warrant-a thing. 
ſold bye, 1t is void; ſo' of the fervanr' who ſells fot his Maſter,for the | 
warranty: thalt-be 'parcell-of the Cotitrat” (but* Covenant lyeth here, 
if he have done it) and if a man undertakerto ure me, and he bid his 
ſervant, .that he cure me not, the Action yeth' apainft the Maſter alone : | 
and the warranty that ſuch ſeed ſhall grow; is void, but good that the ſeed: 
is of ſuch a-garden, or Countrey, for this —— could not know, 
11 Ed 4.fol.' 657: deceigt-2 3. See' Lirttetin ſaid, if T be abſent fromghe |. 
thing warranted; it is good, atthough'mipht be'jadged* by ſenſes, ' 161- 
dem, and 14 H.6.fot: 22. Attion ec: 9: * ET. i. 
Action lieth vl him who ſells a hotſewith' warranty &c.which he 
did know to be difeaſedin his legs or eyes, T.7 Ri-2. Ley. 42. 7 
A manifallswood, ſheiving him'patcel[thereof,” art warrants the reſt | 
to beas good, if it be nor, ayAtctionlieth, 14 H 6:f0l.22. Aftien &c.94 
A man-fſelleth an hundred 'ſurples of Woot with watranty, the war- 
ranty 


. I a ” L 6 , lanes af os $2 
& >. rt x Ay Kol + f 
82 wy © ap & es 
s L w 4 < s # 
, # "ro F 
bo OS 200 s 
5 
"= - 
a - 
- * 
i 
3. ® 

« , $ 
s na. ST 5 ELM 


ranty, the. Warranty is a w the Ty gry my 0611s vg oc? 
and the warranty 1s trave H- 19-1 6.06. 49, Aton &e10'" 
ns Warranty made after the Contract is held yoid to have aCtion of deceit,or 
+: 4,6 of " this a&tion, although it be by the ſame perſon, 5 H.7.f. 41. but” ſee Ficzb. 
E.48. If the f.98. that if the warranty after be by deed, he hath remedy, but that is 
ſale be at one by Covenant &c. | = : 
time and the He that hath taken my horſe wronfully, and ſelleth him as his own pro- 
warianty at ar, Per goods, and I oranother for my debt rake the horſe in Execution, this 
erg 2 Aion lyeth for the vendee, 42 book of Aſs.pla.8. Attion & c.42. 
on will ng lic If the vendee of corrupt wine,for good taft and accept It, he ſhall nor 
havethisaction, P.7 H.4.f,.15. Aion ogg | 2h 
M.21 14.in  1f.2 man buy bay of me in a Meadow, anddo nor carry it away in con- 
».R.Itwas Venient time, fo that it putrifie and corrupt my graſle, I ſhall have this 
adjudged if the Ation, H.1z H.q.cAttion mpon the (aſe 48. | Ky 
Mannor Lord If a manſell me twenty quarters of malt, and convert the ſame to his 
| a05==s! 4 ie yg Own uſe, it is ſaid I ſhall have this Action, bur 'Finewx ſaid; I ſhall-have 
nor. an Attion of Detinue, ,2xere 20 H.7,f.9. and ſhall recover damages for 
gives police i6 F YO f h ſell ae h; Ba 
tbe Parſon,and the miſdemeanoour, ib5dews, but it he ſell me corn-1n his Barn, and he 
be will os convert the ſame to his own proper uſe, it is clear the Action lyeth, be- 
take the Tithe cauſe it is a thing certain, Kinſwel, bur in the firſt it is not certain that 1 
a = ſhall have the malt, ſo no property before the delivery, 20 H7Ffs. 
lies agajnſt bim | Jr LEY Tres, 1 6&1: 
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endamaged. I'V. The form of a Writ in an Aion, and the Pleas to the 


Writ. © 


A Writ ſuppoſing that where a man cometh upon the return ofa Writ 
"Y.in the [Common Bench, rhe Defendant arreſts him in Londew, and 
declares thatthe Defendant arreſted him comming , &c. and be fued a 
habeas corpus, and was diſcharged, and afterwards he comes back again in- 


to L. and the Defendant arreſts him again knowing &c. and he came for | 


his evidences &c, and the Writ abated, becauſe it contained not all the 

matter, 7 H.6.f.45. AfTion &Cc.4. nes pe 
A Writ ſuppoſing that the King had granted to the Biſhop Franck 
pledpe, ct aſſiſam panis, in all his Lands and fees, and that he was ſeifſed of | 
the Town of Sar. and was diſtnrbed &c. and the Writ was beld naughe, | 
becauſe ic did not ſuppoſe him to be ſeiſed of the Town at the time of the | 
grant, although it were in the Declaration, for the Writ ſhall be as certain 
as the Declaration, ſave in the day and quantity of the Land, ptr Pri/ce, 

4.38 H.6.f.9. Aion &c.14. infrac.10.11 Hey.gq. | 
A Writ was, that pro guadem pecunia /umma yendidit, and the certain 
ſum was in the Decſaration,and therefore held good, & Warrantizabat ha- 
b:lem is not falſe Latine, 9H.6f $3. eATion &C. r5. 

A Writ ſuppoſing a Retainer pro guadams prennie /amma, good with- 
Qui 
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out ſhewing what ſumme, becauſe the quantity is not materiall, to main- 
tain the action, 11 H.6. f.18, Afton &c. 7, plus infra16 H. 6.and to this 
ſeems to agree 3 H.6, fol.36.and 37. Rolf pleaded over, yet without any 
ſumme he took upon him and covenanted void, i#idew, 
A Writ ſuppoling an Aſſamp/it at Loxdey, the Defendant ſhall ſay 4/- 
ſampſit at 0. without that that at. Lexdoy, good to the Writ., 19 H. 6.fo!. 
49, Altion &c.10.agreeing,with that viz.upon ſelling andwarranting fup- 
poſed in one County, when it was in another, 1 4 H.6 fel, 22. Aftion &c.9. 
Another Writ depending for the lame Treſpaſs in the Common Bench, 
is noplea to the Writ &c.H,7 H. 4 fel.44. Adtion &c,26, | 
Three Joynt-Tenants having a way over the Land of two men, who are 
 feverall Tenants, and ended their Land ſeverally, ſo that. the way is 
"8 impaired, the three bring this Action againſt them both , ſuppoſing 
W chat they had a way over their Land, and the Writ was held good, 2 Hem. 
WJ 4. fol. 11, Aion &c, 24. FO | 
A Writ was brought that whereas, habeat chimin ad Eccleſiam ratione 2©:4-£-4-. 
tenure (ne &Cc: that the Deferdant quendam murum levauit per quem mu- my * if 
rum chimin,&Cc, here non poruir held good, although at firſt is beber, and in jy ip;5 caſe the 
the percloſe;habere non peteſft (videntur contraria F and it was excepted a- Aion heth, 


Vid.11h.z, 


ainſt, becauſe ratione reywre might be upon a Leaſe for years, and then or Aſiſe of 
e ſhould have another form of the Writ, removing the Seiſin of the Y*/*#6- 


Leſſor and Leſſee, 33 H. 6.26. | | 
An Action againſt him who was reteined to buy a Mannor for me, is 


well brought, where the deceipt and reteiner &c. although that the Man- 


nor be in another County, but the Writ abated, becauſe it ſuppoſed a 
reteiner &Cc. and declared that the Defendant bought the Mannor for 
himſelf,and nor;for the Plaintiff: but in debt, accompt forgery, the Writ 
ſhall be generall, the Declaration ſhall be ſpeciall, 4. 16 H. 6, Attion 
&C.44.. | | 

The Writ was that the King had granted him certain Land in Ward,and 
that the Defendant had levyed ſuch a ſumme in certain Lands of the Ward, 
belonging to the Plaintiff, it ſeems it abated, becauſe he ſhewed not in - 
what Lands, but by Fitzh. Nerton anſwered that this appeared in the De- 
clarationP-I1 Hew. 4. fol.64. Ation&c.29.ſupra Ation. 38 H.6:Caſe,2, 

' A Writ brought and declared upon an undertaking for curing a horſe, 
and good, and this Writ ſhall be contra pacem, 43 Ed 3.fol 33.45 Ed.3. 
fol.17-27,Bookof Aſs.pla.56.but ſee Firzh fol. 29.E Thatthis Action 11 all 
conclude contra pacers. 

A Writ brought for not encloſing Land in one County, by reaſon of 
Land in another County, good and well brought, where the Cloſe which 
&c, Hill 11 Ri.2+ Attion &Cc.36. But covenanting in / onde to cure in 
the Strond, and he impaired inthe Strond, and cured not, the Writ good 

inthe one or theother, at the Will of the Plaintiff, per Thirning, and 
| the iſſue is, the venir, thall be of the one or the other, P.11 Rs. 2+47icn 
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A Writ claiming aneſtray by Branchiſe within Ins Mannor, and claims 
it not as preg nor by grant, and good. Otherwiſe in.a Quo wWar- 
ranto. Duere, for it ſhall be intended to beappendant to the Mannor, al- 
though Stoxff ſaid it might be claimed by uſage, 8:c. but he was compelled 
ro anſwer, that the Defendant was ſeiſed of the moyety of the Mannor 
with the ſecond ſtray, H.r3 Ed.z. 3.writ 674. - 

A Writ for ſtopping an hole in ſuch a water, at his weares in F. and 
ſheweth not whether the hole were in the Soil of the Plaintiff or of the 
Defendant, and yet good, but being vs & arms, it was abated by the 
ſhewing of the Defendant that it.was in his ſoil, 31 Ed. 3. Attion &c.38 
Fitzh. fol. 46.H. "LE 

A Ss bronphe, and preſcribeth ro have ſtrayes in his Mannor, and 
that he ſeiſed three beaſts for ſtray, 8c. and the Defendant took them,and 
did not ſay where he took them,and held good, for it ſhall be intended to - 
be in the ſame place,and he ſuppoſe an aſſault made there,and there ſhall be 
bur one 5b. inthe writ, 31 £4.43. Writ 333. ; 

Declares that by reaſon of Land, he ought to repair a wall, and ſets not 

\ down the quantity of the Land, yer good,29 Ed. 3.fel.32. AfHon &c. 50. 

 "hewrit was, 2uod reparare debet aquam in C. and did not, whereby 
ſo much Land adjoyning was ſurrounded, and faid' not in what Town the 
Land adjoyning-is, bur the word adjoyning is as much in. effeR as (there) 

. ſoit ſhall be intended in the ſame Town P. 29 Ea. 3.f. 32. Aion &c.50. 
vide Divsþon 10. 


— 
— 
— —_—_ 


V. Barre with traverſe to the point of the Writ, and Barre with- 
out traverſe, 


"7 Here one declares of wine ſold, it not being 500d; it is no barreto + 
' ſay that it was ſufficient and good, withonr traverſing, withour 
that that it was corrupt, and if my ſervant ſold ſuch winewithout my 
commandement, [ ſhall fay nor that I ſold it nor, and T ſhall not ſay, 
that my ſervant fold it withour my commandement &c. without chat, thar 
1ſold it in any other manner &c. 44.9 H.6.f.53. | 
_ Action againſt an Abbot, alledged Prefcription, that he ſhall find a 
Chaplain four times in the week i his Mannor, and not any Seifin of 
Maſſes, becauſe itis not manuel, but he ought to alledge the times cer- 
tain when the Maſſes ſhould be. And it is no plea tothe writ: that the 
Abbot holds by ſuch ſervice; fo he ought to have a (e/7. if he traverſe 
.< notthe Preſcription, becauſe it may be, that he ought to find two Prieſts 
H.22 HG. f.q6. Attion &Cc.12. | : 
Onedeclares to havea Leet with all profits, fines and amerciaments, 
if the Defendant ſhewthar he hath uſed to have the amerciaments of his 
ſervants there, be ſhall traverſe without that, that the Plaintiff had al 
| th. 


| Metiog yipen he Caſe, 
the profit &c.and ſha] not ſay without that, that be had a Leet'in any other 
manner , and if the Defendant being amerced for not appearing, alledge 
that he hath uſed to be warned by fitteen dayes, &c. here the traverſe fhall 
come of the Plaintiff, ( /ci/.) that he was lawfully warned, and if the De- 
fendant alledge uſe to diſturb , the Plantiff ſhall traverſe this atfo if he will, 
and in theſe caſes the Defengant.ſhall nottraverſe, 34.38.H.6. f.16. ation 
Cc. 15- 
Aion for claiming and lying in wait to take the Plaintiff for his Vil- ;-; - 
jain. It is a good bar that the Plantiff is Villain regardant to &. &c. and "ops ef on 
that he as ſervant to R. lay in wait &c. without that that he claimed him :7. E. 4 3. 
a5 his Villain,and ſhall not txayerſe generally the point of the Writ, 2. Ed. !5+5.4 33-465. 
4.f.5.a&ion &c. 16. | : 
Action brought for corrupt Wine fold., the Defendant faid that he 
cours it bY his taſte , the Plaintiff ſaid , that the acception was upon 
condition, that it ſhould indure until ec. and it not endure, the Delonglage 
faid that he did accept it without that that there was any ſuch condition 
&c.P.7.H. 4.f. 15. ation&Cc. 27. 
A Writ againſt a Farrier for pricking a horſe , he ſaid that he did it Vide F. VN. B. 
well without that he pricked him, 46. Z4. 3. f. 19. action &Cc. 35. —_. bag __ 
An ation for not repairing an hedge which he ought to do &c. the L hs TP 
Defendant ſaid, that there are ftraggling Buſhes, withour that that there 7,.y.s. 47.1/ 
was atany time a hedge there, and good, H. 11.R. 2. action &Cc. 36, Farrier take up- 
An ation for ſelling me a horſe which was a ſtrangers, the Defendant 9» him to cure a 
ſaid, that he bought hun of a ſtranger , without that that it was to a ſtran- _ , and by 
ger at the time of the ſelling to the Plaintiff, 42. 4ſi/e P.B. aRion ofa = - Me- 
QC. 42. | | | | | dicines kil bim 
An adGion for a houſe burned by the negligence of the Defendant , he this aFiox lies 
faith that a ſtranger entred into his hoſtry in deſpite of him , and by his 
negligence &c. without that that by his not fafe keeping of his fire &c. - 
hos : | at this is double, but the traverſe hath made it good &c. H. 3.H.6. 
uble 31. | 


ares: —— 
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V 1. Wrhere an AGion, @c. licth againſt him who js rettined 
todo a thing and miſdoeth it 5 or takes upon him to do, 
and doth it amiſs, 


; Ction for this, that he retained him for a certain ſum of money, 

A to be of his Councel, for the obtaining of ſuch Lands to him and his 

heires, fora Leaſe for years &c. and nem iy Defendant took upon him 
d 


todo it, andindeceit of him, diſcovered his Councel , and by his Coun- 

ce] one R. hath purchaſed it for years, and though the Retainer and 

Aſſnmpſit be double, yet he faith that this Action is as a Covenant , _ 
" < a 


Aion upon the ( aſe. 
ſhall ariſe upon the whole matter and bargain as it was , and here the 
Retainer being traverſed, ſhall make anend ofall, H.11.H. 6. f.18, 
Attion &c.T- 

' If a man take upon him for money, to travel for me for a Leaſe, and 
he labour for himſelfe , this Action lieth for miſdoing. As ifhe promiſe 
to enfeoff me, and enfeoff another , and the ſum was 6 into the Decla- 
ration. 3. H. 4. fol. 14. Aion &c. 20. See, It is ſaid, that upon ſuch 
retainer and purchaſe for himſelfe, an Action of deceit lieth. 20. H 6. 

f.27. but 2. 16. H. 6.-Ation &c. 44. is agreed, 13. H. 7. and here the 
aſſumption is traverſable. 3. H. 7.f. 14. 

In Action upon an Aſſ#mpſit to cure an horſe at L. which he did not, 
it is a good plea, that he aſſumed at 0. which he hath done, without that 
that he aſſumed at L. For it may be that after the curing at 0. he mighr 
come diſeaſed again at L. at which time of good will he applied medicines 
to him, after which the horſedied. And 1f I give one counſel to give a 
a medicine to an horſe, which is given him, and he die, no action lieth 
againſt me, if I take not upon me to cure him, and traverſe it &c. Asif I 
have a malady in my hand, and he put a medicine to my heel, for my 
hand no action lieth, if he tooke nothing, and for that he did negligently 
apply a medicine, is nothing to the purpoſe, without taking, per Newtox 
and Paſton H. 19. H. 6.f. 49. Aftion upon the caſe &c. 10. and the Writ 
ought to contain the place of undertaking &c. 48. Ed. 3. f. 6. Writ 

| 627, &c. 

Bur ſee 43. Ea. 3. f. 33. aRion &c. 33. In an ation againſt a Chirur- 

| gion for that his Patient died in the default of the medicine , he ſaid, that 

e cured him as well as he coutd , without that that he did impaire him. 
and T boyp ſaid, that a man hath been indicted, that he kild a man through 
the default of his medicine. It ſeems the matter ſhall be tried by Chirur- 
gions, whether the Medicine were contrary or hurtfull to the Diſeaſe. 
And 9were , if there be not a difference between a common Chirurgion, 
and another man who gives Phyſick, and is no Chirurgion ec. 

If a Chyrurgion or Smith &c. warrant to cure, and doth what he can 
or My , anddothnot cure, yet no action lieth againſt him. 48. Ed. 
3. jol. 6. 

 _ Ifa man beretained to buy Land of f.S. for me and f. S. die, he is di(- 
charged, and may now purchaſe to himſelfe per Cotton A. 16. H. 6. 
action, &#c. 44. | 
Fiierk. 6.6 An action againſt a Smith for pricking a Horſe , without undertaking, 
diten far te &c. Fitzh. fo. 94. and he traverſed, without that he pricked him &c. 46. 
caſe 8,by June Ed. 3-f-19. ation 35. 
|  Hewhich took upon him to do a cure for money ( for ſo was the De- 
claration) gave a contrary medicine, and did hurt, and afterwards applied 
good medicine and cured, yet an ation doth lie, er fic 6 contra P.11, R.2. 
attion &c. 37. 


If 


 Ation poly: the Cafe. 
Tſhe which takes upon him to carry my Horſe over the River, ſurcharge 
the Boar ſo that he periſh, I ſhall have this ation for this miſ. doing, 22, 


Aſſ. P. 41. attion & Cc, 4O. | 
So if a Carrier take upon him to carry glaſſes , and he break them, this 


ation lieth. 2 H.7.f. 11. 
Note in all caſes of taking, if it be not for any wages, no action of the 


caſe lieth, 2uia nudum pattum : But it ſeemeth if he had a Deed, action of 
| Covenant lieth, 3. H. 6, f. 36. | 


——_——  EEREIEISE 
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V LI. Where Aion lieth for non- feaſance, or of the thing which 
is grounded on Covenant, - : 


which he did not, action lieth for non-feaſance : and if a Smith rake 
upon him to ſhove my horſe, the action lies as well as if he had pricked 
him &c. 14. H.6. f. 18. ation &c. 8. So for building or covering a houſe, 
ifhe covenant and do it not : So to plow myFand, and doth it not, or 
doth it in a time not ſeaſonable, where he might have done it ina ſeaſona- 
ble time, 14. H. 6. f.18. 3. H 6. f. 36. To ſetup a Mill and did nor. 
But if my ſervant denie to go with my Cart, this is mis-feafance , 
ibid. | 
And note, although I have a Deed of Covenant, ſo that the Covenant 
leth for non-feaſance, yet for mif-feaſance I ſhall have this action, 20. H. 
6. f- 36. 

: was adjudged that this Action lieth not for not building of an Houſe. 
Hulls ſaid, he might have his ation upon the Statute of Labourers 2A. 2. 
H. 4. F. 3. ation &c. 23. and by Vavaſoxr, 3 H. 7.f. 14. action &c. 20O. 
Bur norte, the Judgement was becauſe it ſounded in covenanr, and ſhewed 
none, bur it is not law to any intent; for, for not doing the Writ lieth 
well by Finenux , who ſaid, if a man ſell me his Land for 201. and I pay 
him, and he will not make mean eſtate, this action lieth , and I fhall nor 
be driven to a /xbpana M. 21.H. 7.f. 41. action &Cc. 45. 

It lieth againſt him who by preſcription ought to finde a Chaplain three 
dayes in a week in my Mannor, and doth not, 22.H 6. f. 46, action 
&c. 12. 

It a man by reaſon of his Mill ought to repair a Bridge, by which I 
have a way, by reaſon of my Mannor , to carry victuals and other neceſ- ! 7.9: 2. ation 
ſaries, and he do it not, ſo that &c. I ſhall have this action, So if my Land or 9 jw le 
be ſurrounded by a Dike not repaired, which he ought &e. T. 11. H, 4.f. PIN” F008 
82. action &c. 30. 45. Ed. 3.f. 17. action &Cc. 34. So if he repaire not his 
incloſure whereby my Land is depaſtured 8&5. H. 1171. Rc. 2. action &e. 36. 

So for not repairing a Wall or Bank of a River, whereby my Land is ſur- 


rounded. But in theſe caſes the Plaintiff mult ſuppoſe ſpeciall damages to 
bimſclie, 


| Þ win upon a Covenant to make a _ releaſe to the Plaintiff, 


' Afanypen the (ae: 


himſelf, as it ſeems, 29 Ed.3.fol. 32 Aftione&c. 50. and upona common 
Nufance'made, he that hath ſpecial! Nuſance ſhall have this Action,27 H. 
8. f.27.7 H. 4. f.8. Briefe 226.{ . 
It is ſufficient for a Chirurgion or a Smith &c. that he did whathe 
could, and it ſeems that this is Hſfuable 48 4, 3. fol.6. per Chandiſh, 


. A——_—_— ——_— 
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VIII. ATion &c. acainſt him thit maketh ar raiſeth any thing 
to my prejudice, and where upon a Nuſance done, and where 
this Aion or Aſſiſe of N.vet diſſeiſin of inheritance, 


| TT E Writ ſuppoſeth, that they had ten acres of Meadow, and a way 

to it over three acres of the Defendants, whereof they were difturb- 

ed, and this was by plowing of the Land &c. 4{archham, If a man raiſe 

a Mill or a Dike craſle my way, a Nuſance lieth, and if he plow my 

Vid.17 b.8.31; Common, Ifhall have an Af at Novel diſleifin ; So:here though it be 
276.627, aid, ithat all the way isnot topped but impaired. Andif a man turn the 
w; 95 waterfrom my Mull, ſothat it 5 Sh grind ſo much &c. I ſhall havean 
copay th Ae, na Gs Aon. nog if _Lhave Elovery,ond be cyc all the Wood, 
Fido.” Ul have a [289.mmnr(vide 4. £4.4,f-2, thatihis Qwo minus is an A- 
Bo. Levels  Rion upon the Caſe) and by Thirz It 1 pull an: Nufance done to 


' Caſe. my Land, I ſhall not have an Aion upon the Caſe, becauſe none was g- 
;/or 


3 Elix. Die Yi» and the Writ abated, 44.3 H.4.fel.11. Aion &c. 24. but Pr 
' 250.25 6's faid, that for iraitping of a way, an Action of the Caſe lyeth Duare 
$0.27 b.8, | als Y2 : gl : 
27.28 E,z,br. #rFFavit, and if all the way be ſtopped this Action lyeth, and if by the 
Nuſance 11; terr-tenant &c. Aſliſe 1yeth, 33 H.6,fol. 36. Ation 31. vide a ccorg! gly 
3d. M.x9El;x for water ſtopped, and nox all, this Action lyeth, and if all be Wooded, 
ak hee watt an Allie of Woe fret 14H. 8.f. 38.&c. 
accordingly.” If a man grants me yearly bay and ſtraw for two kine in the winter, in_ 
25 Eliz Dye: his houſe for life, and I am feiſed and difſſeiſed, T ſhall have this Action, 
320.C.5, part, and got an alliſe per 4Lgz/ and Littleton, -P.4 Ed.q f.2. Aftion &c17. this 
LO, was the opinion of the Juſtices there. | | 
Action for this, that he is a Bailiff of an hundred, and ought to have of 
every Brewer which breyeth, which ſelleth three gallons of the beſt Ale 
for 7 4. &c. and he brought the Action againſt many, and preſcribed in it, 
and it was holden, that for chis he could not have an Aſliſe, becauſe he 
had notthe Freehqld, but the yſe of the office for a time, and therefore 
this Action did lie,T rin. 19 R.2.2»AGion &C.51. 
Action brought for ſetting up a horſe mill, whereby the Tenants and 
reſiants do grind with the Detendant, who.time our of mind &c. ought to 
rind with the Plaintiffe, and it was holden, that there was no cauſe of 
Action againſt the Defendant, 22 H. 6. f. 14. yet to ſet up a fair, 
in nuſance of my fair, is good cauſe of Action,and it is inquirable at the 
Sherifies tara &c. | PP 
n 


"# : 


Atons npowth Cafe. 
Andif onrfiop my ligftt, Nuſans lieth &. 22H6. f. 14.' 42h 8&6 
11. and agreed that rtoaMion for the ſetting up of the Mill lieth; 11H. 
4.f.47. unlefſe ir hinder my water, or infuch amariner annoy me, of if 
ir difturd my cuſtomers for coming to my- Mill, Fair or Marker, then this 
Action lieth, 11 H.4.f.45. 9 H6. f:45. 41 £4. 3.f-24: 

A Schoolmaſter bronght an Aron for this, That whereas' the Collati- 
on of Schollers to learn Grammar belotigedrothe'Abbor, whoappointed 
him &c. The Defendant had there ſet upa'School, wherebyhis Schoffers 
went thither, &c. this was dammuys fine injuria, and{6 no cauſe of Aion, 


which it had been, if it had beenan Univerſity incorporate, per Han &Cc. 
H.11.H.4f.47. Aion 7.28. FATS, EE. 
= AnAdion upon the Cafe for nor' making a Bridge, Dike &c. but for 
3 breaking a Bridge, or ſtopping the water, ſo that T lofe niy- profit; Nu- 
ſans liek, 11 H.4.f.82.4ud 14 H.8.f.38. | 
If a man in his own ground levy a Nuſance to my ground, I ſhall have 
7 a Nufance or this Action, as it ſeemeth, bur not an ailiſe of Novel diſſei- 
= /», nor Treſpaſſe vs & arwis, but where the Nuſance is in'my ground, 
4 P.31Ed.3.Attion &c.38. | | | 
Two Joynt>Tenants have a putter, which they” ought t0' repair, afid- 
the one of them breaks it, ſo that the other is darhptufied by 'the breaking 
thereof, he'ſhall have this Aion; H.2 H.5.#.3. AtHor &c: 22. 
* So uponaLime Kiln ſet up, and the place ſpoiled) one Tenant incont> 
mon ſhall haye this Action agatnſt the ocher; 13 H.7.f.26; 


MA *.a ry Ss tad. bd —————— % 
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I X. IWhere an Aion &c. lieth again} hive-who difturbeth me 
by birding things to cone t0my Parr,.or froue chftreining. 


J a Miller will not ſuffer me to grind my corn without payment of Toft 
where I ought to! grind Toll-free, I ſhaft have this Aion, and'if he 
take Toll of me; I ſhall havean Ationof Treſpafſe 2uare vi er armiy, 
or I may have a not permittat againſthis Maſter; per Thotþ,qr Ed.3.f.24: 
Aftion &c. 31 t ith; thinks that'I ſhaHfl have a generall Treſpaſſe for the! 
Toll taken, oran ation upon the Caſe, or a' Writto the offfcer out of the 
—_— to ſuffer meto grind, f.94:F. and ſee 29 Ed.3.f. 18. oy: 
Treſpafſe, vi et armir, for hindering people for connns toa Fair, where 
by he-doth loſe his Tolf &c.quere. © -- Vit C00 1; FW 
Action'upon the Caſe lyeth for taking Toll of my Tenants-ina Pit? 
| egos ought to-be Toll-free; 43 £4:3:fd:29/; Atior &C.3Firzh: 
0t, O04. + ; EL 
| Action brought and lyeth, for that he diſturbed one from holdings a: 
Leet in his Mannor, and for diſturbing his Servants from gatherings tithes, 
or for diſturbing people from coming-to do their offring at his Chappel,& 
tor taking his Servant out of his ſervice, three writs 1n Firzb.fel,94 H 19. 
| | Riz, 


Ri. 2. ation &c. 52. So if one: diſturb my. ſervant in gathering my toll 
in the marker, &&c. and ſee the form of the Writ and Declaration where 
one diſturbs oy IO. Cap. 4. '9H. 6.f. 45. Count. 18. and the Writ 
was Viet armi;, (0 it ſeems a general Trefpaſs , although the book ſpeaks 
ofan action of the caſe ec. _ | 

-IfT ought to have amends for the breach of the peace withjn ſuch a Fee, 
& a ſtranger diftrains theTenants for this amends,if they be Free-holders, 
I may diſtrain them, and ſhall not have this action, for it is no diſturbance 
to me, bur if the diſtreſs were demanded of his Villains, there the ation . 
would well ly, 13. Ed. 1, Leete 12. vide43 Ed.z. fol. 29. 48 Ed.z, f.17. | 
Covenant brought by a Mayor and Commonalty for taking toll of one 
of the commonalty, was good, although the party might have his action 
of Treſpaſs, 48 Ea. 3: fol. 17. 


n_— uy —— —_ — 


| X. Declaration in an Aion ujon the Caſe. 
A Declaration to find a Chaplain to ſay Maſſe at certain dayes, how ir 
ſhall be, Divi/. 5. cap. 3. 23. H. 6. DE | 
A Declaration for burning a houſe by his negligence, 3 H. 6. 2 H. 4. 
fel. 18. N. parte 13. ac. - i. 
A Declaration to have a Way appendant to his Mannor over-ſuch 
Bridge, and claimeth not to carry &c, from his Free-hold, nor from any 
Other certain place, and good, 11. H. 4. fol. 82. attion 30. 
A Writ , ſuppoſing the Defendant did diſturb him to hold a Faire by 
three dayes, and declares by two whole dayes, and the afternoon of one 
day at firſt, and the forenoon of another day at the end, and holden good, 
becauſe it was upon the matter three dayes, P. 16. Ed. 2. attion 
Ec. 47 
A Declaration upon diſturbing one in taking Toll of every Wayne 
which commeth by preſcription, good, ex fic, if he claim this as parcel of 
the Faire, for Toll is not but of things ſold, if not by cuſtome, and a 
Declaration of ſeiſin of a Fair, cum omnibus ad hujuſmedi feriam ſpeftants- 
bas, is 00d, and becauſe the Writ was brought for diſturbing him in the 
taking of Toll of T. for a horſe bought, ſo as it was ofa thing certain, it 
ought to be ſet down of whom T. bought the ſame. But if the ation 
were generally conceived for not ſuffering the people to come ro his Fair, 
this is good without ſetting down any thing bought or ſold &c. and the 
whole was abated, becauſe the Declaration was ill in part, viz. becauſe it 
was not ſet down of whom he bought the horſe, g. H. 6.f. 45. Conn, 18. 


39, Aſſ.20 H.7. fol.1. 


XR 1. Where 


- af To w R WW 


yd TH 


Aftion upon the Caſe, 65 


XI, Where a@ion &*c, lieth for ſlander , or defamation , or for 
claiming one as hi: Villaine , and where damage without 
injury. 


T.was faid that ation lieth not for claiming one as a Villain,and ſo pub- 
Jing, and lying in wait, without ſaying over and above, nod in 
tantss inſultibus, E aſfraits circa negetia [na ire non eſt auſui. P, 2 Ed, 4 

fol. 5. ation &-c. 16 per Lacon it ſeems that this allegation over ; 
is not traverſable. | | 
An a&tion was brought for calling a Judge of the Common Bench, 
Traytor, Thiefe, and Robber, in the hearing of the Treaſurer &c. good, 
and it was tried by the Attornies of the Bench and Exchequer, 30. Book 
of Aſſiſe, p. 19. attion &c. 41. ſee the Declaration there. | 
If one ſay to me, that another comes after me to kill me, by reaſon 
whereof I flye away ſo haſtily that I kill my horſe, no aQion lieth upon 
this, quia damnuw ſine injuria : but if in ttuth one did lic in wait to beat 
me going to Weſtminſter, ſo that I dare not go thither abour my buſineſs, 
action lieth per 7ensy , bur of a doubt without cauſe, no ation 17 Ed.4. 
fol. 4. and Fairfax ſaid there, that a man ſhall have an action for | 
threatning to beat him by a writing if he came out of his houſe, although 
he ſpeak not to him. But Nedhaw and Billing. Juſtices ſeemed to hold, 
that for claiming one as a Villain, and for lying in wait, ſo that he dares 
not &c. noaQion lyeth. They allo ſaid, that no ation lieth for calling 
me Thiefe-or Traytor, but they would adviſe thereon, 17 Ed. 4. 
ol. 4. | | 
: No action lieth for _— a man Heretick , becauſe it is triable only by 
the ſpiritual Law : otherwiſe of bawdry, but adultery ft all be tried there 
onely , but) to call me Thiefe or Traytor , ation lieth here , 27 H.8. 
fol. 14. | | EE 
In an action for calling one Thiefe , he declared of ſuch a Felony cer- Rs ag 
tain, 27. H.8 fel.11. and 26H.8 fol.9. But Falſse Juſtice ſaid, that ation 4p. :6. 4, £- 
lay for calling one Traytor, without any ſuch ſpecialty alledged, and 30. bx, Dobbins er 
Bock of «Aſſiſe Þ.19, and it is not excuſe to call one Thiefe , becauſe the Frankiyns caſe 
common fame is ſuch, 26 H.8.fo/ 9g. C.4, part. 16, 

It was agreed in the Kings Bench , 2. 9 Eliz. Regine, that an action 
lieth not againft him that cals me Thiefe upon the Report of another. 

As if he aid that f. S. ſaid that I ama Thiefe, and ftole, &c. 
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n upon the Caſe. 


X 1. Adin upon Baylement , and where againſt the firit Bayle, 
azd whether he ſfall have this Aion or detinue npon len- 
ding or Contra@. | 


ww os, 


Ction for this, that he delivered his Goods to T, who delivered them 
to the Defendant to the uſe of the Plaintiff , and the Defendant had 
them. Brya». If I deliver my horſe to a Smith to ſhooe him, and he delivers 
him to another Smith who pricks him, I ſhall have my action, but not 
aSainſt the ſecond 5mith, fic hic : but the other Juſtices were of a contrary 
opinion, 12 E4.4. fol.13. Attion upon the caſe 19, | 

Action upon the caſe brought upon delivery of a horſe for ſafe keeping 
for a certain ſum, and he killed him &c. The Defendant faid, thar at ano- 
ther time the Plaintiff brought his action of detinue for the ſame horſe, 
where he waged his Law, whereby he ſhall be barred now by Z:tt1. and 
Zexney, Catesby contra 12 Ed. fol.13. Eſteppel. 78. 

Tenant for life, the remainder in tale, if the Tenant burn the Deed be- 
ing delivered unto him , he in the Remainder ſhall have his ation upon 
the caſe, 9 £d.4.fol. 52. per Brian Detinnue, 27. 

And note that upon baylment of a horſe, detinue lieth, but for miſuſing 
him, aQion of the caſe, and Brien ſeemed to bold, that to break a Ring ot 
cold, which he had given to keep, the property not being altered , ſo no 
action upon the caſe, but of detinue lieth. For he may recover the ſame 
thing. Catesby, he may have the one or the other ation , but if I deli- 
ver cloath, and he cut it, and make Garments &c. now the ation of the 
caſe heth, becauſe he cannot recover the ſame thing per Chuke. And Brian 
rook it for a Rule, that one ſhall not have an ation upan the caſe, where 
he may recover the ſame thing &c. 18 E4. 4. fol.23, 

Where ſheep are delivered to keep, and he ſuffereth them to be drow- 


_ ty countſſe of ned by negligence. So where one delivers a Cheſt to keep, which is loſt or 
>alops Ga/?. broken, this ation hieth-per Tewn/exd, H.2 H.7. fel.11, So if [do deliver 
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I$ 5.4-27, 


_ mifdem*ancr in the detinue brought &c. 24. 20 H.7.fol. 9; 


a mana horſe to ride to Yorke, and he ride him further, this action lieth, | 


abiders. | 

Action brought againſt one for breaking of a Bag or Cheſt with money 
delivered unto him to re-deltver, or deliver to his Teftator &c. and it was 
broken by the Defendant, and he converted the money to his own uſe. 
It is ſufficient for the Defendant to traverſe the converſion to his own uſe, 
AHM.20H 7. feol.g. 

If I deiver money to my ſervant to diſcharge an Obligation, which he 
doth not, fo as the Obligation is forfeit , although here an action of de- 
tinue or account lieth , yet I ſhal have alfo this action by reaſon of the 
forieirure, per Frowick &c. Duere, if he ſhall not recover damages for the 
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Aion upon.the Caſe. 


), Detinue lyeth not for Toll, becauſe there is no contra&, 26 H.7. fel.r, 


but for ſelling without paying Toll, Action uponthe Caſe lyeth, P.7 Hes. 
4.f.45 . Aton & 6.26. 


—— 
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X ITI. Aion upon the Caſe for menacing to diſtrein my Tenants 
or 2y ſelf, or my men, or villains, 


Ittleton faith, that if a man fanh to me, that if I will not pay him 
20 |. he will take my goods, and I pay him for fear, yet he ſhall be 
endiced as an extortioner, and I ſhall have an Action upon the Caſe; bur 
if a man take my beaſts untill I make a Fine, I ſhall have an action of 


Treſpaſle &c. on Tre finem &c. Danby agrees, and if threatned to be 
beaten, an ation of Battery, 1.7 Ed.4.fol.21. Barre 91. See the diver- 


ſity between this Caſe and 17 Ed.4. 

Action lyeth not for menacing my Tenants at will, if I do not alfo ſup- 
poſe, that thereby they are departed &c. 9 H.6,fe/.8. Aftion &c.21. but ro 
threaten to ſue them by Law for his Right, is no cauſe of Action, but may 


| be well menaced, &c.if it be not of life or member,g H.7.f0l. 8. 21 H.6. 


fol.2g. | | 
. An Aion declaring ofa battery of his villains, ſo that they departed 


from his Lands, H.31 Ed.z.Brief 33. 
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"KEV, where an Aftion of the Caſe lycth for burning a honſe, 


| J is the Law of the Land, and the common Cuſtome of the Realm, 


(and he muſt declare) chat every man ſhall keep his fire, and that he 
ſhall anſwer for the negligence of the ſervant or hoſteler, and CMarck- 
ham was of opinion, that I fl. all anſwer for him that comes into my houſe 
by my leave or knowledge, or into my Hoſtry, but if he come in againſt 
my will and ſet fire on my houſe, ſo that it and other houſes be burned, 
there lies no Action againſt me, 2 H.4.f 18. Action &c.25. it was granted, 
that if a ſtranger come into my Hoſtry, and hath fire, and by his negli- 
gence burn &c.that this Action lyeth not, as it doth if he enter againſt 
my will, H.3 H.6.f. Aion *c. 31. | 

Upon a ſuddden fire in my houſe, kindled without any cauſe known, by 
which my Neighbours houſe is burned, there lyeth no Action againſt me, 
42 Book of aſſiſe, P.8. Attion &C.4 3» | 
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XV. Where an Adion of the Caſe lyeth, and not Treſpaſſe vi & 
armis, becauje the Defendant came 10 the thing by the a® of 
the party, or lawfull a@®, and where it lyeth, becauſe the Plain- 

tiff had not av eſtate to maintain his Aion for recovery of the 
Land or the thing it ſelf. 


F Tenant by Elegit held the Land after the tender of the money, and | 

cut trees, this action lyeth, for it lyeth not in accompt, and Treſpaſſe | 
lyeth not becauſe he in by Title, 21 Ed.3.f.16. ; 

For waft done by Tenant at will, action upon the Caſe lieth per Brown, | 
14 Fe». $f. 12.&c.vide Littletoy in chapter Tenantat will, that Treſpaſſe * 
lyeth. 
x i lyeth for an Incumbent who 1s admitted and inſtitnted againſt 
the Patron who preſented him, and the Archdeacon, if he will not in- 
duct him as another is inducted before him, 7.26 H.8.f.z:- 

If the Leſſor ouſte the Executors of the Leſſee of their term , they 
ſhall have a ſpeciall Action upon the Caſe, per Fitzh.f.92.G. | 


———_ 
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X V I, Where au AGion of Caſe ſhall lye for taking an eſtray. - 


| Few taking an Eftray, which TI have ſeiſed within my Mannor, Acion 
upon the Caſe lyeth, H. 31 Ed. 3. briefe 333. A. 13 £d.3. #rit 
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Adſviſc, 


I. Where an aſſiſe ſhall be awarded, and where not, and where at 
large, and wbere upon the Title. 


Pon a Releaſe pleaded in an Aſſiſe with witneſſes, this being de- 

| F nied , Proceſſe was awarded againſt the witneſſes, and at the 

day the Tenant came not, no continuance was made although 

the Plaintiff prayed it, but the Aſliſe awarded in point of Ailiſe, without 

regard had to the Plea of the Tenant, or to the Proceſle againſt the wit- 
neſles, 8 Bok of eAſiſe P. g. Comtinuance gy, 

S0 


eAſsſe. | 

So if upon an Aſfiſe adjourned for forrein releaſe pleaded, the Tenant 
maketh default, the Aſiſe ſhall be remanded to inquire at-large, for upon 
the matter the ouſter is confeſſed, 11 Rs.2. Aſſiſe 72. And although the 
Plaintiffe would releaſe the damages to have Judgement, yet he ſhall nor 
| have it without enquiry at large, Tr.30.E4.3. F. A{s. 100. bur if the 
releaſe had been found falſe, then releaſing damages he ſhould have Judge- 
ment, or otherwiſe a Writ to inquire of damages. P.22 Ed.3. F, Aſiſe 
125. 4nd 8 Both of Aſſiſe p.l5. Aſ#, 190. Diviſ.32., & Diviſ.50.and 34 
Fersp. Ed. 1-. af. s 

In an Aſliſe the Tenant ſaid that A.recovered againſt him in a dum fruit 
infra atatem of an elder date by a »ihi/ dicir, and prayed that his plea 
might be entred, yet the Aſliſe was awarded. were if it were becauſe he 
pleaded the Record to the Writ, and ſhewed it not 22 aſs.P.brief 758. 
where the Tenant recovered alone in Right brought by himſelf againſt 
the Plaintiff in the Court of the Lord, the aſfiſe was awarded, becauſe it 
was not ſb pede figills &c.28 aſs.P.14. aſs. 266. 

In an aſl againſt A. and B. eA. by his Bailiffe pleads to the Aſliſe; 
B. pleads a Fine in Barre, the Plaintiff chooſeth A,for his Tenant, who 
comes in perſon, and pleads the ſame Fine, anda demurrer was if he ſhall 
have the Plea after the Aſliſe awarded, upon the Plea of his Bailiffe, and 
' the Alliſe is awarded. #5/by, this is error, for the demurrer ought to be 
determined before the Aſliſe awarded, yet Judgement was given upon the 
verdiQ, for by the Aſliſe awarded, the Juſtice of Aſliſe have forejudged 
him of the Plea upon which the Demurrer was, 20 E4.3.A/s. 123. 20 Book 
of Aſs. P.6. Attion and 48 Ea.3.fol.7. 

In an aſliſe againſt (. and D.de libero texemento in Everwich, and made 
complaint of an officer, againſt (*. it was returned nihil, nec eft invemtus, 
and it was held that upon this return the Aſſiſe was awarded, D. ſets 
forth that the Office is removeable, and in divers Counties at the will of 
the King, yet the Aſliſe was awarded, becauſe it was no Plea, AC.7 £4d.z. 
F.aſſ.135. and here, and in every Caſe where the Aſliſe is to be awarded 
by default, the Plaintiffe ought to make his Plaint for the information of 
the Court, becauſe the Plaint is one of Rent and of Land &c.and ſo in © 
Dower, 38 H.6.F.afſ.23. 7 

In Aſliſe againſt f. and Af. his wife, P.and zy. 7. and M. come by At- 
torney, P.and #. by Bayliffe, who for z. ſay, that the Land deſcended. 
unto (1A from S. his father, ſo he was in without wrons, and for P. 
they ſay, that the father of «.died, Y. being within age, and theLord 
feriſed him and o_ him the Wardſhip, 7. and AM. -claim as the dow- 
ry of 2. of the third'part of the inheritance of S. father of yy. and of 
the aſsignment of the Lord; and undertook to attend '&*c. now firſt the: 
Aſife al be awarded to enquire of the Diſfeifin, and of the ather Pleas, - 
and then to'inquire whether .and 2. hold thethird part by the Mannor- 
&c.T 13 Ed.z.aſ. go: vide Divi//49. | 49 OW 

'The Bailiff faid, that an Asliſe was purchaſed, pending another Asſiſe 

_ "I. by 


re. Sw. 
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Aſiſe. 


by the ſame Plairftiff held that he ſhall not have the Plea, whereupon the 
Alliſe was awarded, H.8.Ed.z.fol, Afi[.142. - | 

Where Bailiff in an Adliſe of Rent pleads out of his Fee, the Alliſe 
ſhall be awarded to inquire thereof-a5 Beek Af.P.6. Afſe 233-: 

In an Aſfiſe by an infant, the Tenant pleaded Releaſe of the Anceſtor 
with warranty by Fine, it was held that ghe Infant ſhould there anſwer, 
and that the Aſliſe ſhall not be at large, becauſe he ſhall noc inquire of 
the circumſtances ofa Record which he ſhall not find. Telverron, the cir- 
cuſtances ſhall not be inquired of, bur it is to be conſidered, whether they 
ſhall inquire of other Ticles in theadvamagy of the Infant, 22' H 6,fo!. 
51. 4:1/a/e 12. vide 8 Ed.2. 4.414. where the Aﬀiſe was.awarded upon 
the Title made by the Intant agaiaſt the Fine.  - 

And where the Infant was put to anſwer to fuch Fine, and made Title 
by feoffment of the conuſee to his Anceſtor averred - that he died 
ſciſed &c. now it was held that the Adliſe ſhall be ax large, but his Tithe 
ſhall be entred and inquired, yet if this Title be found againſt him, and 
another Title found for him, he ſhall recover per Curiem- 28 -Back of Af. 
P.6 .«Aſ(5.263. vide Divi/.g.cap.7, | 

A.woman bo an Asfiſe ofRent, and made Title by tecovery in 
Dower againſt his Father by default, The Infant faid, ther his father 
nothing bur ia tail, and died ſiſed, and as t9 the recovery, he pleaded that 


they were never married, and, the Biſbop cercified that they were mar- 


ried, now he ſhall not plead a new Barre; but the Asſiſe ſhall be at large 
for him,and this ſhall acquit him of che Diſſeiſin, 28 Book of A/S/e. pla. 52. 
 Inan Asfiſe ofRent, the Tenant pleaded to the Asſiſe, it thall not be 
awarded untill the Plaintzff hath ſer down what Rent it is &e. 26 A{.P. 6. 
Aſ.234. and if he faith that he holds at will, .the Asfiſe ſhall be awarded, 
as it ſhall be upon default, ;bidew,a»d 15 Af.p. 4 upon default the Plain- 
tiff cannot have an aſe, without ſhewing what Rent it is &C. 

In an Agfife, the Tenant pleaded a Eine of his Anceſtor &e, that afrer- 
wards the ſame Anceſtor. by. Fine releaſed with warranty toone G. and 
died, the Tenant demurzed and the ASiſe awarded; 29 af[. p. 1:4ff. 275. 
So if the feoffment. of the Anceſtor be pleaded in Barre, and the Plaintiffe 
pleadeth a Diſcent afterwards, and thereupon the Tenant did demurre, 
7H.6.f 42. | 5 | | 

In an as{iſe the Tenant pleaded in Barre, the Plaznt;ffe made Title,and 
thereupon, it was-adjourngd; into the. Comnem; Beneh.;. and did han 
there untill the ead.of the Term. 4bingeen, If rhe Defendant demanded 
comenar, the Asife fhall beawarded at targe; for where.s:Barre is plea- 
ded, 'and the Plaintifle maketh Titte:, if the Tenant demurr thereupon, 
he bath relinquiſhed the Barre, and; then upon His defauitthe Asfiſc ſhall 
be at large, but where an: Asfife of Rent. is adjonraed:upenithe Title, 
and the Law adjudge againſ} the Plaintiff , now although the Plaintiffe 
come got, the Plaintiffe ſhall not have. ag Asfiſe, Af: 3 H 6. fo/. 


eA]-3- Fs Dots 


Aſiſe. 


Where a ſufficient bar is pleaded , ,and the Afliſe is awarded without 
injury thereof, this is crror 4/8 if tn anaſliſe of Renc the Tenant faith 
rhat he is Lord, and that the Plantiff is meſne , and that he rook ſo much 
of the Rent of the Plaintiff, as of his Tenant &c. and becauſe he faid nor 
that he took the ſame rent, the Alfitſe was awarded, buc this iserror , 
50 Ed 3+. Afi/e 68. But where a good bar is pleaded , and the Plaintitt 
makes title , and the Plaintiff faith, that the Afliſe came upon the citte, 
and this is found, there ſhalbe no furcher inquiry, 6 H.7.fol.2. vide Divi- 
hon 47. 

- % ” afliſe after bar, and for replication in the Kings Bench in Sf. the 
bench came in ad. now the Tenant demanded Judgement, becauſe the 
asliſe is ſeaſed, and the original ſhall not be ſent out of the Bepch , bur it 
was holden that an asfiſe ſhall be awarded upona Nh dicit, p. 19 Ed.z, 

 Aſſ.84. and19 Bookof Afſ.P.4.ands5. | 

In an asſfiſe of Land and Rent, the Tenant pleaded to the Land , that he 
was never feiſed, and to the rent, that it iffued our of the ſame Land, and 
the Plaintiff being an Infant, was not put to anſwer, but the asfiſe at large 
ſhall inqure of all, and of the circumftances, P.11 Ed.3.Af.86- So where 
an Infant is demandant, and the exchange of his Father is pleaded, the 
asfiſe was taken at large, and found that he exchanged nor; and 

' moreover, that the Infant Plaintiff was not at any time feiſed &c. and 
yet the Infant ſhall recover, for the Tenant who pleaded our of the point 

ofthe Asſiſe, ſhal not take advantage of other matter. Alſo the inquiry 
at large is all in favour of the Infant, ſo they ſhall ayd him, but ſhall never 

do him hurt, 34.7 Ed.3.fol.91, Aſſiſe 1359. 

In an Ailife the Tenant pleaded a Recovery againſt the Anceſtor of the 
Plaintiff, and faid that another Anceſtor died ſeited, and the Land deſcen- 
dedunto him againft whom &c. who died ſeifed, and rhe Land deſcended 
unto us, the which: matter &-c. & preditt Def. ſimiliter , now it was hol- 
den becauſe the Defendant had not anfwered unto the title, but, er predi@. 
Def. fomiliter, this is as no rejoinder , whereby the Aſfiſe ſhall not be 
taken upon the title, but in nature of an Aſliſe at large, by which the title 
is not confeffed. And if the Afﬀiſe finds the doing of the Anceſtor hang- 
mg the Writ, and Judgement be given, yet his Here ſhalt not avoid this 
without error, and the Tenant ſhall have advanrage thereof. And if a- 
nother good title had been recorded for the Plantiff, he ſhould have recc- 
vered : andnote, that it is to be obſerved when the title is made without 
traveriing the bar. Piper. It ſeems otherwiſe in reaſon, if he had traver- 
ſed the bar. 28 Bock of -Ffſiſe p. 32 Ed. 3, Af. 99. and hereto agreeth, 
wherupon pleading the Bar, the Plantiff makes his ritle, and that not tra- 
verſed the Ailiſe ſhall be at large, 28 <Mf. p. 48. wide Divi/. 23. and 
where a fufficieat bar is pleaded , as a recovery againſt the Plaintiff, and 
he make an inſufficient title, as that his Anceſtor died ſeiſed, pending the 
Writ, or aiter the Writ, and the Aſliſe taken at large without rejoinder, 
yet they ought to inquire ofthe bar pleaded, aſwell as upon the ſeiſin and 

diſleilin, 


Ypoſe 
diſſeiſin, and after recovery pleaded, ſeilin and diſſeifin ſhall not be found 
without ſaying how.it came, &c. 28 Af. Pla. 17. Aſſ. 267. 

In an Ailiſe by an Infant , the Tenant Pleaded the Feoffment of the 
Anceſtor with Warranty, the Afliſe was awarded at large, and that found 
by diſſeiſin, 16 e1ſ.P.9. Afſiſe 207. and error upon a deviſe pleaded by 
the Anceſtor of the Infant in and proved there , and pro- 
claimed to put the Infant to anſwer thereunto without taking the Aſliſe 
at large, 37 Aſjſe, P. 5. Aſiſe 328. Burthe Infant was put to anſwer to 
a Leaſe for years, pleaded ro be made to his Father by deed. But the Af- 
ſiſe awarded 32 Aſ.p.6. Mord.31. 40 Af]. P. 34 Aſiſe 342.39 Aſ. p. 3. 
46 Aſſiſe P 13. the Infant ſhall not anſwer to the Deeed , but there the 
Deed was inſufficient. | | 


In Afliſe upon bar pleaded, the Plaintiffe made his Title by Leaſe of the : 


Tenant for lite &c.upon which the asfiſe was awarded,now becauſe the ti- 

tle is not anſwered nor traverſed, the asfiſe ſhall be at large,and if another 
title be found for the Plaintiff, he ſhall recover: In like manner other mat- 
ter found forthe Tenant ſhall be good,as the Leaſe found upon condition, 
and that he entred for the breach thereof &c. upon this the Plaintiff ſhall 
be barred, al though theTenant plead another barr. 28. Aſſiſe P.48. Aſiſe 
273. Plea 17. and 17, Afſiſe p.18. Shard agreeth. W1ilby, the Afsiſe ſhall 
be there upon the Title, and upon the ſeafin and diſſeiſen , but if the Title 
were traverſed and found, they ſhall not enquire of the ſeiſen, bur of the 
diſſeiſen and damages T «tle 9. vide Div1/.2. 

| An Aiiſe againſt Husband, and Wife, who confeſſed the ouſter by 
plea, and upon default of the Husband the Wife was received, and pleaded 
the ſame Plea, and it was found againſt her, yet the asſiſe ſhall be taken 
of the ſeiſin or diſſeifin &c. and thereupon this being found, no diſſeiſor 
named, the Writ abated. Bel/kyap. If in an asfiſe brought apainſt two, 
the one confeſſeth the ouſter, and the other pleadeth ro -the Asfiſe, and he 
is found Tenant, and that no diſſeiſor is named, the Wrat ſhall abate, and 
the plea ry ranger ſhall not hurt the Tenant, 44 Ed. 3. fol.23. Afiſe 58. 
11 H.q.fol. 

In an Asſiſe the Tenant made his title as Heir, and that thePlaintiff is the 
ſon of f. the ſon of our Father born before the eſpouſals &c. the Plaintiff 
faith thar his Anceſtor was ſeiſed, and the King ſuppoſing that he had 

' forfeited for treaſon ſeiſed , and upon his death we have Livery becauſe 
found no Traytor, the Tenant demurred to this, and the asſiſe awarded 
in point of asfiſe,and upon the whole matter found, the Plaintiff recovered 
24.2. Ed.;.fol. Aſſiſe 170. 2. Aſſ. p.9.29. Aſſ.p.r. | 

Upon an inſufficient bar pleaded the Plaintiff ſhall have an asſiſe at 
large, 11 H, 7. fel. 28. So where they demur upon a bar, and upon ad- 
zjournment, this 1s judged no bar nor eſtoppel, 39. Aſſ.p.3.46. eff. p. 13. 
vide eAvowry Dsviſ.44., and 38. : 


TI. where 


Pas 


| Lie. 
II. Where 4 man' ſhall recover an Alfiſe by releaſe of damages 


without enquiry _ of the ſeiſin or diſſeiſim , and where it 
fball be inright of demager. 


N an Asfiſe againſt the Husband and Wife, and. the Husband and 
Wife pleaded a recovery, T. pleaded to the asfiſe , they faile of the Re- 
cord, the Plaintiff recovered damages and ſeifin of the Land without 
taking the asſiſe againſt T. 44 Ed.z.fol. eAſſ. 57. But if the Husband 
had made default at the day , and the Wife had been received, although 
ſhe knew nothing to ſay in bar , yet the asiſe ſhalbe taken at large. So 
where the infant failes of the Record, 24. 14 Ed. 3. Aſie 110. agreeth, 
that by failer an infant ſhall not be an artaint, a Diſſeiſor without Verdict 
of asſiſe, 36 Ed. 3 Af. 443. vide Divs/. 1. and 22. and Divy/. 9. failer in 
mortd. | | 


Upon Record of a Fetrax:t pleaded, and dav piven over to have it at 
the day, 'in! the bench he failed , becauſe the Juſtices found ir not, the 
Plaintiff releaſed damages and: had Judgement 1 5 £4. 3. 4f. 96. So ifthe 
Plaintiupon the bar makes title upon Record, and at the day brings it, 


the asfiſe thall be in right ofthe damages 29. ef. pla. 1. eAﬀeſe 275. 


. And whereja man ſhall have Judgment withour releaſe of damages. Vide 


Divi. l.cap. 2. 30.Ed.z. Aſſiſe 10. 


In an asſiſe againft Husband an Wife , who plead a Record and faile; 
ſhe being received, the Husband ſhall not be ſaid to be a diſſeiſor by the 
failer : and if the Wife plead a Record and confeſs the ouſter, yet no 
Judgment ſhall be npor-this found againſt her without verdi& of the diſ- 
ſeifin. Burt if ina Precipe ſhe be received upon the default of the Husband. 
Viae le:Diverfte H.11 Hey. 4.fol:51. & vide 26. Aſſiſe pla. 35. and ifſhe 
plead the Deed of A. and it is found againit him , and moreover that the 
ſame A. held joyntly with the Wife, and that ſhe ſurvived, now ſhe ſhall 
recover and bar the Plaintiff 39, Af.p.16. Afſiſe 327. | 
Ifa man pleadeth a Deed in Bar , and confeſs not the ouſter , and after 
waves his bar, - the 1nquiry ſhall be only of the ſeiſin, and upon findings 
thereof the diſſetfin ſhall be adjudged by the Plea, 21.13. Ed. 3:eAſ.117. 
and this may be, be it an Aſsiſe ofRent or of Land. 

And it is faid, that where upon a bar pleaded, and title made,and found, 
the inquiry ſhall be only of the ſeifin and damages &c. Jt feemeth this is 
underitoodin right of damages,'17. Aſ.pla.18. ” 

Bur ſee where the Deed 1s pleaded in bar, and the Plaintiff makes a title, 
by which he waves the bar,and alledgeth the Land to be in another Town, 
becauſe he would ſay nothing elſe), the aſsiſe was awarded , and it was 
there ſaid, that when the Tenant waves his bar Pars. he uſed to take the 
aſsiſe for the dammages, 1 24/s. p.17. Ajs. 188. But other ſay, that the 
alsiſe.(Fal. be at large, ithe wave the bar and plead to the aſsife &c.73de 11 
Aſs. pla. 23. E 9 


74 


In an afiſe asainſt the Husband and Wife, and T. the Wife pleads to 

the aſsiſe, th Husband rakes the whole, and voucherh the ſame T, who 
warrants des lleads a Record and fails, now the Wife may pray receipt, 
npon default of her Husbarid, for he is not out of the Court, but ſhall have 
challenge to the afsiſe, and the afsiſe ſhall enquire whether he be a Diſſei- 


ſor, 16 E.3. Receipt 104- 


The Tenant pleads g Recovery againk T. in Error, aud that he entred 
pon the Plaintiff rer-Tenant , withqut a Scire' f#c. Þy which the afriſe 
was awarded in right ofthe damages, 28 A/s. pia. 11. af. 268. Vide Di- 
viſ. 28. OT Re 


Wy 


111, Where Alſiſe ſhall twice be taken, axd where « Mortdean- 
ceſter or Juris utrum ſball be twice takgn , and where not, 
. wpon Lands jeiſed into the Kings hanar. 


N anaſviſe againſt to, the one pleads to the Aliſe, the other that he is | 
| bobs Tenant, but to the King. This ſhall preſently be inquired of by 
the aſciſe, if the Eſcheator be not preſent. But if the King certifie that he is 


_ ſeiſed, whether this be pending the Writ ar before , the Court thall ſur- 


ceafe, 38. Af: p: 16. Ayde de Roy 91. Yoga 30. Beck of Afife P. 5. and if 
this be —+S hn er the aſsiſe ſhall ways 7 _ H. 6. 
fol. 1. Andthe afbiſe ſhall not ſtay, if the Efcheatar be preſent, nor thew 
the cauſe of the ſeiſure, 9 H. 7. fol.10 vide 16 H.7.fol.12. An afsiſe by 
Amit. and Neece, the Tenant who was Husband of the Mother,and Nrece 
her Daughter pray aid of him as Tenant by the Coyrtefie., and alledge 
that (he 1s within age &c. whereby the aſsiſe- ſtaid for the whole, becaufe 
it ſhall not be taken by parcels. So where the Tenant pleads a feoffment 
of the Tenant by the Courteſte with warranty in bar for one moyety, and 
voucheth the Neece for the other moyety who is within age , the whole 
ſhall be ſtayed can/s dia 41 E4.3. fol. 7. Counterplea of aid thereto in a 
Aortdeanceſtor, 45 Afſ.P 37. Vouch. 207. | 

Ina fars utrum by three ſeverall fummons,the Tenants were eſſoined, 
and afcer made default, and the Jury awarded againſt the one., and the 


_ oneſummoned alone, and taken by Ni/s pris, and the whole held diſ- 


continued, becauſe there was no mention in the Record of the reſt. But 
if che Record had mentioned the others and their ſeveral Pleas, theVerdi& 
ſhould have been good, and he ſhould have recovered thereupon. For a 
Aortd. of furs utram may be well taken by parcels where there are ſe- 


_ veral ſummons, andall mentioned in the Record , 17. Ed. 3. Diſcent 49. 


otherwile it is 1n an aſsiſe, becauſe no ſummons. 
Mortd. againk three by. feveral ſummons, they all vouch, the Voucher 
of the one is Counterpleaded, the ame ſhall 'not betried by the afsiſe, be- 


cauſe it ſhill not bs takea by parcels, and bereupon feifin found, there 
ſhall 


7 dN.\ 

- {hall be inquiry further ofthe points of the Writ, 16 Af. P. 3. and if the 
pn —_ youch forraign , all the aſsiſe ſhall be adjourned , although 
there were ſeverall Precipes, and upon default of the others, the afciſe 
ſhall be awarded againſt them, bur not remanded to be taken , until the 
ifſue be ended between the Tenant and the Vouchee; and then all ſhall 
be remanded, 17 Af] P.9. 

In an aſsife againſt two, the one took upon himithe whole, and pleaded 
in bar, the other prayedaid of the King : the Plaintiff faid that he which 
pleaded in bar is Tenant &c. Now the aſsiſe fhall inquire who is Tenanr, 
and if the other be found Tenant, he fhall have aid, and after a Procedends 
the aſsiſe ſhall be again taken : and if ina Aforrd. the Tenant vouch , and 
this is Counterpleaded, the aſsiſe ſhall be caken, and if the Counterplea be 
found for the Tenant , he fhall have the Voucher. So upon aid counter- 
pleaded &c. And then fof the Vouchee, or Prayer, the aſsiſe may be taken 
another time. So if the Vouchee youch oyer , and it is Connterpleaded, 
M.15 E4.4. fel. Afſ.33. So wltere he which hath pleaded to an aſsife by 
| Baliff, and pleads a fine in his proper perſon after 20 Af. P.6. Af. 215: 
and the alſsiſe ſhall not be taken upon any Iffue after the choice of the 
Tenant,until the aſsiſe have inquired who is Tenant, 35 Af, P.3. Af.3 20. 
Vide 12 H.o fol2. | | 

The caufe of ſeiſure by the Eſcheator is not material, otherwiſe it is of 2 
ſeiſure of him who hath a Cortimiſsion to inquire and ſeiſe, for his ſeiſure - 
without inquiry is void, 30 Af. P.5. = 

In ah aſsrſe againtt B. and C.B. as tenant of one acre pleads no ſach 
town, C. as tenant of the reft _ jointenancy by Deed, the aſsiſe ſhall 
not be taken againſt B. until the jointenant be warned - whereby day ſhall 
be given to B. until &c. and then one aſsiſe ſhall ſerve for all, H.19.E4.2: 
Aſſiſe 407. Aſſiſe P. 21. 22 Aſſ. P.6. and where the jointenancy was 
pleaded to parcel, and the other maintained that he was tenant of the 
whole, the Aſife ſhall ſtay for the whole, 19 Af. P. 14. 

In an afsiſe by two, the tenant pleads releaſe of the one, and-that he is 
ready to hear the aſiſe againſt the other, now all ſhall be adjourned , for 
the aſsiſe ſhall not be taken of the moyety, 26.eAſ.P.19. 

The diſſeilin was found, and —_ afſeſſed, and before Judgment the 
tenant cuts down trees to the value of 20 |. and upon this alledged by the 
Plaintiff, the afsiſe was cauſed come back, and found damages for this 
alſo, and Judgment given upon the whole, and good, T rin. 1 Ed. 3. fol. 
Damages, 116. Axdita querela upon a Defeaſance of 50 |. whereof he 
hath paid 20 1. and tendered the rett at a day, Ifſue was upon payment al- 
ledged, and found for the Plainciff, who prayed his damages, and proceſs 
made to the ſame Jury to inquire of the damages &c. and no challenge 
admitted upon the matter , which was before the firſt inqueſt raken, 


P.22.Ed. 3. fol. Bar 283. 
[DI TV. Edi 
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IV. EleGion of the Tenant in an Alſiſe, and how and when the 


As/iſe ſhall inquire thereof, and where it 1s at the perill of the 
Plaintiffe.. 


In an Asſiſe againſt twe, the one as Tenant pleads in Barre, the other 
| few no Tenant is named, the Plaintiffe makes Title at the Barre,and the 
other ſaith, that to the plea pleaded &:c.and che Title found for the plain- 
tiff, and that both are joynt-tenants. This finding of the jointenancy is 
void, becauſe the Plaintiffe ſhall not be conipelled to chooſe his Tenant, 
but where one of them takes upon him the whole, and pleads &s. and 
there if he have miſtaken his Tenant, the Writ abateth, and he ſhall be 
barred, but he is not compelled where the one pleads in Barre, and the o0- - 
ther to the Alſiſe, per Litt/. 33 H.6.fel.35. aſſ.19. bnt where the one 
pleads in Barre, and the other joyntenancy, and the Plainriffe chooſe him 
who pleaded in Bar,and the other is found Tenant, now the Writ ſhall nor 
abate, but the Plaintiffe ſhall anſwer to the joyntenancy (the Reporter 
ſeemed of a-contrary opinion) 44 Ed.3.f.23.afſ. 59 and where the one 
pleaded joyntenancy and the Plaintiff did chooſe T. for his Tenant, and it 
was found that neither of the two, bnt that one of another name was 
Tenant, and ſeifin and diſſetſin found, the Plaintiffe ſhall recover 42 Book 
of afſ.P.1 af]. 345: ow. 

--Inasſiſe againſt $.. and R.S. as Tenant pleads a plea, and R. plead 
as Tenants, without that that S. hath any thing, and plead ancient De- 
meſne, . the Plaintiffe fa:d that he was ſeiſed untill difſeiſed by them all to 
the uſe of xy. who aliened to perſons unknown, and took the profits, and 
as to the Plea pleaded by yy. and R. joynt-Tenants no Law &c. and upon 
demurrer it was holden that now . alone ſhall not have this Plea, and 
if two plead in Barre Joyntenancy, and the Plaintiffe faith, that they are 
ſeverall Tenants, they ſhall not plead a new Barre ſeverally : and it one 
of the Pernors profits be in fat, and another in Law, and they plead ſe- 
verally, the Plaintiff may fay that the one is Pernovin Law, and anſwer 
ro his Plea, and not to the other, 2x H.6.f.57. aſs.38. | 

But where the Plaintiffe hach choſen him who pleaded to the Asſiſe by 
Bailiff for his Tenant, where the other pleads a Fine in Barre, the firſt in 
his proper perſon pleaded the ſame Fine in Barre, and held good, becauſe 
the Plartiffe had choſen hini Tenant, and fo enabled &c. but becauſe it 
was inthe Countrey to take the Asſiſe of the Seifin and Diſſeiſin, he was 
was ouſted of the Plea &c. mere if error, 20 Azsfiſe,P.6 Aſſ. 215. the 
ſame was adjudged accordingly by Finch, becauſe by taking the Asfiſe he 
was forejudged of all Pleas, 48 Ed 3.f. 7. A/2.64. but note there, that 
the Asſiſe found him who pleaded to the Asſiſe Tenant and Seiſin and diſ- 

ie:fin ec. videl20 Ed.3. Asfiſe 133. | 
In an =s{ife againſt rwo, the one (who was Tenant made default, the 
Other 


- 


eAſsiſe. 

other took upon him the Tenancy, and pleaded in Barre, and the Plain- 
tiffe did not maintain him which made the default Tenant to have the Af- 
ſiſe upon his default, but anſwered to the Plea of the other, and the Asiſe 
was found for the Plaintiffe, and that he which made the default difſeiſed 
him not, he being onted by the Plaintiffe ſhall not have an Asfiſe, 
but upon ſuch recovery in a Precipe, he which made the default andis 
outed being Tenaut thall have an asſiſe againſt him who recovered, and 
not taken at default, 21 H.6,f. 57. vide 50 £4. 3.f. 13.aſs. Otherwiſe ja 
| the former Caſe, and that he ſhall have an asſiſe Divi/.12. 

And note, that in a Precipe againſt husband and wife and T.where T. 
departed in ſpite of the Court, now if the Husband and wife ſuffer judge- 
ment -to be given without taking the whole, alchough that they be Te- 
nants of the whole and are _—_ the recovery, they ſhall not have an 
Asſiſe of the moyety, 46 Ea. 3.fel.afſ, 62.vide 12 Ed.4.fol.1.Diviſ 25, 

If the Tenant faid nothing, and the Diſſeiſor anſwer as Tenant, and 
the Diſſefſin found, the Tenant ſhall loſe his Land, per Prs/or 33 H. 6. fol. 
40. and if the one plead nx/. tort. as he which hath nothing, and the 
other plead in Barre, and it be found againſt the Plaintiffe, whereby he 
_ takes nothing, and after he which pleads to the Asfiſe and hath got poſle(- 
| fion, and thePlainriffe bring an Asſiſe againſt him, he ſhall not plead this 

recovery-againſt him, 2, 20. Ed.2. Aſfiſe 398. 

In an asfiſe againſt /. and others, the others pleaded Jointenancy to 
part, and as to the reſt, as Tenants pleaded in Barre, and I. as Tenant 
alſo pleads in Barre, and the Plaintiffe chooſeth him Tenant, and maketh 
his Title by breach of a condition, &c. and Judgement was given, where 
the point in iſſue was inquired before, who was the Tenant, it was er- 
ror: ſoif the Tenant plead, no Tenant named, and it be found that he 
is &c. if they inqnire of the Diſſeiſors before who was the Tenant, it is 
error, P.11 H 4.fol.56. Asfiſe 48. 12 H.6.fol, 1. Andif he which ts che- 
ſen Tenant pleads a Record, and fail at the day, yet no pornces but 
another day ſhall be given to have it, becauſe it is meet to have firſt an 
inquiry who was Tenant, 35 Aſs. P.3. Aſs. 320. agrees upon adjourn- 
ment of the demurrer before the Tenancy be tryed, 35 Aſs. P. 2: where 
there ſhall be error, 12 H.6 fo/.1, | 

In an asſiſe againſt S. and 1, S, pleads a recovery of the ſame Land 
in another Town, AM. as Feoffee of F. pleads the ſame Plea, the Plair- 
tiff without chooting the Tenant demurres, becauſe in another Town,and 

after adjournment he did chooſe 27. Fenant , without -that that exc. 
Schard liked it well, becauſe the adjourment is before the ſame Juſtices, 
and in the ſame plight as it was in the Countrey, and he held the Recove- 
ry no Plea, P.22 Ea.3.fo!*- Aſ.126, ; | 

In an Asfiſe the Tenant pleaded a recovery againſt another named, & the 
Title Plaintiff mean between the Title &the Recovery, The Painriff ſhew- 
eth how that the Tenant aliened to another pending this AsGite , without 
anſyering his Title be mean, or to the right of the Tenancy,vz4.Div 11. 
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 'Fenant, but where the Plaintiff had choſen his Tenant, and if he be Te- 


_ Tenant, andthe Plaintiff admirit, and after it is found that he is nor 


Aſvije. 
So if he againſt whom &c. had entred uponthe Land by his aſſent with- 
out Feoffment, 25 A/c. P.1-4/s 230.and where the one pleads jointe- 
nancy, the Plaintiff may well ſay, that the other 'was Tenant at the 
day that the Writ was purchafed, and if upon this enquiry the jointe- 
nancy be found, it ſeems that the Writ ſhall abate, but it ſhall there abate, 
| becauſe the deed of the jointenancy was void, 26 A/s.P. 2+ «ſ1.233, | 
But note, this was upon Iflue joyned between the parties, but if upon 
the chooligg of the tenant the enquiry had been ex effc40 onely, it ſeem 
it ſhonld not abate, becauſe the tenant which was outed, pleaded Jointe- 
nancy, and -not in Barre, 26 Afſ,P.2. but Pgot thought the Caſe mi- | 
ſtaken, for it ſhall not abate by the miſchoofing of his tenant , bur by | 
the finding of the zointenancy. ; 
The one pleaded joyntenancy, the Plaintifle ſaid, that the other was 
tenant , without thar &c. that at the day of the Writ purchaſed &c. And 
it was found that at the day of the Writ purchaſed, the other riamed gave 
to him that pleaded jointenancy jointly &c.and found the Seiſinand diflei- 
{in whereby the Plaintiffe recovered, P. 18 Ea 3. Af.77. | 
In an Asſiſe of Rent, the Plaintiff ſhall chooſe his tenart 1 7 Ed, 3. A/. 
75. & vide there he choſe the meaa his tenant. | 
In an Asiiſe _— F .and A. tlig one ſaid,that he had nothing but in 
reverſion, and that there was-no ſuch F. in rerum natura. CM. pleaded 
. jointenancy, the Plainfiffe choſe him tenant, and Seidin and difſeiſin 
found, by which he recovered without inquiring if there were ſuch F,&c. 


42 Ed 3.eA4/.128. | 


Note, if every one take upon him the whole, and plead in Barre, and 
the Plaintiff chooſe one for his tenant, and the other is found tenanr , 
the Writ ſhall abate, 44 Ed 3. f.23.4/.59.But it was held otherwiſe there, 
if he which is not choſen plead jointenancy,and is found tenant. 
 AnAslife againſt two, the one pleads to the Asliſe, the other as tenant 
to the moyety pleads in Bar, and the Plaintiff chooſeth the other tenant, 
& he which pleaded to the moyety had nothing which might maintain thar 
he is tenant, and fo found, and the Seifin aud Diffeiſin found, yet the 
Plaintiff ſhall be barred for ever by ſuch triall of the tenant , at the char- 
Ses of the parties; which 'is not where every one pleads in Barre. and 
the Court de officzo will inquire who is tenant , and there it ſhall not a- 
bate,&c. 20 Aſ.P.4Aſs 214.36 Aſs.P.2. 
 Inanafitſeagainſt f. and A. P. as Tenant pleads to the Aſliſe, A. pleads 

as ſole Tenant, a tine to him by a ſtranger , and alledgeth the citle of the 
Plaintiff mean between the grant and execution. Now the Plaintiff prayed 
the Alltſe , and ſome thought that the Court ſhould not inquire who is 


nant, he ſhal have this plea , and ifthe Plaintiff miſtake the Tenant , his 
Writ ſhall abate, ſome gain-faid this: and if one plead to an affiſe, as 


tenant that the Writ ſhall not abate &c.8 Aſ. P.1. 8 EA. 3. fol. 1. 


And 


LOS 


Mfije. 
And whereevery one pleads in Bar as Tenant ofthe whole, it js error to 


enquire of the iſſue, before enquiry who is Tenant 11 2. 4.fol: 66. 12 H, 
6:fol;1.ſupra. 


A 


Ee COOOe eOn_ — 


V, When the Tenant ſhall plead after the Aſſiſe awarded upon the 
Plea of bis Baile, and what ples ; where after the Afjije awar - 
ded againſt him, and where in perjon after the Plea tothe Aſo 
fiſe. | 


Nan Aſliſe all pleaded to the Afsiſe by Bayliffs which remains 
| > the default of Jurors, and at the day the one appeareth and pleads a 
releaſe with Warranty, and recovers, yet it was fard, that the Statute did 
not help him, but a in Coreibince after the Verdict againſt him, H.11 E4,3. 
Af: 85.12 Ed:3.Af:116. 12 Af; P:,37. 8 Af: Þ: 18.&8 Ea: 3. fol: 39, 
wherto agreeth Divs/e 35. DR 

But where an Asfife is awarded upon the plea of the Bayliff, and fome 
arenow ſworn he ſhaff nor plead a Reteafe in his own'perton, 29 ef: 
P:18 Aſſ:182. Vide the Tenant pleaded a Releaſe made after Verdict at 
the day of Adjonrnment npon the Verdi&. In like manner he ſhaft plead 
the entry of the Plaintiff after the Verdi&, but he fall not plead aRe- 
leaſe after As prims,21 E4:3. fol:23. Aſ:105. - 

An Avhſe agannft Infants, who feveralty as Tenants of parcgl! plead to 
the Asſife by their Bayliff, and the Afsiſe awarded, and after they vouched 
R. by Leaſe for life, and he could not change, becaufe it is no plea wherof 
certificate will lye, 8 Ed. 3.fo/:39 8 Af: 7: 18. And an Infant was not re- 
ceived to plead diſcent after Afsiſe awarded upon the Plea of his Bayliff, 
and certain of the Afﬀife ſworn 3 eLſ:P.11. Aſ-187.P. 3.Ed.z. Age 68. 

Vide Divi/. 1 B. and the 4 (*, where he which plead to an Afciſe by his 
. Bayliff, andafter the Afsiſe awarded, was choſen Tenant, he could not 
plead in Bar,20. Af.P 6. 

An Afsife of the fonrth part of the Uſhery of the Common Pleas Bench, 
uyon An infufficient Bar pleaded, the Afviſe was awarded, the Plaincift 
ſtewed the Deed of the Office to the Courc,theTenant inall not haye view 
therof after the Aſsiſe awarded, - Ed: 3.fel.57. AJ.135.7 AF, PÞ.i2. 

Aicer Aiztſe awarded which remained for want of Jurors, the . Tenant 
pleaded that the Demandant had entred into part hangins the Writ, and 
leafed it ro us for years, and it was good, becauie it was to the Writ ; and 
if co Tenanr-alien to the Plaintiff upon condition, chat if the Tenant do 
ner, c. that all ſhall be yoid, and hedo it nor, but the Plaintiff co:t;- 
nues {eiſed, che Writ is abated, M10 Ed.z fol.5. AF. 163.ſo he ſhail plead 
OO plea comes after the latt continuance after the afsile awarded, io A/ 

14. ” 


V I. Pleas 
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V I. Pleas for the Tenawt of Land in an Ajſiſe of Common , Co- 
rody &'c. and where the Pernor of the Profits is not named, 
and where all the Tenants are not named. 


I an Aſsiſe of Rent, the tenant of the Land pleaded of of bi fee , and 
 Lupon title made by recovery by confeſsion of the Anceſtor in Dower, 

the Anceſtor had it not but in taile , and we are in by diſcent, and faith, 
they were never married &c. and that certified againſt him , he could not | 
have another Plea, although be were within age, 28. Af]. P. 53. Af. 294. | 
Note that owt of hi fee is nd plea, if he ſhew not in fact that he 1s te- Þ 
nant per Pri/at,32 H.6. fol.20. | | | 
Upon ont of hss fee pleaded,and title made by grant de manerio recipien- 
do by the hands of T. and C. One ofthe Defendants ſaid , that the parcel | 
whereof he is feiſed, theGrantor held in Demeſne at the time of the grant: 
and the other ſaid, that the. Land whereof he is ſeiſed was charged but | 
with 4s. at the time &c. how the Grant ſhall enure. Yide Grant 7 Z4. 3. | 
fel.g. Aſſiſe 132. | : | | 
_  Anaſfiſe of Rent, andmade title by Grant to the Husbandand Wife of | 
8 1. for their lives, and if ſhe ſurvived him, that ſhe ſhould have 40s. now | 
the Wife ſurvived, and brought an aſsiſe of the 8 |. and well, but the te- 
nant being a ſtranger to the Grant, may well ſay, Thar at another time ſhe 
brought a Writ and demanded 40s. only, 8 Ed 3. fol. 23. Af. 143. and 
yet the other was depending. Vide feoffment. Divi/. 34. 

An afsiſe of twenty pence Rent, and three acres of Meadow, the tenant 
faith, that this 1ſſueth out of the Meadow, and three acres of Land whereof 
I. holdeth two acres, and T. holdeth one acre not named, and a good . 
plea. And it was found that R. held the Land and Meadow of the Plaintiff, 
and aliened the Land to divers perſons to hold of him, before the Statute, 
and after the Statute aliened the Meadow to the tenant, to hold of the 
chief Lord. Now befote- the alienation of the Meadow the aſl. had lain 
_ againſt R: without naming the.others &c. But now the tenant hoſdeth but 

parcel, and ſhall not abridge the- Plaint, nor apportion the Rent in ab- 
ſence of the other tenants &c. A. 4. Ed. 3. fol. 47. Af.165. 3 Ed. 3. A. 


7%. | 
If the Plaintiff himſelfe be ſeiſed of parcel of the Land, whereof &c. and 
the tenant of another parcel, and a ſtranger not named of another parcel, 
the whote'ſhall abate, for he ſhall not abridge againſt him that is not na- 
med.,"bur he may well abridge for the parcel of which himſelte is ſeiſed, 
but note, that the tenant'which pleaderh this muſt ſet down that he is 
rerant of right, and that he holds not the whole of the Plaintiff as of him- 
ſelfe , for jj fc, the aſliſe lieth without naming the others, 3 Af. P. 18. 
«[. 188. 4 Af. P. 5. In like manner the tenant which pleadeth Gn 
| | ought 


Ry 
.ought to tender his rent for his portion, and ifthe Plaintiff hatli been ſei- 
| fed, of the whole Rent by the hands of the tenant , yet he ſhall plead this 
* matter, 3 Ed.3. fol. 21. Aſſ«173. 3. ef. P.18. by 
Lord and tenant before the Stat. the tenant enfeoffs divers of the parcels 
to.hold of himſelfe, and others of another parcel to hold of the Lord, now 
the Lord ſhall not diſtrain the laſt Feoffees, nor have the aſliſe againſt them 
without naming the others, and the tenant, bur before the laſt Feoffment 
the aſsiſe did lie againſt the tenant alone, as tenant of parcel, and hin» 
ſelf at the reſt, 4 4. P. 6. Rent granted of one Oxe-gang of Land , and 
' if this be aliened, or recovered, to that the Rent be ftayed thathe ſhall 
diſtrain in the Mannor of B. and the Oxe-gans is ſold , yer he ſhall noe 


 haveanaſliſe without alſo putting the Oxe-gang of Land in view, 1 Ed.3. - 


fol.21. Af.109. 1 Aſ.P.10. Grant divi, 4. &c. | 
' Itis no plea to fay that he holds as Guardian &c. for the Guardian ſhal 
hold it charged, 3 Ed.3.Guardes Divi/. 29. tenant faid, that he: had no- 
thing but by leaſe ofthe King of temporalties whereof &c. had aid, and 
after Procedendo, he excepred againftthe deed bearing date beyond the 
Seas, 27 Aſ-P. 43. Aſſ-2. 155. | 

The Tenant may well ſay,that the Eſcheator had ſeiſed the Rent for the 
King by office, or without Office. [udgement if the King being not con- 


ſulted, &c.So that the King reciting the Grant of the Land , and the Rent . 


reſerved ratifie it &c. Or that another is Tenant of parcel not named. 
Or where the Rent is ſuppoſed to iſſue out of the Mannor of T. and Hun- 
dred. The Tenant may ſay that there are four Towns within the Hundred 
not-named. Judgement &c. - But it ſeems it ſhall be no Plea, becaule a 
hundred ſhall not be put in view, 3o Aſ*P.5. 

Ifa ſtanger take Rent by coertion of diftreſs, yet the aſliſe lieth againſt 
the Tenant alone , without naming the Pernor. 30 eAf. P. 5. Af. 267. 
Viae 33. Ed. 3. Aſſiſe 456. 1n an alliſe againſt the Pernor alone reſcous 
was made by the Tenant and another. | 

An afliſe of ten pound Rent, all the Land is put in view ,:the Tenant 
who pleads «xt of his Fee in general , ſhall not afterwards fay , that heis 
tenant but to parcel, for he might have alledged that art firſt , and have 
_ pleaded over oxt of bs: fee, but the Plaintiff admitted the plea, by which the 
tenant ſhewed , that the Plaintiff hath recovered parcel of the Land &e. 
for the which cauſe the Rent was apportioned, 3o Aſ.P.12.A4fſ. 300. and 
_ how it ſhall be apportioned. vide Avewry Diviſ. 35. | 

And the Tenant may fay that the Plaintiff hath purchaſed part of the 

Land whereof &c. or that part is deſcended unto him, 34. Afſ. P. 15. Aſſ. 
318. vide Avowry Divs/.35.36. 
If a Stranger hath recovered parcel of the Land, whereof an aſliſe brought 
for the Rent abated, becauſe he named not theRecoverer, 8 E4. 2. /t. Ca. 
* Aſſiſe 392. An aſsiſe ofa Rent charge, not naming all the ter-tenants ſhall 
abate, unleſs that he name a Pernor of the Profits tor the whole. Bur for a 
Rent ſervice, it is ſufficient to name the meſne for all, 33 £4.3. Af. 456. 
N= Bur 


81 


Aﬀsiſe. 

But ina Scire fac. againſt T.of 2 o5.tent,asTer-tenant a Deforceor,where 
ren ſhillings 15a Rent Charge iſſuing out of his Land, and thereſt is Rent 
ſervice whereof he is meſne , the. Writ ſhall abate for the reſt , for the 

Writ ought to ſuppoſe him tenant thereof, 31 Ed. 3.4#/r4r. 331. 

In a Formedon of rent , to ſay that a ſtranger is ſeiſed of parcell of the 
Land whereof &c. soeth to this action, AM. 17 Ead:3. writ 353. 

In an aſliſe where (i invita was brought of Land and Rent, the Tenant 
by receipt being party to the Writ, as to parcel of the Rent, ſaid, that the 
Rent ifſueth our of the Land demanded &c and this was a good plea to 
the Writ, and to another parcel ſaid, that B. was ſeiſed of the Land, and 
leaſed it unto /. for life, rendring the Rent and died, his heireleafed it for 

life to another, rendring a Rent, and granted to us the reverſion, and /. 

the firſt Leſſee 15' dead, and this was the rent for which the Action is 

brought, which B. granted to the Plaintiff, this is a good plea, for which | 
cauſe the Plaintrff ſaid, that Þ. was ſeiſed of the Rent in tee, and it appea- | 
red by the plea of che Defendant, that he is not tenant of the Land, nor of } 

the Rent demanded, 12 Ed 3. rit.257. vide Divi. 7. 7 

In an aſsife of Common appurtenancy , the Tenant ſaid that he is Lord, # 
and one T. was Tenant ofthe Free-aold to which the Common appurte- | 
nancy is claimed, and we incloſed againſt T, who aliened to the Plaintiff, | 
and ſeemeth a good bar, 4 Ed.3. Af. 179 and here it ſhall be a good plea, | 

that another is tenant of parcel-of the Land not named &c, ibidems. 


QI... 


V I]. Pleas for the Pernor of the Rezt or Tenant, Fc. and who is 
Pernor, and where the Ter-tenant eught Jo be nawed, and | 
where xt. | | 


N a Writ of entry of Rent in the Per, the Pernor may well ſay that the 
Land out of which &c. is ancier:t Demeſne, Md. 4 Ed.z. fol. 53. Anc. De- 
wmeſ/ne 19 | | | 
In a Formedoy, it ſeems that the Pernor of the Profits ſhall not ay, that 
another is tenant of part of the, Land, of which &c. not named , bur the 
rer-tenant ſhall have the Plea, andit feemerh no plea for Rent ſervice. de 
Diviſ, B.G. Put it ſeeins no Plea, that he holds got ofhim, for this is to be 
ſeen by the Alienation.ofthe.tznant in taile , and yet the iſſue ought to 
recover.And the Writ lieth againſt the meſnealone;who is not ter-tenant, 
nor the Pernor, but ſball abate, it he be not meſne of the whole, 19. E.3. 
Brief.468. M4.33.Ed.z.Writ-g21. and Vide that ont of bx fee is no plea in 
a Formedsn of Rent, becauſe this is true , yet the Lord ſhall falſifie a recc- 
very againſt tenant'in taile, 44 Ed, 3, fol.rg. | ; 
Nor-tenure of part of the Land out of which the Rent. charge or Rent 
ſock &c. goeth to the whole, the Writ being pleaded by him who is ſup 
- _ poſed 


Hoſe. 

poſed to hold the Rent in 2 Score facia of it.. Soheis ſuppoſed Pernor oF 
the Profits. But he ſhall ſet forththat he 1s not Pernor bur tenant of part, - 
and it behooves him to ſay in fac, that it is not a rent-ſervice, unleſs it do 
appear by the Writ, and tine which names not any ſervice &c. Zuere. 
that if he be not meſne of the whole, or Tenant of the whole Rent ſervice, 
where there is no meſne , the writ ſball abate, aſwell as of a Rent charge, 
24.33 E4.3. Writ 921. and becauſe the Tenant do not ſet forth what Reot 
itis, 19 Ed.3. Writ 468. 7. 4 

And it is no plea for the Pernor of the Profit of a Rent'charge in an 
Aſſiſe to ſay that another 1s tenant to a parcel of the Land : alſo although 
| he be tenant of the Land, and it be found by verdi&, not upon the Plea of 
the Party, that a ſtranger is tenant of part , this ſhall not abate the Wrir, 
22 H.6 fol.23.»Aſ. 11. | 

And if one diſtrainto my uſe, and I agree and take the rent, Iam the 
Pernor, 6.R.2. Af.71. 

In an aſliſe of Rent againſt the Pernor of the profits and Tenant, the 
Pernor ſhall not plead releaſe of the Rent, but may well plead a Releafe of 
all actions, ALB H.x. fel, incumbent I5. ”— 

Bryan (aid, If I grant my rent to T.and wards. bring an Alliſe a- 
cainft re Tenant, and againft T. as Perno ſe Profits, and T. wilinot 
plead the grant, now the ter-tenanr ſhall plead it, which Keble utterly de- 
nied, and faid that the Tenant ſhall not plead any plea, the Pernor being 
named in the Writ, 2 H.7 fol.14. Bur if the Aſliſe be brought againſt the 
Tenant alone, he ſhall plead any plea, and ſhall compell rhe Plaintiff to 


make his title, 5 H.7. fee. 34. But where the Pernor pleads in bar, or to the 


afliſe, the tenant ſhall not plead in bar by releaſe or other matter. To 
Keble agreeth Pigor, and it ſeems it 1s becaule he is not named as Tenant, 
but as a Diſſeiſor, 31 Aſ.P.31.Af.308 | 

In a Writ of entry ofa Rent the Pernor of the profits ſhall not plead 
out of hus fee, 18. Ed.2. Entry 73.50 neither in a Mortd. ofa Rent, 12 Ed. 


3. Hors de ſox fee 30.21. 32.H.6. fel.20. Agreed by Pryor, becauſe he ſhall ' 


not compell me to make title, 9 Ed. 4.11. | 
In anaſliſe of Rent it was found, that one not named took the Rent to 
the nſe of the Defendant, and that heagreed, wherefore he was held a 
 {ufficient Tenant and Diſfeifor , A. 6. Ric. 2. Af. 91 Vide $ Ed. 3. fol. 
AMrans de faits 15. Ii there be a Pernor not named, in that caſethe Writ 
ſhall abate, 33 Ed.3. Af. 456. but he needs not name the ter-tenant. Vide 
1H.8.fol.4. | | 
If the ſervice of the Meſne be arrear, and a ter-tenant make reſcous, the 
aſliſe lieth againſt the meſne alone as tenant , but it is neceflary to name 
the other as Diſſeiſor. 17 Ed.3. fol.46. Aſ.75. 33 Ed.3.Aſ.456. 19 Ed. 
3. Brief 404- For the meſne is the tenant, and the ter-tenant ſhall not be 
named but as Diſſeiſor , becauſe the meſne had not made the Diſleiſin, 
31. ef. P. 31. Af, 308. Vide Divi/, 6. C. 3. Afiſe, & 8 Ed. 3. 


fol.53. 
M 2 x It 
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 Aiſe. 
It is faid, that if the meſne alien his ſervices, and take them back apain 


to him and his Wife, and the Lord diftrain &c: in an affliſe the Wife ſhall 
be named, bur if he alien the rent, reſerving the ſervices,and after take the 


ſame again to him and his Wife ; now in an aſliſe by the Lordthe Wife ; 


ſhall not be-named. 31 ef. P.3r. | | | 
Lord and Tenant by 11 s. Rent, the Tenant aliens to T. who payes to 


the Lord 9s. andafter makes reſcous for the 2 s. Now the Lord ſhall not 


kave an aſiſe of the 2 s. without naming the ancient Tenant, becauſe he 
is not ſeiſed of the2 s. by the hands of T. @«ere 8 Ed. 2. Aſſ. 387, and 
there it is ſaid, that he ſhall have an aſsiſe of the whole Rent , not: of the 
2 s. if he hath cauſe ofation. Yide Divs/, 8.1 2.E4.4. 


In Nuſance you ſhall not name.the Land of the Tenant to whom, as you . 7 


ſhall in an aſsiſe, but Nuſance not without naming the Tenant of the Land, - 


in which, and him that made it, but not againſt the Feoffee, CH. 18, Ed. 2. 


Aſſ-374- 


 Analſziſe for taking profitin another mans ground, ſhall not be main , 


tained againſt the ter-tenant, withour ſhewing him the Deed. Bur where | 


it is againſt a Pernor ofthe profits, it ſufficeth to ſhew it to the Court, and 
the party ſhall not have @Gpag thereof, if the Plaintiff confeſs not himſelfe 
privy to the deed, H.$ Ea.37fol.16. 


— a —_ — ” COCEE_T_— WP _ — ” 8 _- : —_J 


V I 11. Where ſeiſin of one thing (hall be ſeiſnof exother, to have 7s 


an Aſſiſe thercof , and of what ſeiſen the aſſiſe lieth, 


= Grantor of a Rent dieth before attorneyment, ſeiſin had after- 
& wards is not ſufficient to have an aſsiſe. Bur if an Abbot diſſeiſed of 
his Rent dieth , and reſcous be made to the ſucceſſor that would diftrain. 
he ſhall have an aſsiſe, 3 Af. P. 5; Af.183. M.32.H.6. fol. 6 49 Ed.3. 


fol. 14. 


© But Bj/ held the Judgment erroneous, where the Warden of an Hoſ- 


pitall recoveredupona Reſcous to him made, where the predeceſſor was 


not ſeiſed, Menr5.Ed.3.0Af.g03. 

The Heir ſhall never have an Asfiſe of the Seifin of his father, 5bidew, 

but all the books are with the Succeſſor, where the Predeceſſor was ſeiſcd, 
and the Seiſin continued untill the reſcous, and the Title not diſcontinued 
in the houſe by his death, 29 A/s.P.59. A[s5.291. and there the ſucceſſor 
tha{l recover the a:rears due in the life of his predeceſſor, whereto agreeth 
34 A/..P.3.Aſiſe 314. otherwiſe it is if the predeceſſor were not ſeiſed 
Mn deed, 26 Aſs.P.3« 
w Poſſesſion of the Guardian is ſufficient for the Heir to maintain an Af- 
Gſe or Treſpaſſe upon the Statute of 5.R.2. upon the taking away of the 
ward, 2- Ed.4,f.5+ S0-0f the pofſeſsion of a Termor, ibidem &&c. By. 
Celoar 47 ace, . | | 


If 


If the father enfeoff his eldeſt ſonne within age, and afterentreth as 
Guardian of the Infantto his uſe, and after enfeoffeth a ſtranger, this is 
2 ſufficient feiſin for the Infant to have an Asſiſe againſt the Feoffee, bur 
not if the father claimed at firſt to his own uſe, 8 Ed. 3.fel. 63 af.149. 
= Fa 5.4f. 207.& vide 16 af.P.9. 

rantee of Common being ſeiſed, grants it over to 7. who regrants it 
to him before any ſeifin had b putting in his beaſts, yer the grantor be- 
ing outed, now he ſhall have an Asſiſe upon this regrant, 36 4/7.P.3. 
Common 20. and the granteeof the Common being diſturbed ſhall have 
an Asſiſe without taking any other Seiſin, 4 E4.2.4/5.452. 

If husband and wife be joint-tenants of a Corodie, the husband relea- 
ſeth and dyeth, the wife demands it, and is denied, ſhe ſhall have an Af-- 
ſiſe, for Cn 5# vit« lieth not, 2 Ed.2.('niinwvita 18, vide17.eAſr.P.2. 
where the wife had an Aſſiſe of the poſſeſiion of her husband, without 
other Seilin before, or after Coverture, 1.4. Ed 4.f.32. and the ſame 
Caſe of Corodie agreed againſt H.6 R,z. Ci 5x vita 25. 

Tenant for hfe attorns to a grantee of the Reverſion, and dieth, the 
grantor enters, and enfeoffs one f. but the grantee comes upon the Live- | 
ry, and becauſe he could not by the doore, he entred by the window, 
and being half in, half out, he was drawn forth, this was a ſufficient Sei- 
ſin to maintain the Afſiſe, CH.8.E.3. Deures 17, but Seifin for half a day 
after the death of the Tenant for life, was ſaid tobe no Seifin, 12 H:3. 
Aſſiſe 428. See, the putting his Plow upon the Land, and removing of it 
adjudged no Sefin to have an Aſfliſe, 12 He3. A/5.429. | 

Attorneyment to a grantee of a Seigniorie before the day of payment, is 
ſufficient Seiſin to have-an Aſliſe of the whole, 34 H.6.f,46. Aſ.101. 
vide Avowrie Diviſ.g. 5 Ed. 4 f.2. 

The Lord who hath been ſeiſed of twelve pence of the two Shillings of 
Rent, ſhall have a good aſliſe of the whole,12 F4.4.fel.7.e Aſs. 31.8 £d 
3.fel.12.Aſ.141. Andif there be Lord Meine and Tenant, the Tenant 
within age alieneth part to T. who payes part of the Rent to the Lord 
Paramount, this is a ſufficent Seiſtn for himto have an Affiſe againſt the- 
Meſne for the whole 8 E4.3.fol.5 3../5.147.29 lib, Aſfſiſe.pa.59. vide 8 £4. 
2. Aſi.387' Dsvi/.7.F. Heydon ſaid, that the Seifin of the Rent of one. 
Termor 'doth not ſuffice for another, 5 Ed. 4. fol.2.vide 23x H.6.tol. 
Aſſiſe 1O.. | 

Seifin of Common of anothers beafts manuring my Land is good to hive” 
an Aſliſe, be the Common in groſle or appendant, ſo the putting but of . 
anothers beafts onely to take Seifin, and I drive them out preſently,45 Ed. 
3.fol.25.Aſſ.61.22 Aſs.P. Aſfiſe 228. Seifin of Land, to which &c.15' 
ſufficient to have an Aſliſe of Common &c..1y5 Ed.z. «ſſiſe g371. 

By recovery of Rent, where another had the profit,, a man ſhall be: 
adjudged in poſſeſſion without ſuing Execution, and if the Sheriff pyc-. 
him in poſſeſlion by a Cled, this is ſufficient to have an Aﬀiſe, 45 Ed.3f. 
25.31 Ed.z ,warr. of (hres 22.22 aſs, P.228. 15 Ed.3.afſ. 9. So upon:: 

| any ; 


as a (*f 4 


 Afiiſe. 


any poſſeſſion given by the Sheriffe, ſo if the Skeriffe put him in poſſeſſi-* 
on to whom theRent is rendred by Fine, this is ſufficient to have an A\ 
liſe 5 Ed.3. Fine 96. 3'Ed.3.aſſ.444. vide 37 H.6.f.35. f.36. vide avowry 
Djv1/.9. | 

One cannot diftrein the ſame beaſt by which is put in Execution the 
ſame time, 40 Ead.z fol22. 

The Lord grants his Rent upon condition, the Tenant attorns accor- 
dingly, the grantee refuſeth to perform the Condition, the Tenant after- 
wards payes the Rent tothe Grantee, the Grantor diſtreins, the Tenant 
makes reſcous, and he brings an Atliſe without naming the grantee, 
Dnuare 15 Ed. 3.aſ.95. > | 

A woman ſeiſed of Rent takes a Husband who diftrains, and upon reſ- 
cous they have an Aſliſe, and the Writ was diſſesovis eos, but if the reſl- Þ 
ſcous had been before the marriage the Aſliſe ſhould have been Diſſestvic Þ 
eam , 8 Ed.f.12:aj.141.3 Al. 7.5 Af.183. vide 15 Ed.4.fol.18.7 H.7. fol. 
2.1 Ed.3.fol. Te 

If the © be ſeifed of Land after the death of my Leſſee for life, ſup- 
poſing that he held of him in Fee, and before the ow##re le n459 ſued forth 
I enter and am ouſted by a ſtranger, by this «&ffre, T ſhall not have an 
Afliſe, 2uere :; but if the Entry was after the oexſtre /e main awarded, 
and before the Eſcheator had taken it out ofthe Kings hands in the Coun- 
trey &c.It ſeems I ſhall have an Afliſe, for it isas a licence to enter to 
him who hath Right, 10 Ea.3.fol.2.Aſs.156. 10 Af. Þ.>. 

Seifin by the hands of him againſt whom the Precipe lyeth, is ſuffici- 

ent to have an Aſliſe of the Rent, and Setfin by the hands of the Guardi- 
an, Ortermer yis ſufficient to the purchaſer, 8 A/%. P. 14. Asſiſe 191.8 
H.6. 
The Son leaſeth Land ta his Father for life, and other Land to his fa- 
ther and mother for their lives, and goes beyond the Seas, the father a- 
liens all in Fee, the (iſter enters upon the forfeiture to the uſe of the ſon, 
if he bealive, if not, ro her own uſe, and upon outing him the ſon being 
returned, he ſhall have a good Afliſe, 11 eAſ.P.11. Asſiſe 196. 

If one parcener enter claiming to himſelf alone, this is a good Sei- 
ſin for himſelf to have. an Aſſiſe of the whole, 26 Af. Þ. 2.Ailiſe 233. 
But generall entry of the one as Heir gives Seif1n to all at their Election, 
but they may have a »«per ob:it againſt Pim who enters, {o their poſſeſſion 
for their advantage &c.29 Af.P.22. | 

Wherethe one Parcener hath-the other in Ward, and claims the Rent 
to her ſelf alone, ſhe being outed ſhall not have an Asſiſe without naming 


the other, 36 Aſl.P.1.Afl. 325 


Where one parcener claims for all, enters upon the diſcontinuee, and 
being outed, ſhe alone recovers againſt him in Asſiſe, the others may well 
enter with her, 21 Afſ.P.19. Aſl.106. 

Yet in tis Caſe the Diſcontinuee ought to bring his Asſiſe againſt her 
who entred alone, forthe wrongful! entry doth nor five the others poſleſ- 


lion, 27 Aﬀ.p.68.31 Aﬀl.p.33. And 


— 


And if one Heir in Gavel-kind enter generally, and they are voucked, 
the demandant may well counterplead, that he which entred had nothing 
:n the Land diſcended, 43 E4 3. fol. 19. and-therefore if the Heir of him 
which entred not be to demand his part, he ſhall not ſay, Los in/immnl te- 
»#it of his part, 43 E4.3. fol.16. fol.27. 19 Hen.6 fol.q5. 

Seiſin of Fealty is not ſufficient to_ take an aſsiſe of Rent, 29 H. 3: 
Aſſ.433- - | 

RM ofa Roſe reſerved the firſt two years upon a Leaſe for life, is 
{ufficient to have an alſsife of Rent due atterwards, 14.1 5,£4, 3. E xecution 
63.5.E4.4. fol. 2. FL | 

Upon an E legit the Sheriff makes livery to the Attorney ofthe Plaintiff, 
but the Defendant will not go out, whereupon the Attorney departeth 
not, anduponthis ſeiſtn the Plaintiff thall have an Aſiſe without taking 
the profits. | | 

And if a man recover in a Precipe, CIMovrtd, will lie againſt the 
Abator , but in the former caſe the Plaintiffe cannot enter without 
Livery of the Sheriff upon pain ofan Af. 2 Ed. 2 Fxernticn119. Anda 
Leaſe ofa Woman who recovers in Dower before execution in deed , al- 
- thouph he upon the Land in preſence of the Sheriff , who cometh to make 
it, is held void, and ſeifin ofthe rent reſerved is not ſufficient-to have an 
alsiſe. Pigot. DBuere, *It ſeemes ſufficient, 45 Ed. 3. fol.6. Scire 


fac. 92. 
The He 


ol. 6. 

/ Seiſin of many ſervices which ought not to be paid , ſhall not bind the 
Tenant in aſsiſe, nor in a Ceſſavit, P.12 Ed. 4q.fd.7.3 Ed.z. fol. 21. 
Aſſiſe 173. 22 eAſſ.P 68. eAſſiſe 226. And for this if the Grantee of 
the Lord have ſeifin of more ſervices , the Tenant ſhall eſtopp him in an 
alsiſe by the Deed of his Grantor in reciting the certainty , 28 1;b. Aſſ. 
P. 33. A/ſpſe 250. | 

Kthe Lord diſſeiſe the Tenant who re-enters,the Lord diſturbed of the 
Rent afterwards, he ſhall have aſsiſe of the ſei{in had before the diſſeiſin, 
9 Ead.;.fol.8. Aſſ. 153. vide Diviſ. 18. 
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Vide C4 pat, 
in Bevils Gaſe, 


" Abiſe 


I X. Where the circumſtances ſhall be inquired in Aſſiſe, and 
where in another Aion, as well of P'ees 10 the Writ , as in 

barr , *and where for one Plaintiff or Tenant, azd not jor 

all, | 


IN a Writ of entry in nature of an aſsiſe by an Infant,where the wat- 
ranty of the Anceſtor was pleaded in bar, the circumftancas are not in- 
quired, as neither where a fine is pleaded in bar of an aſsiſe. So of a 
forraign releaſe, if not ſuch as go with the Land, as ifhe were ſeiſed at 
the time of the Releaſe, 12 E4-4.fol.17.Age 18. And upon a forraign re- 
leaſe pleaded, it is held error to inquire by aſsiſe of the circumſtances, it 
it be not adjourned to the County where the releaſe was made, 21, Af. 
P.8, Error 79. Vide Divi/.t. Ca. 9. ; 

But in an aſsiſe by an Infant, where the Deed of the Anceſtor was plea- 
ded, it is meet to inquire of all circumftances, as non-age, impriſonment, 
or where otherwiſe ; it ſeemed by Therp, that matter found againſt him 
ſhall not be allowed, 16 Ed. 3. Ds/. 6. Andit iserror , where one hath 
another title not inquired, where the bar is pleaded againſt him, bur if the 
Tenant plead to the aſsiſe,& the matter is found againſt the Infant,as rhat 
his Anceſtor diſſeiſed the tenant who made continual claim OW it is at 
their diſcretion whether they will inquire over for the Infant) 12 H.4.fe!. 
' 20. Aſſiſe 50. 37. Aſſ.p.5. vide 7 Ed.z. fol. Aſſiſe 139. 

A dangein preſentment brought by an infant, where the deed of his 
Anceſtor was pleaded, he was not put to anſwer it, but ex «ſſen/w they 
preſented /alvo jure petentss cum ad atatew pervenerit © 6. M4 H.;. Dar- 
rey preſentment 22. | ; 

A Mortdanceſtor brought by two Infants and a woman , the Vouchee 
faid, that they had an elder brother who abjured and overlived his Father, 
and were at iſſue upon the ſurvivor, and to the iſſue of the Wife and 
Infants , they ſay, that he hath his Record of abjuration. Bur it ſeems 
although that he hath this at the day, yet the aſsiſe ſhall be taken for the 
Infants 9were. But after the Vouchee made default , and yet the Plain- 
tiff had not the aſsiſe in right of damages, bur at large (Vide Records Di- 
vi/.3.But if the aſsiſe cannot be agreed whether they be next Heire, this 
ſhall not hurt , becauſe of this confeſs:1on by the Record pleaded , for 

-which he recovered, 29. Aſ.p. 11. fortd. 28. 4 H.6. fol.23. 

If an Infant faile of the Record, yet the aſsiſe ſhall be at large, 33 E4. 3. 
Aſ.-367. 

> -4ll many do loſe by default in an aſsiſe, the one ſyeth a Certificate 
; onthe releaſe of the Anceſtor,and the Plaintiff in the aſiſe being warned, 

comes not, and the Jury direfted at large to inquire whether it were the 
Deed ofthe Anceſtor , and whether the Plaintifi be his next Heire , whe- 
ther the Deed were by Dares, or by non ſane memorie , and whether the 


Tenant 
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Tenant were ſeiſed at the time, and whether the Plaintiff hath title after- 
wards &c. andevery circumſtance which the Plaintiff in aſsiſe may plead, 
26. Aſ.pla.5. Certiff.7. ; 

Devon ſaid, upon a Fine pleaded againſt an Infant, the Juſtices inqut 
red of his Title, and if the Jurors give him Title, the Aſliſe ſhall be 
taken in the point &c. bur if they know nothing of his Title the Plea 
ſtayes, and it is no Title that the Anceſtor died ſeiſed after the Fine, nor 
that he was ſeiſed and diſſeiſed generally: otherwiſe it is of a diſcent al- 
ledged in a Aort. d'auncefter, Ynod non tft lex, Hill 19 Ed.2, Arfiſe 410. 
vide ſupra Dits/.1:cap.to. 

In an Asfiſe againſt an Infant, who pleaded a Barte, and it was found 
againſt him, it ſhall not be inquired what other Right he hath for the 
wrong ſuppoſed : Ir ſeemeth that this is where he ſhall anſwer to the 
Title of the Plaintife and plead in Barre, for otherwiſe upon a Colla- 
terall Barre pleaded, as warranty, &c. it ſhall be inqured over for him, 
12 H.4:fel.20. 22 A/s.50. 37 Afſ.P.5. As fiſe 328: 

But where he pleads warranty in Barre, andit be adjourned for diffi- 
culty, whether it ſhall be a Barre in the Caſe, and at the day he will vary, 
as that he which-releaſed, he alledgeth as of Tenant for life, with mean 
remainder in Fee, when he had the Fee in poſſesſion, and he could not 
vary, but the Asſiſe ſhall be taken and ſhall inquire of this, becauſe he 
was an infant, P.44 Ea.3 fol.10. AJ: 56. The Circumſtances ſhall be al 
wayes inquired : the Infant being Tenant pleads to the Asſiſe without 
traverſing the Title of the Plaintiff, 28 Aſ,P.51.Aſ.262 and 29 eAſſ 
P.r2.Aſſ. 280. 12 H:4., EE” | | 

An Asfiſe brought by three where two were within age, he that was of 
full age was put to anſwer to the deed of the common anceſtor, who ſaid 
nothing paſſed, and againſt the Infants the Asſiſe at large, 32 Ed 3. 
Aziþſe 98. 

But were he pleaded his Leaſe for life by Indenture to the Anceſtor, and 
that he entred in his Reverſion, the Infants all anſwered, and all of them 
ſaid, that the Anceſtor had nothing of his Leaſe, 28 Af. P.22.4ſ.269. 
But the Infant was not there compelled to anſwer, and Thorpe ſaid, that 
neither the one nor the other need to anſwer, the one beings within age, 
yet he of full age made a Diſcent, 26 Af] P.25Afſ. 284. Andnote in the 
former Caſe, 28 Af.P/a. the Heir could not ſay againſt the Indenture, 
that nothing paſſed, bur that the Anceſtor had nothing of his Leaſe. 

The Deed of the Anceſtor was pleaded in Barre of an Asſiſe brought by 
two parceners, the one being within age ; he that was of age pleaded the 
dying ſetſed of the Anceſtor, and the ſame Title was made for the In- 
fant, the Tenant eftopped them by his Indenture .of Leaſe for life from 
the ſame Anceſtor, both plead the diſcent, without that that any thing 
paſſed. Per/ey, The Infant ſhall not plead this; for then, if ir be found 
for him upon this Deed, where it is not the Deed of the Anceſtor, and 


the Tenant bring an atraint, the Infant ſhall loſe the Land, where perad- 
| N venture 


Aſsiſe. 
venture he hath another Title, for in the attaint the Circumſtances ſha! 
not be inquired. Burton Juſtice, he may have a novel Asfiſe upon the 0- 
ther Title. Pigot, but it ſeems, the Iſſue ſhall be received, and yet the 
Circumſtances inquired for him, and he ſhall recover upon other matter 
found for him. Et þ hoc non , there ſhall be inquiry of the Deed, and then 
Proceſſe againſt the witneſſes, but they were adviſed, 29 A/. pla.53. «/. 
259: vide Diviſ.1 Ea. 28 Aſ pla'6. recovery upon another Title found 
or him. 

And inthe like Asſiſe, if the Tenant make Title as another liſter, and 
that this Land was allotted to her upon the partition, and concludes in Bar 
againſt her of full age, ſhe ſhall not plead it to the Asſiſe againſt the iu- 
fant, but ſhall conclude in Barre alſo, and the Infant and the other ſhall 
anſwer thereto, and yet for the Infant the Asfiſe ſhall be awarded, zo A/. 
p1a.7. Aſ:298. | 

Asfife by an Infant of Land and Rent : To the Land the Tenant pleads 
ne wnques ſeifi. to the Rent, that it iſſued out of the ſame Land, and the 
Infant was not put to anſwer, but the Asliſe at large, &c.P. 11 Ed. 3. 
eF1[.86, So where Tenant by the courteſie pleads the Deed of the an- 
ceſtor with warranty made to his wife,and their Proceſle againk the wit- 
neſſes, 35 Aſſ.3:P 9.Afl.323. But 29 Al. P. 53, they would not award 
Proceſle againſt the witneſſes, untill the Circumſtances were inquired,and 
there P.17. it is faid, that in this Caſe no Proceſle ſhall be againſt the 
witneſses. | : | 

An Asiſe againſt an Infant making Title by the Deed of his anceſtor, 
the Infant ſaid, that his anceſtor had nothing at the time;and it was found 
that he was ſeiſed at the time, but that the Rent was granted upon conditi- 
on, bur this verdid is yoid, becauſe the Rent could not be upon condi- 
tion without a Deed, and after adjournment the Asſtſe was remanded by 
the Infant to inquire whether there were any Deed upon Condition, 33 
Al. P.15. M.33 Ed.3.Asfiſe 367, Kniver ſaid, if the Deed of Feoff- 
ment or grant be ſimple Condition, it cannot be found without ſhewing 


forth the Deed &c. ibidem. 


_ 
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X, What Pleas the Diſſeiſor ſhall plead who hath nothing in the 
Freehold. 


N Asfiſe brought by Husband and Wife, the Diſſeiſor may well 
plead, that the woman is the wife of another man, and not of the Plain- 
cif, bur he ſhall not ſay,that the Woman with one F. as wife of w. le- 
vied a Fine to him of the Land, ood that he concluded to the Writ, 
for he ſhall not plead anyRecord in delay of the Asfiſe, 19 Afſ.P.10. 
Writ 756. but it ſeemeth that he may plead an ontlawry, if he have = 

| Recor 


Record in hand there, and that he was at another time acquitted by his AG 
ſiſe, and this although he had not the Record in hand, bur this gocth to 
the Action: It was allo held here, that he ſhall not have the Plea of a 
Fine, becauſe he is not Tenant : but were if he ſhall find Miſnomer or 
Coverture Schard, that he ſhall 4.20 Ed.z.Af.120. and ſee that the 
. Defendant pleaded that he brought a Writ againſt the Plaintiff of the 
Land, and there he vouched after this Writ purchaſed, and ſo had affir- 
med him Tenant, and he was oufted of the Plea, becauſe the Plaintiffe ſaid, 
that the other was Tenant, and he onely a co-adjutor to the Diſlciſor, 
43 Aſ.P.7.Arfiſe 350, | | 

A Difſeiſor may plead any matter to excuſe himſelf from damages and 
which extinguiſheth not wholly the Right of the Plaintiffe, as releaſe of 
Action perſonall, entry of the Demandant in parcell pending the Wrir, 
no ſuch named in the Writ, that the Tenant holdeth joyntly with a ſtran- 
ger, or that the Plaintiffe at another time brought a Writ of an higher 
nature, 35 H.6 fol.13. fo thatno Tenant isnamed 16 A/.P, 22. and the 
, Coadjutor may plead that there is another Writ pending, bur not the 
Plaintiffe by his Bailiffe, 8 £d.3. f.1.A/r.140. 

See, the Releaſe of Actions perſonall may be well pleaded by them who 
diſſeited the Plaintiffe to the uſe of another named, who takes the profits 
&c.1 H.5.f.4. Aſ. 41. vide dsvi({.7.C.. | 

See concerning jointenancy,35 H.6. for if the Plaintiffe chooſe one 
Tenant, and the other plead jointenancy with a ſtranger, he ſhall be ou- 
| ſtedof thePlea, if it be found accordingly by Leaſe of the Tenant made 
the day of the Writ purchaſed, yet the Plaintiff ſhall recover,P.r18 Ed. 
3-Aſ.77. and ſee where inan Asliſe of Rent, the Tenant pleadeth to the 
Asfiſe, the Diſſeiſor ſhall not plead jointenancy of the Land, 31 A/.P. 31; 
vide divi/,7 E. | 

The Tenant who hath aliened hanging the Writ may well plead every 
Barre of Aſiiſe, 9 Ed.3. 17, A/. 155. 12 Al. P.q1.Asfiſe 202. and ſhall 
plead jointenancy , ibidem , 13 Ed.z. Asfiſe 115. 

An Asfiſe againit one who claims nothing in the freehold, but by a Statute 
Merchant of a ſtranger, the Plaintiff ſets forth how he hath recovered, 
and hath the Land in Execution by Elegie, and that the Detendaut enfeot- 
fed the ſtranger after the Statute acknowledged, ſo the ſame is extint,the 
other that he had nothing of his Feoffment, 21 Af.P. 28 Aſie 220.8 Ed. 
2-fol.1. he who hath Execution by the Statute may plead jointenancy of 
ſuch eſtate,eFſ.140. 

In an Afliſe the Tenant claims as of the grantee of the guardian, and that 
the Plaintiff entered, becauſe no agreement was made with him for the 
marriage, and we outed him, 31 Af.P.26. Aſſiſe 306. and he which 
claims nothing but as Guardian, may plead a deed to eſtoppe the Heir by 
confesſion of his Father to hold in Knighrs ſervice, 46 Af.P.13. 

In Asiſe the Tenant ſaith, that the Plaintiff himſelf was ſeiſed at the 
day of the Writ, and yet 15,27 «-/f P.;o. 35 H.6.fol.16, 
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Aſciſe. 
The Tenant faith, that the Plaintiffe had Execution of a Statute againft 


him, and that 7. had Execution upon an E/egir againſt the Plain- 
tif, and that afterwards he bad the eſtate, and a good Barre, 38 ef. Þ. 


4 Aſs.331. e« 


Asſiſe for Executors againſt a ſtranger, who entred into Lands deviſed 
 tothem to ſell 39 A/s.P.17. 


A Diſſeifor may nor plead a Releafe of Right nor Feoffment, 2 H.7.f. 
14. nor ancient demeſne, 21 H 6 f.57. nor any Plea but nwl,tort. &c.2 


. H:6.fol.2. 


————————_ 
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', X1.: Wherea marſhall be adjudged a Diſſeiſor without inquiry or 


Confejſron thereof, and there by failing of Record, 


N an Asfiſe the Plaintiffe intitles himſelf by Diſcent, and it is found a- 
gainſt htm, and in an attaint the ſame point is found for him, now the 
other ſhall be adjudged a diſſeiſor without turther inquiry, & ſhall loſe the 
Land and damages from the time of thefirſt Diſſeifin, but upon the dif- 
cent-found in- the Adfiſe; it is requiſice to inquire over of the Seiſin and 
- © 9+ 8 H.4, 23.attaint 14. vide Diviſ, 9 Ed.29. Aſſiſe. No circum» 
ance to be inquired of in attaint. | 
Inan Asſiſe by Husband and Wife, the Tenant pleads in Barre out of 
the point of. the Asfiſe, and found againſt him, now there ts no neeed to 
inquire of the Seiſin or Diſſci{in, and becauſe if it be fonnd that the Hus- 
band was not difſetfed, but the wife-onely, yet they ſhall recover 44 Aſ. 
P.yyrit7 15. Note,this is to be underſtood where by the Plea implicitly he 
confeſſeth the ouſtre, 31 Af. P.12. vide Divi/.29. . 
| UponReleaſe pleaded in a forrein County found againft the Tenant, he 
ſhall be judged a Diſſeiſor without more ado, 23 Ed.3. fol.q, Aſſiſe 12 5; 


23 A/s.P.11.' 8 Aſiiſe-P.15. Aſ.190 


If the Tenant plead a releaſe, and the Plaintiffe alledge that it was up- 


. 0n a condition which he performed at another place, and the- Tenant de- 
murreth upon ſuch performance pleaded, and it is adjudged againſt him, . 


he is a Diffeiſor, and the Plaintiffe releaſed the damages recovered,”7 Aſ. 
P.2 Conaition 14. So-where the Plaintiffe makes Title, /wr hors de ſoy fee, 
pleads in an Asfiſe of Rent, and adjudged for him upon the demurrer, he 
thall have an Asſiſe m Right of dammages, 18 Ed.2.2Aſſiſe 381. 

Fhe Tenant faith, that there is no Tenant is named ec. and if ec. the 
Plaintiff faith, that the Defendant diſſeiſed him, enfeoffed an unknown 


. xs perſon, and took the profits, the Tenant traverſeth the taking &c. 


feiſtn,: 10.A{, 7.24. 


now upon this found againſt. him, | he is a Diſſeifor, and dammages 
ſtall be inquired of, 3o H-6 fel.1.Af. 1g. but if he plead to the Writ 
our. of the point of the Asfife, as an Entry depending theWrit, and this 
de found againſt him, yet it. is neceſſary to.nquire of the Seifin and DiF 

| | | Where 
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' Where upon an ill Bar pleaded, and ouſtre confeſſed, the Plaintiffe 
makes Title, which is found for him, he ſhall recover without inquiry of . 


the Sciſin and Diſleiſin : ſo if he have pleaded a good Bar, and confeſſed 
the ouſtre: ſo if he ſaith, leſt the Asfiſe came upon the Title, and this is 
found againſt him, 6 H.7.f.2. Af. 36. 18 £4. 2. Af. 381. ſo if a demur- 
rerupon an ill Barre, which confeſſeth the Ouſtre be adjudged for the 
Ptaintiffe, the Asſife ſhall be in Right of Damages, 9 H.6.f.47. 

The Husband is not a Diſleiſor tor failing of the Record of his wife re- 
ceived, nor by his failer before, upon the which his wife was received, 
11 H.4. f.49. vide Diviſ.2.6A.C.E. | 


If a Diſſeiſor ſhall be receivedto plead a Reon alchough he was at a . 


nother time acquitted and fail thereof, this ſhafl help the Plaintiffe no- 


thing, 20 Ed. 3. Af.120: 

If the iſſue /#r hors de ſon fee in Asſiſe of Rent be found for the Plaintiffe, 
the rrp ſhall inquire of damages, 10 Ed. 3. f.41. Af. 159.10 Aſ.P.18: 
37 aj. P.14. 

Bur 29 AſP 49. Aſ.286. they inquired . of the Diſſeifin, and there it 
was found with force. Nora, and if the Plaintiff upon this Plea makes Ti- 
tle, and itis found, all who. pleaded ſhall be adjudged Diſſeifors, 39 aſl. 
P.4-But if one alone make the reſcous, he alone ſhall be impriſoned, 27 
aſl. P.8.18 Ed.2.afl.381. | 

In an asfiſe againſt zy. and others. zy. ſheweth that the anceſtor of the 
Plaintiff had a fon by one vexter, and this Plaintiffe the daughrer 'by anos 
ther and made a Leaſe for life, rendringa Rent, and dyed; the ſon dieth 
before the day of payment, and we are his heir, and this was found, and 
that xy. did not the Diſſeiſin with the others, but commanded one to take 
Seiſin, yet he was held a Difseifor. ,2uere, if this were for the confeslion 
of the ouſtre, or for the commandement of a ſtranger, 35 Afs. P. 2. 
alsiſe 319. | 

Burt where one. parcener Leaſeth her part to T. after Partition, who 
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Leaſeth at will to S$. who cutteth graſſe '*1n the Lands of the c-- © 


ther Parcener, and ſhe brings an asſiſe againſt $.and 7. now though the 
cutting was to the uſe of T. and he made not S. make any agreement 


with the Plaintiffe, yer this is no Diſseiſin in T. 37 als.P.8. aſl. 329. 


An asſiſe brought againſt ?. and . febx ſaid that he entred by W. 


an@that the Plaintiffe had releaſed to him, and upon the deed denied, it - 
being found for the Plaintitfe, he {}-all recover with further inquiry. 2ue- 


re, for if he doth not confeſs the ouſtre in himſelf, and the other is not 
found a Diſseifor, 19 E4. 2. aſs. 308. 5o Ed.3.fol.13. vide Diviſ 4. 


And therefore 1t the Lord improve, and leave noc ſufficient for the 
Tenant, and afterwards Leaſeth all the improvement to a ſtranger , . 


upon this matter pleaded , the asfiſe lyeth not againſt ' the ſtranger, 
without naming the Lore, for he did not ouſte hint &e. 8 Ed. 3. 39 


als.145. 


XI 1... 
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X of Pleas Pg A in an Aſſiſe, and pork demurrer 
ana adjournment r_ 


N a mort. 4 aunceſtor the T enant pleads hors de ſon fee, Judgement if, 
T* The Plaintiffe demurres whether he ſhall be compelled to make 
his Title, and thereupon adjourned, now in the Bench, the Plaintiff ſhey- 
ed not theDeed, becauſe ad journed upon a certain point, 14 aſs.P: 17. 


Adjournment 6: 


And upon: fach like Plea the Plaij iff ſaid, that C.was ſeiſed of the RD 


by preſcription, and granted it to T. who deviſed it to 8. who deviſed 


the fame-to us, and ſhewed the Cuſtome, the other demurres, becauſe he 
ſet not down the Deed of the grant of C.toT. and adjourr: ied, and at the 
day the Plaintiff ſhewed the Deed, and it was well, becauſe it is pur ſuant, 


 38afs.P.28. Shewing.47. | : 


In an asſifſe the Tenant fajd, that his ker gave the Land in Tail to . 


H. who died, and the Plaintiff _ as heir , whereas he is a Ballard 


&-c- the Plaintiff ſheweth the eſpouſalls, and that he was born within 
them, the Tenant demurres if he ; he have the ſpeciall matter, and after 
adjournment he pleadsa divorce between H. and the mother &c. andir 
ſeemeth that he ſhall have the Plea, but the divorce was without calling 
the parties, for which it is no Plea, 39 aſs. P.10. Baſtaray 18. 

Where a Releaſe. with warranty was pleaded in Barre of an asſiſfe, the 
Plaintiff aid, that he which releaſed had it but for his life, the remainder 
tous in Tail, the remainder to' the. heirs of the Leſſee, who granted his 
eſtateand releaſed with warranty, and hereupona demurrer and adjour- 
ned. Now the Tenant ſhall not ſay, that he who releaſed had the Fee, al- 
though he were an infant,44 Ed. 3.fol. 10.asfiſe 59.vide 14 af6.P.15. where 
an outlawry yas. enter-pleaded in Barre, and at another day he was recei- 
ved to plead a releaſe, vide Divi. 12. 

In an asfiſe the Tenant ſaid, that the wife of the Plaintiff was Tenant 
after poſlibiliry, the Reverſion to the heir to her firſt husband, the 
eval husband aliened in Fee, the heir entred and enfeoffed us, the Plain- 
tiff aid, that the firſt husband deviſed the Land to him and his heirs, the 
Tenant demurred, becauiſe at the time of the Deviſe he had not bur A tail 
ſpeciall : now after adjournment the Tenant ſhall not demurre upon any 
other point, as the not denying the alienation of the fecond husband, 
which takes away the entry gf the wife and this husband &c. becauſe the 
demurrer was upon certain point, 27 Af}.P.60. Aſſ.259 Soupon a de- 
murrer in another Action, 4s if a Reverſion paſſed by the name of Lands 
and Tenements, he ſhall-not have advantage afterwards to plead non At- 
rorneyment 2.34 74.6. f. 8. and 01 it ſeemeth of. a ſpeciall attaint, 11 H, 

4. fol 26. | 


In an Alliſe againſt 2. andy. J tans] in H. , aid, that at another 
| 7 | time 


time he brought an Asiſe of the ſame Land in X. againſt the Plaintiff 
who faid, that H. and, were one Town, and pleaded a recovery in 

N. andthey were found to be divers Towns, whereby we recovered, 

and R. as Feoffee of 7. pleaded the ſame Plea, and a Demurrer upon 

ic, and adjourned withour chooſing the 'Fenant, and it was held thar the 
Plaintiff at the day of the adjournment might chooſe his Tenanr, 22 Ea, 

.tf5.Aſ-126 | 

; for D's B. where it was demurred, if the wife had 8. /. or 4o. s, 
by the Deed, and after the adjournment the Tenant would have eſtoppetl 
ro demand 8.1.per ſcire facias, brought upon the Fine for the 40. s. 

$ Ed.z. fel.23, : | 

An Aſfiſe adjourned upon a Plea to rhe Writ, ſuppoſed to bein C/o. 
where at another time the Anceſtor of the Plaintiff levied a Fine of Land 
in (0. the Plaintiff averred the name, upon this an adjournment, and 
the Writ adjudged good, and the Plea of the Plaintiff good, but the De- 
fendant was at liberty to plead in Barre, and the Aſliſe not awarded -as it 
ſhould upon the Bar pleaded adjudged nanght, where no ouſtre was ec. 
6 Ed.3.f.1.Afiſe 168.but if the Plea be found dilatory againſt the one or 
the other, D5v1/.4. 20 Aſ.P.4. and where the Plea to the Writ ſhall be 
peremptory to the one and the other, Yide 2 E4.4. fol. 12. 

Not attached by fifteen dayes being found by verdt& the Tenant, he 
ſhall not plead in Barre after that it is found by examination &c.6 R.2. 
Aſ.266.22 eAfſ.P.19. L 

An Aſliſe adjourned upon Demnrrer,' whether a Barony held of the 
King might have been aliened before the time of £4 1. to hold of the 
Feoffer without licence, as other Lands then might , and ar the time 
the Tenant would have pleaded that the alienation was in the time of Fd. 
1. andcould not, becauſe the Aſife was adjonrned upon a certain point, 
20 Ed.z, eAſſ.122.vide the Grant of the King, Divi/,$. and 22. 

In an Aſliſe the Tenant pleads Recovery per ex pgravi querela before 
the Mayor, where the Land is deviſable; the other ſaid, that the Mayor 
had not authority to hold Plea upon this Writ, the Tenant demmrres, be-- 
 cauſeitis an ancient Mayor Town, and the Land devifable, yet it ſeems 

1t1s not of Common Right, but he was received to aver the Jurisdi tion 


&c.39 Aſ.P.6. 


”— —___ A 


XIII. Where not attached by 15 dayes ſhall be pleaded, and how 
it ſhall be tried, how the attachment ſhall be made, and how 


the daycs ſhall be accompteed” 


"Ot attached by fifteen dayes is no Plea in an Aſliſe in the County 


Pleas, for the Bailiffe is not here to be examined, and it ſhall —_— 
| | rrie 


 'Hfafe. 
tried by Aſfiſe, for if the Bailiffe be abſent at the Aſſiſe in the Coun- 
trey, this ſhall not be tryed by the Ailiſe, 3 H.6. e4///e 2. it was tryed 
by the Aſliſe, 6 Rs.2. Aſf.462. 
And this no Plea where the Bailiffe was removed, ſo that he could not 


| be compelled to appear, 22 E4.3.fs/.12.Aſ.127. if theBailiffe being de- 


manded comes not, this Plea ſhall be tryed by Aſliſe 26 H.6.Af. 467. 

In an Afliſe of an office tn the Kings Bench, »ox attached &c. was held 
no Plea, 9 Ed. 4.fol.5.asfpſe 29. __ it was held no Plea here; otherwiſe 
it is before the Juſtices alligned, 11 Af. P.30. .24.. Ed. 3.Af. 135. 
and attachment by eight dayes was allowed in this Court, 22 Aſ.P.79. 
Aſſ.227. and a Tales was granted returnable the next day, 23 aſ.P.17, 
30 aſ.P.26. Articali ſuper chartam cap.1 5. | 

In an afliſe in the Common Pleas, a new attachment was ſued forth,upon 
a not attiched &c.:24 Ed.z3.a/.131.vsde A. bur if the parties had day,and 
pleaded it not, the Jurors ſhall not take Advantage &c.41 aſl.P 3. 

Upon a not attached &c. pleaded, it was found by examination, 

that the day of the attachment, and the day of the Aiſliſe here made 
I5 dayes,and held inſufficient, becauſe the fifteen dayes were not incurred 


| before the day of the alliſe: alſo attachment by Glebe Land 1s void, for it 


ſhall be by moveable goods, and ſuch as ſhall be forfeited by outlawry, or 
by Pledges, 27 H.6. fol.2. aſl, 14. | 

But warning of the Party in the preſence of four lawfull men , without 
the foreſaid pledges, orattaching his goods, held good, 34 Af]. P. 1. Af. 
311. viae 34 H.6.fol.13. by what things he ſhall be attached. 

Not attached &c. 1s-no plea where a Franchiſe is granted, 6 R;. 2, 


i 


—_—_—_— £ | | 

Upon a not attached pleaded, the Bailiffe which ſhould have done it by 
warrant from the Sheriff, «t oportes were ſworn and examined, how they 
had done it, andit was found that they went to every Town where the 
Tenants were, and took one beaſt untill the parties or their Bailiffe found. | 
Pledges to appear, and every ſtranger that doth this ſhall be adjudged 
their Bailiffs, -but if none find Pledges, and the Sheriff return this, an 
Action of the Cafe lyeth, and although they do attach by Beaſts in every 
'Town, yet they may take two Pledges in generall for all the Tenants, 8 H. 
4, fol.7 eAſſ.43. and ſee there where ſeverall Pledges are taken, if the 
Sheriff return them in Common, it ſhall be amended &c. and attachment 
made without warrant of the Sheriffe is void, 26 H.6. Aſſiſe 461; 

Upon a not attached pleaded, it was demanded who made the attach- 
ment, the Plaintiff anſwered that his ſervant made ir, who being demar- 
ded appeared not, whereupon the Plea was refuſed, for the Atfiſe ſhall 
not trye it, but if it were the Bailiffe of the.Sheriffe &c. the Aſliſe ſhall 
tryeit, per Newton, 26 H.6 eAſ. 461. : 

And where the Sheriffe being examined, faith, that the Bailiffe made 
it, and the Bailiffe that his boy made it, and the boy being demanded 


COmes 


Ae 


comes not, for this Asſiſe ſhall be awarded againſt him withoug further 
inquiry thereof, 27 Af. P. 67, A/ſ. 160. 


at. _ 


COSI TIEN —_ 


XIV. Where « Barre in av AfJiſe ſhall be pleaded to compel! the 
Plaintiff to make his Title, and what Barre ſhall compell him 
therennto, 


N an Asſiſe of Rent by a Prior the Tenant faid, that the Land is the 
Mannor of W. whereof T.was ſeiſed, and by proteſtation held it of N. 
and being ſo ſeiſed thereof Leaſed the ſame to xy. for life, rendring to the 
\ Predeceſſor of the Prior 5. 1. Rent for the Tithes of the ſaid Mannor, and 
he was ſeiſed by the hands of w. afterwards x7. died, and T. reentred, 
whoſe eſtate we have. Judgement, whether without Title &c, and it was 
held a good Plea to compell the Plaintiff ro make his Title, 8 Hey. 6, 
fel. I4 eA/.6, z < 
Upon Entry upon a Diſſeiſin of a Rent, the Tenant pleaded in Barre 2 
Rent charge, the Plaintiffe made Title to a Rent ſervice, the Defendant 
rejoyned that he had diſtreined for it, depending the Action, 12 E4.4. 
fel, 11, 36 H.6.T tle 22. vide Divs}, 26. 
In an Asfiſe for Rent, the Defendant faid, that the Plaintiff held by ſo 
much of the Rent as himſelf, and he took ſo much &c. as of his very Te- 
nant, and if he complained for any other Rent, no wrong &c.50 E4.3, 
f.18.4/-68. — - 
' Hors de ſon fee, a good Plea,e&c, vide Divi/.6,7 Ea. 3. f.8, Diviſc12, 
| 10 Ed.3. fol 4r. | | TY 
| The Defendant faid, that A. whoſe eſtate the Plaintiffe hath in the 
Seigniory, enfeoffed him to hold by ſix pence for all ſervices, and thereof 
was ſeiſedat will, and ſhewed the deed, this isa good eſtoppel to com- 
pell the Plaintiffe to make his Title, 28 afl.P.3 3 a 
So to ſay,that he held of the father of the Plaintiff by a leſs rent, or by the 
ſame Rent, and that he releaſed &c. 4 afl.P.6.aſl.343. | 
Upon hors de ſon fee pleaded, the Plaintiff ſhall never have an Asſiſe with- 
out ſhewing a ſpecialty,unleſſe he ſhew divers Diſcents of the Rent. Due- 
re8 Ed2.4(.420.Diviſ.12. | 
In an avowry for Rent ſervice, the Plaintiff ſaid at another time he diſ- 
claimed the avowant &c. Judgement &c. and it was held no Plea, CH.26, 
Hen.6. avoWry 18. : 
If upon hors de ſon fee pleaded, the Plaintiff maintains that it is withia 
lis fee, (as he may ) the Tenant may well ſhew eſpeciall matter how 
the Rent is extint, vide Dsv.18.P.7 Ed.3. fol.20.aſl.133. Z 


= 


O X V. -Aiſiſe 


= {1 . Aſsiſe. 
x V. Aſſiſe of an office, and how he ſhall make Title, and where 
'- . be ſhall have an Aſſiſe of the profits or of parcell of them, of 


Corodie, or of pavrcell thereof. 


N an Asſiſe of office of a Packer, all woolls, cloaths, Cony skins, and 

chrums,accuſtomed within the Libercy of Loudon in Middleſex, and firit 
intitled himſelf by patent in the Plaint, & afterwards alledged the Difſeiſin, 
where the courſe is firſt to alledge the diſſeiſin, and after to ſet forth his ti- 
the, but it ſhall not abate, for the form andrhe Plaint is good for the pro- 
fits belonging to the Office, without complaining , as if a man. hath a Co- 
rodie, and the bread is withheld from him, he ſhall have an Asſiſe of this 
parcel}, and if it belong to the office of Packer to have Cony skins, and 
they be taken fromhim by a'ſtranger, an Asſfiſe lyeth for them, and not 
of the office, but Diſſeſin of parcell of Rent is of the whole, ſo of Com- 
mon &c 22 H.6.f0/.19. A/.10. and an Asliſe lyeth of the whole Rent, al- 
though he hath received part, Fitz. fol.179.8 Ed.3.f.12. 

| If a man hath a Corodie of bread and drink, and is difſeiſed of all or 
part of the bread, he ought to have an Asſiſe for all the bread, and fo 
for part of the drink, 3 Ed.3. bur it ſhall be at my choice to have an Al- 
fiſe of the whole office, 4 He». 7.fo/.6. whereto ke om 30 Af. P.4. but 
there Shard ſaid, that he ſhall not have an Aſliſe of part, if he be ſeiſed 
of the reſidue, others were of a contrary opinion, Aſſ.296. ' 

An Aliſe of profitsto be taken for keeping of a Park and two C/- 
fors, /cil, Over C. and Nether C. for this every day 1.4. ob. and of a robe 
price 20. 5. Or 20. s. and the Plaint was good of the profits; without 
ſhewing the ſumme certain, and without naming the place where he 
ought to take it, alſo there is no need to name the parcell of the profits 
whereof he is not diſſeiſed, 3 E. 3.Afſiſe 175, 

Burt a man ſhall not be compelled to bring an Aſliſe of the profits, but 
he may take his Plaint of the office cum pertin. and by this ſhall recover 
the whole, but it ſeems that the Plaint of an office, and profits ſhall a- 
bate, 30 Aſ.P.4. Aſſ. 296. 

- Anda man may make Plaint of a Corodie alone where it 1s appendant to 
' an office, and Seiſta of the office is Seifin of the Corodie, bur if he claim 
it in grofſe, he ought to ſhew the deed >c. 2zere if he ſhall not preſcribe, 
18 Ed 2.;Afiſe 377. But ſee that it was holden, that gf a thing appendant 
a man ſhal] not have an Afliſe where he is not ſeiſed of the principall, 
as of a Corodie appendant to the keeping of a Port &c. 8 Ed.z. Af 387. 
; An Ailiſe lyeth of the profits, to have 2 4.of every Cart which comes up- 
en the Land &c. and is not in loco certo, Yueare 22 Hen.6 fol. g. Aſſ. 10. 

AnAdiliſe of an office in the Common Bench, the Writ directed to the 
Sheriff of 2iddleſex, and not to the Warden of the Pallais, 8 Ed. 4. f 
16. Aſſ.28. and an Asliſe of the office of the Clerk of the Crown in the 
Chancery, brovght in the Kings Bench, yet the Chancery is — 

| an 


Aſiſe 

and the Clerks have no certain place, but where the Judge appoints them 
&c. 9 Ed. 4. f.6. Aſſ. 29. and there he made Title 4 Patent of the 
King by the word coxceſſit, without alledging, that it was an' office be- 
fore, yet the whole not void, and the Defendant ſhall have an attaint if 
the Diſſeiſin be found, ſo 1n an Asſiſe ofaParckerſhip, it need not be ſheu- 
<d how the office began &c. otherwiſe it 1s of a Rent charge, becauſe 
this is againſt Common Right, bur there againſt the Pernor of the pro- 
firs he ſhall not make Title, alſo this 1s an office of Record,. and theſe 
txo Courts are as one &c. 9 Ed.qf.11.Aſ.29.. | 

An asfiſe in Terk was awarded upon a nhl returned, & the. plaint was of 
tie fourth part of the office of Sergeanty of the common Bench in Ezgland, 
and it was good,and although removeable, yet Her! faid, that if he recover 
 hcre he ſhall have the office in every place, and it is ſufficient to name the 

- place where he is diſturbed, 7 Z4.3,f.57.Af-135.7 Aſ.P-12.6c. 


An asſiſe in 12 Towns, and made his Plaint of the office of Bailiff to 


have the return of Writs in ſuch a County, and the execution of them, 
and that he ſhould have two hundred by the year, and ſhall keep all a- 
merciaments, and ſheweth that S. who hath the faid office in fee by his 
Deed, granted it unto us for life, and it was moved, that the Return of 
Writs, Wome and amerciaments, and Hundred, are not Freehold, yet the 


Plaint 1s good, becauſe it is of the office it ſelf, and not of the profits &c. 
But becauſe the Statute of 7.2. cap. 25.ſpeaks of Bailwwick in fee, and he 
had ir bur for life, ſo that he could not bave a quod permir.in lieu wherof an 
asfiſe is given, the opinion was, that it did not ly, yet the grantorhad 


fee &c. H. 16 E4.2.Aſ.270. 

Vide, that in ſuch aſsiſe he ought to fet down all the Towns where &e. 
M. 18 Ed2, Af. 377- | 

An aſfsiſe for keeping of the gate of the great Palace of the Biſhop of (.. 
in Kent, and made his Plaint fo, the Biſhop being dead &c. Some ſaid, 
that the Biſhop ſhall be named, as the Lord of Land in an asſile of Com- 
mon. Others were of another opinion : and that in asſife of keeping of a 
Foreſt, the Lord ſhall not be named. Hewg. ina quod permittat, be ſhall 
name the Lord, ſo here &c. 8 Ed.2.Aſſ.385. But it was holden that an 
aſsiſe of an office or of the Profits lyeth againſt the Pernor of the pro» 
fits, without naming the Tenant, and as to the Pernor of the Profits, 
he ſhall ſhew nothing,,8 Ed. 3.44r ans.15. but inan aſsile of Common 
it behoves to name the ter-tenant; and ſo in caſe of the Gate,4 Ed. 3. Aſ. 
| 449. andthe whole abated by the Tenant, for parcell' not being named, 

4 Ed.3.Aſl.179. | | 

An Aſliſe of a thing joyned with gnother thing, where it lyeth not by 
itſelf, as when a Corodie is granted of Corne, Bread, Drink, a Cham- 


ber, and Stable, I ſhall have an Afliſe for all, yet the Chamber and Sta- 
ble are not Corody by themſelves, nor do paſs without Livery by them- - 


ſelves; but will paſs by grant as part of the Corody, P,31. H.6.f. 15. 
_ e/s.16. Sothe Grantee of a Robe and 10s. Rent, ſhall have an —_ 
GOFz ; or 
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for the whole, 29 Af. Þ 87. Af. 277. 40 Af.. P. 12. and OM. 16. Ed. » 
Aſſ- 371. po 
- A & Aſſife the plaint was of fuſtenance, /ci/5cer, Wine, Clothing, 
and Hoſtelerage all his life , and it is good without ſhewing in certaine 
what victuall, and here it feemeth that a ſervant of the King being admit- 
ted by Writ to a Corody, fhall not have an Aſliſe thereof, if he thew not 
the Deed of the Grant of the Abbor, 4. Ea. 3. eAſ. 177. And there- 
| foreinan Aſliſe of the Corody, the Abbot pleaded, hors ſon fee, and the 

Plaintiff ſhewed the Deed , a»no 27. lib. af. p. 49, aff. 255. MH. 16 
Ez Ae37t. © | : F 

In an Aſliſe of Corody,theplaint was made of ſo much Bread, Drink, and 
of a barrell of herring, &c. to take from year to year at the day of Saint | 
Michaell, and it was good being made of a Corody , and not of Rent , 
although it ſhall be payd at a day certain, 29 book of Aſlife P. 8. eAſi/e 
278. | | 

$0 a plaint ofa Corody to be taken , De /eptimana in ſeptimanam,vel dc 
hora in horaw, &c. 29 A/. P.55. Al. 290. 

A Corody _—_ of bread, &c. and Chamber, and Livery for his boy, 
anda certain fumme yearly, he brought an Aſliſe, and it was good for all, 
yet the boy was not named by his proper name, had not the Freehold, &c. 
16 Ed. 2. Aſſ. 371. = 

A woman ſhall not have a C#i i» vita of a Corody, where the husband 
bath releaſed it, butan Aſfiſe, H.6. £4. 2. (ui in vita, 25. 


—_ ——— 


X VI. Aſſiſe.of Eitovers or of part of them. 


nn 


Ewton ſayd, if Thave Common of Eſtovers in two ſeverall Woods 

| VN which are in divers Townes, and Iam diſleifed of the Efſtovers in 

one Wood and not in the other, I ſhall have an Aſliſe, and ſhall make 

my plaint of the onewood only: 22 H.6. fo. 9: Af. 10. See there of other 
profits, and of an Office. | | 

It was ſayd, Ifthe Lord gn me to digs Turves to carry , and ſell at 


my. pleafure, the ſoile paſſeth, and being ouſted, I ſhall have an Aſliſe, 
Ut ae libero tenemento, 7 Ed. 3. fol. 43. Afſ. 134. 

A man grants to]. twenty Loads of wood to him-and his Heirs, and the 
Deed ſayth, 2uarum 16 Charets preditt. I. habuit ex dono & conceſtone R 
Patris mei, for houſe-boot, &c.and challenged; becanſe hee ſheweth no- 
thing of the grant of R. the Father, yet it is good, becauſe the grantee was 
Tenantat that time, and the Rehearſal! is not of the- effect of the Grant, 
for-which an Afliſe of all, as of the grant of the Defendant was well 
broughs, 20 Aſſl P. 8. Iſl 217. | 

Note, when a man maketh plaint to be diflciſed of his reaſonable- Eſto- 


vers 


eA iſe. 

vers, he ſhall not ſay in his plaint, of taking the profir, but the plaint 
ſhall be of reaſonable Eſtovers , &c. to be taken, /ci/icer, Houſe-boote . 
Hedge- boot, &c. to build a new houſe and to repaire the old, and to en- 
cloſe, and to burne in his Hall, Chamber, Kitchin, Brew-houſe, and Bake- 
honſe, and to have from year to year in twenty acres of wood by view of 
the Foreſter , or without view, and if the caſe be ſuch at his houſe in ſuch 
a Town appurtenant, &c. Tr8n 4. Ed, 2. Aſſiſe 451. | 


ls. Em 
———  —— 


XVII. Ajſiſe of Common or of parce!l thereof, the Barrs there- 
in, and how the Approvement ſhall be made* 


N2* , That Diſſeifin of part ofa Common is Diſſeiſin of the whole, 
and ſo ofa Rent, buta man ſhall have a good Akiſe of part of a Co- 
rody , &c. 22. H.6. fol. 9 eAſſiſe 10. 

A man ſhall not have an Asſiſe of Common by ſeifin taken by the beaſts 
of his Tenant put in to uſe by his commandement, becauſe it is not law- 
full, for common appendant cannot be uſed with other beaſts, then which 
manure the land, but feifin may be taken by other beaſts put in only to this 
intent, and driven out preſently : And 7 _ ſayd, That if I have Com- 
mon by ſpecialty for ten beaſts, and I have five of mine own, and put them 
in with five of a ſtranger, and the Lord take thoſe of the ſtranger, I ſhall 
not have an Asſiſe, becauſe there was no wrong done unto me, . yet if my 
 Termor of a Common be diſturbed therein, I ſhall thereof have an Asliſe, 
&c, P.45.45 Ea. 3. fel. 25.»Aſſ. 61.22 Aſſ. Þ 84. eAſſ. 228. 

In an afsiſe of Common, the Defendant as Lord infeoffeth for im- 
- provement, leaving ſufficient &c. the Plaintiff faith, that he is Lord pa- 
ramount, and that the Defendant holds this whole Town of him, and 
none of the Statutes [gives approvement againſt the Lord &c. adjour- 
ned. Hil faid. It ſeemeth to the Court, that the Tenant may himſelf ap- 
prove as well againſt the Lord, as againſt another Tenant, whereupon 
an aſsiſe was awarded to inquire of the ſufficiency, : qucd miram, becauſe 
this is confeſſed by the demurrer, and ſee there, that the Lord ſhall have 
no Common by reafon of his Signiory, but by reaſon 'of his Demeſn 
Land, whereby if he alien the Demeſnes ſaving his Signiory, he ſhall have 
no common, otherwiſe it ise contra 18 Ed.3.fol.43: Aſſ.80. . © 

Aſiſe of a common as appendant, the Defendant alledged unity of poſ- 
ſeſsion &c. The Plaintiff faid, thatthe Land was his anceftors Land, and 
one N. was ſeiſed of the Common as appendant, before the Unity of the- 
poſſeſs1on &c. upon this the aſsiſe was awarded, and it was found that XV. 
was ſeiſed of common appendant, but that he laid nothing in the Land, to 
which &c. in fee, but at the wili of the Lord, in whoſe hand &c. Bl, | 
the Reverſioner is holden. and he not denyed Tenant,and nothing. is to be 
inquired of, bur if XN; were ſeifed as of common appendant. 7 wy _ 

WAICK .; 


102 = Miſe. 


which holds at the will of theLord, cannot be ſeiſed of Common as ap- 
pendant, bur the one Land and the other was in the hands of the Lord, 
' and no man ſhall be bound by a »i4id dicit of the Tenant in an Aſbte 
when the Plaintiff makes Title, but it ſhall be inquired &c. and after the 
Plaintiff was nonſuit, .15.Ed.z.Affiſe 94. 

 AnAſliſfe of Common in groſle, where upon the matter itappeared, 
that it was a ppurtenant , abated IF Ea, Z. vide aAppartenants, 

An Aſliſe of Txrbary in 2, and made Plaint to have Common of T ar- 
bary in 100acres of Moore, todig and carryat his pleafure, and good, 
for his will hath relation to have the thing when he pleaſed, not to make 
an eſtate at will, 7 Ed.3.fel.q3. Aſf.134. 

Where the Asſiſe is taken to enquire of ſufficiency of Common left 
after incloſure, and found rot ſufficient, the ſame Jurors ordinarily by 
rheir diſcretion do proſecute upon oath, ſet forth ſufficient common to 

_ thePlaintiff, ſo that the Defendant himſelf may incloſe the reſidue, and 
this is by the Statute &c. 4.7 Ea3-f.67. A/.137. 

A man himſelf incloſeth in his Signiory,not leaving ſufficient common, 
and leaves the incloſureto one A. and dieth, and one who was ſeiſed be- 
fore the incloſure (t oportet) brought an Asſiſe againit 4..and others, 
and found the not ſufficiency, the Seifin of the Plaintiff before, and that 
ſome of the Defendants were with the Leſſor , in asſiiting him when he 
incloſed, but that they had nothing to do in making the Ditch, yet they * 
were adjudged Difleiſors, and the Plaintiff recovered, 8 £4. 3. f.39. 
Aſſiſe 145. 

In an Asiſe of common appendant, the Defendant ſaid, that the Land 
which &c. is land newly incloſed, to which common-cannot be appen- 
dant. The Asſiſe found it ancient Land, and that the Lord of the Town 

was thereof ſeiſed, and enfeoffed R. who enfeoffed the Plaintiff, and he 
was thereof ſeiſed, as of common appendant, untill &c. Her/e, This is 
a full verdict, that he was ſeiſed as appendant 1n the Asſiſe, for the right 
of the appendancy ſhall be tried ina 2x0 jure, by which he ſhall recover 
the common and damages, 5 Ed.z,f.1 5.A4ſiſe 167. 
One Lord himſelf incloſed to the damage of others, 4 E4.3. 1tin,D. vide 
\ #pprovement, _ 

In an Asſiſe of common appurtenant, it is a good Plea for the Defen- 
dant, that heas Lord incloſed, and that at the time &c, one 7. was ſei- 
ſed, and enfeoffed the Plaintiff after the incloſure &c. and the Plaintiff 
was compelled to anſwer to this, whether he hadany thing at the time of 
the incloſure &c. 4 Ed. 3.2Aſſiſe 179. | 

In an Asfiſe of Common inan hundred acres, the Defendant ſayd that 
the moyety is ſeiſed into the Kings hands, by the forfeiture-of A. judg- 
ment whether without Counſel, and hereupon it was found by examinatt- 
on of the Eſcheator to be by Mets and Bounds , the Plaintiff would have 
withdrawn his plaint,, for this, but could not, 29 Af, P. 10. Aſiſe 
Ih | 


A Parſon 


Aſsiſe. 
A Parſon had an Asfiſe of a common in groſs by preſcription,and it aba- 


ted not, by the eſcape of bis beaſts wthe land, pending the Asfife, 3 3 AP, 
22 Aſ.310. 


In an Asfiſe of Common of fiſhing as appurtenant , and by com pulſion 


made title by Deed, which was, T otam partem pi/charie mee de S.al D. ſal- 
wo mihtet heredibus met« flagno molendins mes de T.and it wasa good title to 
Fiſhery in the ſame pond, it the Grantor had hſhing therein before the 
Grantee, and that within the Precinct &c. and the grantee ſetſed thereof 
after &c, And Feneor faid, It I grant a man Common through all my Man- 
nor, I cannot my ſelte encloſe, bur if che grant-be ſaving ſuch a parcell of 
land, he ſhall not have Common there, 34 Aſl. pla 11. Af. 316. 

Common granted toH. and G. and to the Heirs of G, G. hath iſſue FP. 
and dieth, Þ. being ſeiſed at the will of H. he being yet alive, grants the 
Conimon to a ſtranger, who being diſturbed thereof by the Heir of the 
firit Grantor , brings an Asſiſe , and afterwards upon the opinion of the 
Court, this matter being found that H.is now dead, and the Plaintiff ſeiſed 
after the Grant to him, but not to have it but at the Will ofH. at the time 
of [the ſeiſin, whereof the Asiſe | &c. 37 Al. P. 14 Aff. 330. 

Note by Nevil/l and Sprigg Juſtices, That a man ſhall not have an af- 
file of Common againſt him who difturbeth him alone without naming 
the Tenant of the Soyle, &c. Trin.q4 Ed. 2 Aſſ. 449. 

Grantee of Common may well grant it over before any ſeilin had, be- 
caule it is in him without Livery ot any, &c. 36 Af, P. 3. vide Common 
Div-3.ca 8. | 

What ſhall be a ſufficient ſeifin to have an Aſſiſe of Common, wide Af. 
Dwviſ. 8 ca. 6. 36. Aſſ. pla. 3. 

'The Tenant of the foyl ſal be alwayes named in an Aﬀiſe of Common, 
Luod vide, 4 Ed. 2. eAfſ. 444- | 


_———————__ 


X VIII. Aſſiſe of Rent , parcell of Rent , and where, and how 
he ſhall make hi Tile, : 


E * 

N an Aſliſe of a Rent Charge, upon Default of the Tenant, the Plain- 

tiff cannot have an Aſliſe without making his Title, 22 H. 6. fol. 23. 
Aſſiſe 11. : 

— joynt Tenant brings an Aſliſe after the Death of the other, and 
upon the matter he ſhall recover the arrerages alſo, which incurred be- 
fore; 33H. 6.fol. 20. Aſl. 18. | ; | 

The plaint was, De redditu aimidy uncij fil de Cotton, three pounds of 
Wax for a certain Candle in the Church of B. before, &c. at the Fealt &c. 
Et unius lampadis vitrij, &.duarim lauginarum oles, © unins librs incenſs, 
&c. and ſheweth, that he and his predece5:3 had wed ro diftrain for it, 
and becauſe this Rent had been before the Statare, it was held that it _ 


\ KEE, 08 WP ON F 7 | - 
. "7 : mr - - - 
- 
IZED 5.7 3 « b = . 
FF"; MW 
BS Fa 
® . 
's > - F ! 4 
Wy 8 
-X5 . 
af 
2 * ; 
> d 
ts by "630- - . 
Y . 

" £3 < - 

« 8 . 
. : 4 k 
s 
$ - 
a 

; 


be a rent ſervice, for which he needed not make title in the plaint, 3 5 
H. 6. fol. 6. and how this ſhall be, vide 9 Ea. 4 aiviſ. 16. E. and there 
| theplaint of yarnand three pound of wax, are not of ſeverall Rents, but 
one Rent, ſo they ſhall be demanded joyntly, and the Aſliſe good by the 
perſon, although it be no profit ro him, 35 Aſl. 21. vide, where they 
| ſhall not be ſeverall rents, 3 Ed. 3. Afl. 175, 2 
Asſiſe of Rent againſ} a Prior, and made title by grant of his predeceſ(- 
for for tithes, and held, although the tithes are retained, yet it was not 
lawfull to detain the rent, becauſe Execurory:Otherwile it is, if the rent 
were granted for counſell, or for having a gutter over his land: So if a 
man holdeth for paling my park anew for the ancient pale, &c. In theſe 
caſcs, the denying of the one is the extinguiſhment of the other , becauſe 
executory, &Cc. Trin. 9. Ed. 4 fo.ig.Aſſiſe 30 & I5 Ed 4. 

Entry upon Diſleiſin of Rent upon bar pleaded as to a Rent charge, he 
made title to a Rent ſervice, and that the Tenant had enfeoffed a ſtranger 
unknown of parcel!l, and took the profits which he denyed; now it ſeems 
that he ought to ſet down the quantity and value of the parcell aliened, fo 
if the reſidue be found for the Demandant, the Rent may be apportioned, 
ard if he alledge the value leſſe then it is. ere, if the iſſue ſhall be there 
vpon: And note that a Diſtreſle taken ( hanging the Asfiſe') ſhall abate 
it, 12 Ed 4. fo. 11. Aſſiſe 32. 4.13 Ed Aſſiſe 109.20 Aſſiſe 3. P.52 Aſſ. 


5 


288, | 
 Asfiſe in H. The Plaintiff makes plaint of a Rent, the Tenant pleads 


Hors de ſon fee, without ſhewing the certainty of the land, the Plaintiffs 
wife ſheweth that ſhee was endowed of the land in view by. the Tenant , 
and leaſed it to him again by Deed, rendring the Rent &c. and the Deed 
was of this Land with other in the County of A. rendring the Rent, &c., 
The Tenant faith , that 11x acres parcell , &c. are in the County of A. 
whereof the Rers &c. Judgement. Hl: ſaid, that this ſhould not be plea- 
ded without ſhewing the certainty of the land. The Plaintiff ſayd , That 
the whole is in H. and he was not eſtopped by the Rentall of the- Deed , 
that parcell was in the County of AZ. &c. 7 A. 4. fol. 29. Aſl. 45. 

And an Asliſe by two upon a Feoffment to one rendring to them two , 
&Cc. vide 18. Ed. 2+ A/. 381. P = 2 
And an Asſiſe of Rent reſerved out ofan Advowſon, P.29 Ed. 3. Al. 
306, | 
An aſsiſe of Corn upon hors de ſon fee pleaded, he made title by preſcrip- 
tion, and the Writ abated , becauſe the Plaintiff claimed in right of his 
4 not naming hiniſelfe Parſon, but Prior &c. 32 H.4. fol.20. 4/- 
fiſe 49. | 

An aſsiſe of Rent againſt 7. and R. the Rent found arrear 15 years, 
that is to ſay, every year a marck; and aſſeſſed damages, and that R_. was 
Ter-tenant , bur 7 alone made the Reſcous, but he is not ſufficient for 
the damages &c ich. all the arrcarages ſhall be charged upon the 
Tenant, and by the Statute chat every one ſhall anſwer for his time , he 


it all 


Ale. 


ſhall anſwer the damages for the inſufficiency of the other &c. as Fitzh. 
reporteth, and the Plaint ſhall be as againſt the Tenant , becauſe he is 
nota Diſſeifor , 40 Ea. 3. fol. 24. eAſſ.52. The judgement was, that he 
ſhall recover againſt the one and the other generally. And note, the 
eſtate of che Tenant was not after the Diſſeiſin, but alſo before. Moreover 
the Tenant was not Tenant buc for oneyear, andall thearrearages re- 
covered againit him , and the damages agree in Common, 40 Af. P. 3. 
Aſſ. 130, | . 

Be ſeidin of Rent ſhall be ſufficient to have an aſsiſe. Yide Divs/. 8. 
throughout. Seifin of part 1s Seiſin of the whole. Divi/. 8. and 16. The 
Defendant ſaid that he took ſo much of the Rent, as he himſelf &c. a go0d 
plea 5o Ea.z fol.18.Diviſ.15, 

_ A Woman ſeiſed ofa Rent pranted it, and died before attornmenr, the 
Tenant attorned, the Grantee ſeiſed, and he in reverſion releafeth, this is 
 aſufficient title to maintain an aſiſe, becauſe a Diſſeiſin found, T.16 Ed. 
3. Aſ 74. 16 Ed.z; Releaſe 56. 

Littleton held that a Releaſe was void to the Pernor of the profits, and 

_ that yet I ſhall diſtrain , and have an aſsiſe, but I ſhall be barred in a For- 
medon by this releaſe by the admittance, &c. 15 Ed. 4 fol.8. 

An afsiſe of 20s. Rent, and found that the Plaintiff leaſed the one part 

of the Land &c. rendring tor the one 105. and the other 10s. and diſtrai- 

ned inthe one part for the whole , now he ſhall recover for this part only 

where he diſtrained &c, Luere of the damages, CM.17 Ed. 3.fob, 52. A(- 
fſe 76. ; - 

Bur if the father grant 18.s. rent by one Deed, and: 20.s. rent by ano- 
ther Deed, and the ſon confirm theſe Deeds, and further grants 10.5. &c. 
now one asfſife will ly for all the Rents upon the laſt Deed, and he need 
not ſhew the other Deeds &c. H.12,E4d.3.eAf.112 

An as{iſe of Rent, and made title by grant of 7. the father for life,and 
confirmation of the Son after his death, with a clauſe of diſtreſſe, and ic 
may be, that the Tenant for life grant a rent charge, and after: his death 

he in Reverſion confirms it, but this 1s not good without a clauſe of Di- 

ſtreſſe, and then it is a new grant. The Caſe was, that the father grant- 

ed the Rent, referved upon a Leaſe for life, and dyeth, the Tenant dieth, 
the ſon enters and confirms #t [#pra &c.and the title upon both the Deeds 
cood, wherefore the Tenant in Asſiſe ſaid that the ſonne had nothing in 
the Land, at the 'time of the confirmation, the other that he was ſerfed 

&e, but this (as at the time) ſhall not beentred, 14 Ed.z. Af. 109. 

In:an Asſiſe of Rent it was found, that the Land is hors de ſon fee, but 
that he and his anceſtors have been ſeiſed time out of mind &c. and he 
ſhewed the Deed of purchaſe of the Rent, but not of the: commence- 
nent, and recovered, yet he claimed it as a Rent ſervice, 34.13 Ed 3.4/, 
118. See after. | = | 

An Aſiſe of 2.s. Rent cum pertin. the Tenant ſaid, that Y.was ſeiſed 


of the Land &&c. and held it of the Plaintiff by fealty and a Roſe, and the 
| | | P - Plaintiff 


Aſsſe. 
Plaintiff held it over R, One R. and /Y. enteoffed the ſaid R. fo the me(- 
nalty extinct, and we have the eſtate of R. and upon this it was adjour- 
ned, and Herl faid, that now he ſhall not compel! the Plaintiff to make 
his Title, becauſe of the adjournment upon the bar, which compells not to 
make his title, andit may be, that he complained of Rent ſervice,and if he 
had pleaded hors de ſon fee, and he had entitled him to aRent ſervice, 
whereas if he had replyed generally within his Fee, you might have plead- 
ed this matter after,P.7.E4d.3.fol.20 Aſſ.133. 

An asſiſe of a Rent was awarded by detault without ſhewing what 
Rent, 8 Ed. 3.fol.12.but $ Ed.3-fol.53. he was compelled to make his ti- 
tle certain &c. and to this agreeth 22 Book of aff. P.68. Aſſ. 226. So al- 
though the Tenant plead to the aſsiſe, yet it ſhall not be awarded with- 
out ſhewings what Rent it is, 26 Aſ.P.6. Aſ.234. 

But it was ſaid, 30 ef]. P.s. That where the Plaintiff made Title of 
an office to ſerve in the Court, and another Title is found for him, yet he 
ſhall recover Af. 297. | | 
| AnAlliſeofRent to part, the Tenant pleaded a releaſe,and to the reſidue 
ſaid, that the Plaintiff difſeiſed him of the Land, and he recovered inan Af- 
file, and the arrears during the Seilin of the Plaintiff were recovered for 
damages, and as to the reſidue that he was ready, and yet is,and the Plain- 
tiff coutd deny the releaſe, wiereby the plaint abated torthat, and as to 
the reſidue of the Rent found due before the difſer{in, it was not recove- 
red &c. and parc was after, and that he could not recover &c. for he re- 
fuſed to pay the Rent, if the Plaintiff would not make him an acquittance, 
wherefore the Plaintiff recovered, and the damages was apportioned for 
the Rent before the Diſſeilin and afterwards. P. 9 Ea. 3. fol. 8. eA/- 
pſe 153. | 

Anaſiſe of Rent upon a Grant ofan Annuity or penſion, andif it be 
arrear , that he diſtrain in the Lands , this is good. . And upon a Rent 
pres to be taken in the Mannor of B. and that: he may diſtrain 

or it in the Mannor of D. ec. if they be in the ſame County, both ſhali! 
be faid to be in view, and if in divers Counties, then that alone where the 
Rent is firſt granted to be taken, &c. P.10.E4.3. fol. 19, Aſſ-157. 3 Ed. 
3. fol.iy. Aſſ. 172. | : = | 
Burt if a man bind all his Lands ina Rent charge in divers Counties, 
aſliſe lieth not in one County , 18 E4. 2. Af. 380. and if a man hath an 
annuity, and the Tenant grants by another Deed, that he may diſtrain 
1n certain Lands, aſliſe lieth , but if this were iſſuing out of the Lands be- 
tore, both ſhall be put in view, P. 29 Ed.z. Aſſ. 366. 

A man binds all his Lands in Dale to a Diſtreſs, this 1s ſufficient to have 
anailiſe , although he alledge no place certaine, the Tenant faid that the 
Plaintiff had granted the fame Rent to T. being ter-Tenant, whoſe eſtate 
he hath, and good &c.3 Ea.3. fol. 12. Aſ.171. 

An aiiiſe of Rent, and the Deed was of a Leaſe for life, untill he ſhould 
pay &c. this 1s a ſufficient Free-hold to have an aſliſe, 3 Za. 3, fol. 15. 
Af. 172, | In 


He. 

In an afliſe of Rent, where the ter-Tenant, or all the Terants be na- 
med, or the Pernor of the Profits, or the meſne alone. Y3de Divi/. 6, and 
7. pays 3 Ea.z. fol.21. ; | 

An alliſe of Rent , the Plaintiff makes his title, that he,and they whoſe 
eſtate he hath in the Mannor , have been ſeiſed of the Rent tinie out of 
mind, &c. and claimed not as parcel nor as appendant to the Mannor &c. 
and it was not good without ſhewing the Deed , notwithſtanding the ſei- 
ſin, becauſe it is not Rent-ſervice, and ofa Rent-charge it behoves always 
to ſhew a Deed &c. So Franceſes {tall not be claimed by a Que eftate 
&c. 22 Bock of Aſſiſe, P.53. Aſſ 214-23. Bookof Aſſiſe Pb. Vide Annuity 
Diviſ. 4. Vide of Monſtrance ſupra, f. 13 Ed, 3 Vide Diviſion 44. 
| Inanalſliſe ofRent-charge , the aſliſe found Teilin without inquiry of 
the Deed, and that he came to the Land and demanded the Rent, and 
there was none ready to pay it, and that he went forth , and after rook a 
diſtreſs, and reſcous was made by a Stranger , not known to the Tenant : 
Wilby ſeemed to think the Demand was not ſufficient , which was not 
made to the Tenant himſelf, But it ſeems no Law, but here by the 
diſtreſs after, he hath waved the former Diſleifin upon. the demand , and 
| the Writ abated for not naming him who maderthe reſcous, 29 Af. P.52. 
Aſſ.288. Vide 9 Af. P. 7. Where firſt he would have diſtrained ; and 
reſcous was made unto him , and afterwards he demanded the Rent , 
= it was denied, and by this demand the firſt diſſeifin was not wa- 
ved &&c. | 

How Rent ſhall be apportioned, Yide.Dsw1/. 6. and 7. 

Circumſtances to be inquired for an Infant in an aſliſe of Rent. Vide 
Divy/. 9. | | 


| qg— 


— 


XIKX. Where an Ajſiſe ſhall be taken in confinio Comitatus, 
and what thing ſhall be put in view in an Aſſile, 


AS Aſliſe of Packer of all Wools within the liberty of Lonaoy , in the 
County of Atiad. and ſurmiſeth that peſtminſter is within the Li- 
berty of London, in the County of Middleſex', and London is a City by it 
ſelfe, and County by it ſelfe, yet the aſliſe was held to be well brought in 
Middleſex and not 5» confinio. But in an afliſe ofa Rent charge of Lands 
in divers Counties , all the Tenants ſhall be named &&c. 22 H. 6. fol. 9. 
Aſſiſe 10, Vide 7 Ed 3. fol. eAf. 135. An AſfSiſe of Office in the Com- 
mon Bench, brought well there, where the Bench at the time was, wittivut 
naming another place or County. - JE 

At the Common-Law a man ſhould never have an aſsiſe of a Rent 
granted out of two Mannors in two Counties, and if it were a Rent-ſer- 
vice, in ſuch caſe the Lord never had a Ceſſavir, 27.18 Ed.3.fol.33. Aſſ.79- 
But in the firſt caſe, he ſhall havea Writ of annnity'for the Rent, 18 E4.2. 


Aſſiſe 380. | - | 
, F 4 But 
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Afiiſe. 
| But at this day he ſhall have an aſsiſe in every County , and one joynt 
patent , and O_— ſhall enter into the two Counties, although 
there be twenty Counties betweene them-þy the Statute, 5 Ed. 4 fol. 3, 
Aſſ. 26. And ſois the Order, ifa man hath common appendant in one 
County to his Mannor in another County , there ſhall be cwo Aſiſes and 
one Patent, Firzh. fol. 180. 

An aſsiſe of Common in G. the Writ GrreRed to the Sheriff of Gloxce- 
fer, the Land in view being in Wales, and out of his juriſdiction, and is 
in no County, nor is Town or Hamlet , but becauſe G. is a Barony in the 
Marches of pales, although the Tenants ſÞall be impleaded in the Court 
of the Lord, yet the Barony it ſelfe (the profit whereof is now demanded) 


4s by the Statute pleadable by Writ in Chancery, directed to the Sheriff 


of the County adjoyning, whereby the Writ 1s well brough. , and to the 
reſidue you have pleaded acceptance, the Writ good, and it ſeems it is 
not material, although it had been challenged before &c. 18 E4.2. Af, 
282.8 Ea 4 0.6, 

In the alsiſe of Office for Packer of Wools /xpra A. Markham direted 
what thing ſhall be put in view. Paſten. It he who is Sheriff for life be 
difſeiſed , the whole Coumty ſhall bein view. Poele, It. the houſe where 
the Lane was ſhall now be pur in view, then at another time another houſe 
&-c. fic infinit. eAſpton, If he who hath a Corody be diſleiſed of his 
bread, the Pantry ſhall be put in view ,” and afterwards the Writ was ad- 
mitted good. See the Book 22 H.6 f. 9. Af]. 10. 

Aſsiſe of Office in the Bench , the Bench ſhall be put in view , and ic 
ſhall be where it was when the diſſet{in was done, although it were remo- 
ved into another County before the bringing ot the aſliſe,, for the view 
ſhall be where the Difleilin began, per Mojle B Ed. 4. fol 16: 

A man recovers in an aſsiſe of Land, brought in the common Pleasat F. 
and now the Bench is removed in Aidd and the Tenant bringeth an at- 
taint in this place, the other ſhall abate ir, becauſe not brought in E. and 
this when the attaint is to be taken, ifhe pals not his advantage by plea- 
ding then, 44.6. Ed.3. fol.5 5,and 56. | 

An aſsiſe in two Towns, the Jurors havethe view but in one, whereby 
it was remanded to have it of the whole, and to be - here &&c. 24. 
Ead.z. fol.26. Aſſ. 129.,. 8 

A man grants Rent out of ſuch Lands, and if it be recovered or aliened, 
that he diſtrain in ſuch Lands, if in the ſame County, both places ſhall be 
put in view in an aſsiſe , 1 Ed. 3. fe! 15. Af. 169. Vide Divi/. 17. M. 
py So ifhe grant Services with a Diitreſs in other Lands &c. 2 Ed. 2, 

» 360. 

. It feems that an advouſon,a Knights Fee,nor hundred ſhal not be put in 


view, and therefore no aſsiſe for Rent jms out of them : but if aRent 


be granted ofa Mannor and hundred, both ſhall be put in view, 3o Af. 
P. 5- Afſ. 297.allo a Rent ſhall not be put in view, 3 H.6. f. 22. 


&A man. 


efAſviſe. 
| A man ſhall not have an aſf5iſe of ſuite ro a Mill of all Corn i pent in ſuch 
a houſe, for 7+ Frog be in view, for the houſe ſhall not be, becauſe 
there is no profit ifſuing thereof, and it ſeems here he ſhall not have Se- 


fam ad molendinam. YL were but if the'Su te was of corn growing in ſuch a 
place, the aſsiſe will lie, Tr.19 Ed. 2. Af. 399. | 


&& —_ CHO Re eee ere ere ee ec enter ces eee a 
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X X. Where the Defendaut may plead two or three Pl:as to a 
Writ and over if found &c, and what Pleas may 


agree in this point. 


N an aſsiſe the Tenants ſay, that the Land is in another Town, and if 
:0t found, then no Tenant named &c. and if found no wrong &c. but 
be cannot have the two pleas after the former ,, for no man ſhall ſay that 
the Land is in another Town, if he be not Tenant. 4.30. H.6 fol. 1. Aſſ. 
15. But he may well ſay, that part is in another Town ,. and if found, No 
wrong fc. 12> Af.P.20 Af. 199. : 

In an aſfsife of Rent, the Bailiff pleaded the Miſnomer of the Town, and. 
if . > that another is Tenant ofthe Rent, 15 Z4. 3, Af. Þ. 95. Vide Di- 
vil. 8. | 
An aſsiſe agairft B.F. and G.B. faid that he had nothing but after the 
death of G. and there is no ſuch F. ix Rerum N atnra , G. pleads jointe- 


nancy, and if :*c. and B. was found Tenant , and the Juſtices would not _ 
inquire wherher F. were Tenant , becauſe G. pleaded over to the gſsiſe,” 


Duere24 Ed... fel.26. Aſſiſe 128. 

Anadſsiſe of Rent, the Tenant pleaded Miſhomer of himſelfe, and if it be 
not found &c. hors de ſox fee. Heyle, by the hors de fee , the Plea to the 
Writ 1s waived. ' Ald. faid, that both have been received, P. Ed.3.fol.15. 
Aſſiſe 172. Et vide 3 Afſ. *P. 9g. Aſſiſe 186. agreeth with Hey/e , and 
alto that after Hors de ſon fee is pleaded , he ſhall not plead miſno= 
mer, 

In an aisife of Common, the Tenant faith that a ftranger is Tenant to 
part oi the Land not named, and as to the refidue that he 1s Lord, and that 
he inc!oled inthe time of the other Tenant. 4 Ed 3. Aſie 179: 

In every caſe where the Tenant pleads ro che Writ a thing triable by 
a/s1(e; it he will, he may well fay over, and if &c. and it ſhall. be tried by 
the alsiſe, and the Plaintiff ſhall have no anſwer, if it be notto the perſon, 
as coverture, &c. or ſuch mater as is not triable by aſsiſe, as outlary, ex- 
communication, &c. For as to theſe the Plamtiff ought to anſwer. But in 


tle other Caſes;although the plea be touud againſt che Tera, the Court: 
will inquire over oi the Seiſin and Diſſeiſin.- So' in a 774 wtrum where: 


the Tenant leads to the Writ ,, whether it be the Free hold of the Plain- 


tiff, or the Tenant, he ſhall plead over to the right, and ithe do nor, the 
Court will inquire thereof upon his plea found againſt him... So ti :n a; 


Mer: daxceſtor 
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Hoe | 
Mordanceff er he plead Jointenancy with his Wife, or that he had nothing 
bur in her right, he may fay, and if &c. where in his detault we will inquire 
of the right, 40 Ed.z. fol.2g. | | 

In an aſsiſe brought by the Maſter and Brethren of the order of the 
nine orders of Anpels, the Tenant ſhall not plead nq ſuch Corporation, 
and if &c. no wrong, becauſe the firſt plea goes in Bar , wherefore he al- 
ledged that the Corporation had another name, 22 Ea.4. fol.34. 

But ſec it was holden, where the Tenant pleads a Bar, and doth not 
confels the Ouſter, he may well plead over to the Aſsiſe, becauſe there 
inquiry ſhall be made over of the Diſſeiſin, upon that found againſt him, 
not ſo where he pleads a Releaſe &c. tor he confeſſeth the Oufter, 22 E4, 


4. fel.39. 


6m. 


—— —— 


XX1. What Diſſeiſ#n fhall be adjudged Diſſeiſin with force, 
aud where the Juſtices, ex Officito, may inquire of Rybbery 
and force. - 


N an aſliſe of a Rent-ſervice it was found, that the Tenant made refcous, 
but not with force , yet it was holden that this reſcous.is force, and a 
( apias pro fine iſſued. But the Plaintiff ſhall recover but ſingle damages, 


becauſe out of the Statute, not being found Yi & armzs , 33 H, 6. fol. 30. 
Aſ- 18. and where it was found generally , that the Plaintiff would di- 
ſtrain, and the Defendant would not ſuffer him, a Capias was awarded 
againſt him, for it 1s as a reſcons and farce, o Fl P.7. Aſ.193. 29 Afſ. P. 
49. Aſſ 186. Vide the Statute, W.1. cap.36. and anno 4 H.4.c.8. 

An aſliſe for feeding/his ſeverall, the defendant claims common appur- 
tenant, and this is found againſt him , and becauſe he confeſt the feeding 
there, this was holden ſufficient ro commit him to Priſon , although ic 
was found that he uſed no force, 27 Aſſ.P.30. Afſiſe 153. | 

In an Aſliſe the Diffeifin found to be without force, -but*after the Diſ- 
ſeilin that he cut down trees, and this was holden: a. Diſfeilin with force, 
EXC. Zo eA[. P50. Aſtiſe 301. 011 oO -imi; £00 8 

An Aſliſe by Husband and Wife, - the Diſſeiſinifound»- and'that at the 
time thereof, certain goods of the Hushand were carrietaway, and there- 
by the Diffeifin was adjudged to be with force, :and'the party ſhall be im- 
priſoned, and this point is enquirable, Ev afi&is, ch9t-f, 1-1 H: 4: fo. | 
7 #dgement-7Q, and 7 H.s. fal:z's. Th& Juftices wouldinor 18quire of mo- 
vable Goods taken away :n Afﬀiſe, but of Frees cut down-by them to be 
put in damages, 4 E£4:2. Demage 10, Vil-)this is againſt theStatute of zy. 
I. cap.36. And note, that although that this Statute ſpeaksof the time of 
the King that now is, /ci/: (Ed; 1.:1yet theStatute is perperuall.* And ſo it 
was agreed by the .Bench. in the readingof Srrjeant: 24anweed upon this 

point 


Afaiſe. 


point in his reading, when he was made Serjeant in Lent Anno 9, Eliz, 
Regine. cn BE. 

If Husbandand wife be diſſeiſed, and moveable goods carried away, he 
dies, and the wite brings an Asfiſe , enquiry ſhall not be made thereof 
for damages : bur for trees cut down it 1s otherwiſe, H.8.E4.3. fel.5 4. 
Damages.110.8 eAſſ. P.21, | 


ts. oth, 


_ "— —_ — 


X XII. Where the Defendant may relinquiſh the iſne taken up 
on his Burre, and may plead to the iſſuſe, and where he may 
plead another Plea in Barre, 


N an Asſiſe of three houſes, the Tenant pleaded one barre for one, 
and another for the two, and at the day of the View, the Plaintiff 
puts one houſe and three chambers, parcel! of the ſame houſe in View, 
now for the two houſes, the Tenant relinquiſhed his Barre, and pleaded 
to the Asfiſe. Aoyle, this ought to be ina releaſe, and fo it was &c. 34 
H.6.f.19. Aſ.20. The cauſe, becauſe there was a thing put in view, 
which was not inthe Plaint. In like manner,the Bailiff or Attorney may 
relinquiſh this Plea, and plead to the asſiſe, 34 H.6.f. 42. 

And he that pleadeth a releaſe in an asſiſe, may wellat all times relin- 
quith it, and plead tothe asſiſe, and that by Bailiffe, 11 Aſ.P.23. Soin 
Waſt, he which pleadeth a Grant, that he ſhall not be impeached of Waſt, 
may relinquiſh ir, and plead no Waſte done, but it ſeems it was ex aſcen- 
ſ# there, A.38. Ead.z.fol. Waſte 66. andin treſpaſſe or detinue, the 
Defendant may relinquiſh the Iſſue, and plead to the point of the Writ, 
2 Ed.q. fel.14.& 15. | 

In an asfiſe againſt many, two as Tenants plead ancient Demeſne, the 
Plaintiffe ſaith, that they all did diſſeiſe him to the uſe of one of them 
who pleaded ancient Demeſne, and he made a Feoffment to perſons un- 
known, and took the Profits, and to the Plea jointly pleaded, no Law &c. 
Now he as ſole Pernor of the Profits, would have pleaded the ſame 
Plea to the Juriſdiction and could not, for he ſhall not have a new Barre 
in another degree than he took it before, 21 H. 6. f.57..Aſ.38. 

And ſee, ina Formedon againſt the husband and others, they ſay that a . 
ſtranger enfeoffed them to the uſe of the wife, ſo they took the Profits in 
his hame not named,this is a good Plea, for if at firſt they had pleaded ge- 
nerally now tenure, and the other averred him Pernor of the Profits, as 
heis, he ſhall not plead joyntenancy afterwards, nor in Barre as Pernor 
of the Profits, nor he ſhall not vouch. So in an Asfiſe, but ſhall anſwer 
to oy taking of the Profits, or traverſe the Diſſeiſin, CA.3 H.7.f-2. 
& 7:14 

Where in an Asſiſe againſt Husband and wife, they plead, and for ſome 


cauſe the Juſtices will not take the afsiſe at that day, the husband and Nall 


Aſafe. 

ſhall not change their Plea afterwards, but ſhe being received upon his 
default, may well plead another Plea, 11 H.4. fol.2. Af-.46 So where 
husband and wife plead a recovery in a ſcire facias upona Fine againſt T, 
and the Plaintiff ſheweth, that one of the anceſtors of the Wife had exe- 
cution before &c. Now they ſhall not ſay, that 7. was Tenant for life of 
the Leaſe of the plaintiff &c. and the plaintiffs prayed that their appea-. 
rance might be entred ſpecially, and the wife ouſted of receipt, 29 Af 
P.1. Aſ.275. Of pleas after adjournment upon plea certain, wat 
Divi/. I3, - ; - | 

If the Tenant plead in Barre, and afterwards wave it, Shard. would in- 
quire of the Seifin onely, and upon that found, judge of the difleiſin, as 
well of the Land as of the Rent, and this, although che deed confeſle 
not the ouſtre, 13 Ed3.Aſ.1179, 

He which hath pleaded a Barre, he cannot wave it, and plead to the 
Writ after Title made by the plaintiff, i Aſ.P. 17. Aſ.181.but if he plead 
a Rent charge, and the Plaintiff intitle him to a Rear ſervice, i;c may well 
plead again, 12 Ed 4 Af. 32-vide Divi/.1. & 2. | 

An aſsiſe was adjourned, and an Infant who had pleaded an outlawry 
in Barre, was received to plead a releaſe in Barre at acother time, - 14 Af. 
P. 15.4ſ.203. ſo it was faid, where he fail:d of the Record, 36 &4.3. 
Aſſ.443-vide Divi/.13. | 

But vid.E. 26 Af. P.3. That if he plead a Deed or Record, and fail, that 
he r-ay plead to the aſsiſe after, but not in Barrg de »ov0.So upon a recove- 
ry pleaded againſt an infant, and found againſt-him, he ſhall plead over 
to the aſsiſe, bnt not a new Bar, 28 AſP.52. Divi/.1. 

In anaſsiſe,the Tenant pleaded a Bar,which the plaintiff denied, where- 
upon the Tenant takes it back, and ſaid, thatwas hein - by Feoffment 
without wrong, but he was compelled to ſhew the Deed to the Courr, 
and take Ifſue upon it, or elſe he ſhould be committed to the Fleet, qr 4ſ. 


P. 20:2Aſſ.344. | 
See in Treſpaſle, if the plaintiff reply to the Barre the ſame day, and 
the replication is not entred, the Defendant may well wave the Barre, 
and plead a new, 7 Ed 4.fo/.8. But if the plaintiff proceed to imparlance, 
when he returns to plead, the Defendant not change the Barre, bur 
may plead that he is in without wrong, 4o E4d.3.fol.48. and this was after 
he had imparled at the replication of the plaintiff &c. 

The plaintiff prayed the asſiſe, the Tenant: faith, that he hath pleaded 
in Barre before, yet becauſe theſe were new Juſtices, .it was held thathe 
ſhould plead de »ove, and the old plea is not now upon record. But after- 
ward, becauſe the chief Juſtice was the ſame that was before, although 
that it were by a new. warrant, it was ho{den that the iſſue ſhould be upon 
the old plea, if he ſhewed it, and they confeſſed it &c. H. 19. E4.2. * 
Aſſiſe 44; Þ : 

The Defendant ſhall plead to the point of the Writ, after that he had 
pleaded in Barre; in no Precipe of Land , but in mert.& anc. and Afliſe, 
| as 


Asfiſe. 

as in Coſinage a Fine of the ſame anceſtor was pleaded, Judgement &c. 
If the Plaintiffe make Title by a grant back again to the anceſtor, the Te- 
nant ſhall not plead another Bar, nor traverſe the point of the Writ, but 
ſhall anſwer to the replication, per Finch 40. Ed.3.fol.19. Bratton contra 
fol.226. Partition was pleaded in a proper perſon, and a demurrer up- 
on it, becauſe he which pleaded it was in by difſeiſtn, andatter the other 
pleaded to the Aſliſe, 11 Af. P.23.Barr 151. | 


XX TI, Where 4 man ſhall plead Farre and conclude, ſo in 
without wrong, and where the matter ſhall be inquired, and 
where not, and what Replication thereto, | 


N an Aſſiſe the Tenant pleaded a Feoffment of ?. S. and fo in without 
wrong, the Aſliſe takes upon them to inquire of the Seifin and diſſeiſin; 
without inquiring of the doing wrong, andit was good, For this is bur 
a conveyance, anda Feoftment of 7.y. ſhall not purge the diſſeiſin before 
8 H.4'fol.14. Aſſiſe 42. vide 41 Aſſiſe. P.20.Diviſ. 21. F.,vide Divil.1. 

A woman Tenant pleaded a Fine of .S. to her and her husband, fo in 
without wrong &c. M.11.E4.3.Af.88. Of the Replication thereof, vi- 
de Diviſ.24. 

'The one Tenant pleaded the dying ſeiſed of his anceſtor, and the di- 
ſcent to him ſo &c. the other pleaded the ſame dying ſeiſed, and the Land 


third ſaid, that ſhe held in Dower of the endowment of the ſame ance- 
ſtor, and of the aſſignment of the ſaid [, and did not conclude ſo &c. but 
that ſhe was ready to be attendant to whom &c. the Alliſe was taken 
«without any Replication, and it was found the Anceſtor did not die ſeiſed, 
but the aflignment of Dower by the diſleiſor or his miniſter was held good 
1.13.Ed.3. Af. oo. Diviſ.1, ; | 
The Tenant faid that his Father was ſeiſed, and enfeoffed G. who gave 
it back again to him and his wife in ſpeciall tail, the father dyed, the wo- 
man died, the ſon as their iſſue enters, in whoſe poſſeſſion G. releaſed, 
ſo &c. The Aſliſe was taken without replication, the Grant found, bur 
that a divorce was made between the Donees by a precontract of the wife, 
and that the plaintiff, ſiſter and heir of the husband, was ſeifed after his 


death, untill che wife and this Tenant ouſted her, but the Titlz of the Te- 


nant is g00d by the Releaſe of G. in Reverſion, 13 Ed.3. Af]. 91. 
The Bailiff pleaded a Title, ſo in without wrong &c. the Plaintiffe ſhall 


not reply, for if it be found for him, yet the Aſiſe ſhall be taken in point of 


the aſsiſe, but being found againſt him it is peremptory, but he may give 
his matcer of replication in evidence,although it be not in the Roll, 12 Za, 


3s I 4 
Q_ X X IV. What 
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holden of one 7. who was ſeifed &c. and granted it unto him ſo &c. The 
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Aﬀsiſe. 
X XIV. What Barre (ball be good in an afſiſe of Rent. 
|þ an Aſciſe of Rent ſervice, the Tenant ſhewed, that the-King ſeiſed 
it 


for alienation without licence, and granted it to hold of himſelf, and 
after the Tenant ſold it to vs, and the Plaintiff ſaid that the alienation 
was in the time of King Hex.3. when it was lawfull to alien withour li- 
cence, and this was held a good plea, &c. 7.20 Ed.z. Af.122. See more 
Dsvi/.I}. 
Viae Divil 6. C.G.& Divi/.17. throughout, chiefly Di R. AM. E. of 
Barre to compell the Plaintiff to make his title, v;de Diviſ.15.throughout 


—_ — es. th tail. —_— ent oats 


— 


X X V. there an aſſiſe ſhall abate by Entry, uſe of Common, or 
for diſtreining for the ſame pending the Writ, 


. Sfiſe of Rent ſhall not abate by diſtreining for homage pending 
LA. che Writ, otherwiſe it 1s, if he diftrein for Rent ofany term, 47 
Ed. 3.fel.7. Aſſiſe 63. 12 Ed.4.fol 11. 

If my Bailiff diſtrain without my knowledge, it ſhall not abate my aſ- 
Ge pending &c. but by my agreement after;it ſhall abate, A. 20.E4.2. 
Aſſ. 397. Soif my Bailiff enter depending my Writ of Land, 39 Af. 
P. 18 


| Ceſſavit ſhall abate dy a Diſtreſſe taken by the demandant de- 
pending the Writ, although that the land was open to his Diſtreſſe at 
the time of the Writ brought Tris. 20 Ed. 3. Af.33. 


To uſe Common depending the Aſviſe, ſhall abate it, which it ſhall not 
do if his beaſts come there without his aſſent, 33 ef. P.22.4/. 3 10. 


<aD RC. —_—— 


OC a 
—— —— —— 


XX V1. I#here in an A(ſsſe of Rent or land the Tenant giv:th 
name to the Land in view, the Plaintiff ſhall make a new aſ-, 


feenment, and ſhall ſet forth what is the other. 


IN an aſsiſe of Rent the Tenant faith, that the Land in View is 40 Acres 
parcel of ancient demeſne;, the plaintiff faith, that the Land is a meſſuage 
and 20acres of Land,and makes title , the Tenant faith, that this Meſſuage 
and 29. acres of Land are in another town, and upon this iſſue is joyned: 
the Aſsiſe faith, that one Grange, Dove-houſe, and 40- acres of Land 
were in view, and none other thing, and that out of it the Rent iſſued,and 
were inthe ſame town &c. and adjourned for the difficulty, 8 H 60/:612. 


Aſiſe 5. 
The 


Aſaſe. 
The Terant ſaid, that the Land whereof &c. is one acre hors de ſon fee, 
the Plaintiff faith, that it is a Meſſuage, and held to be good pleading, and 
that it is another then the tenant hath ſaid, and if the plaint be of an acre 
of Land,the tenant may ſay, that it is anacre of Wood. Judgement &c. 
Bryan 24.2 H.7.fol.4. Aſſiſe 34. | | 
In an Afsife of four Meſſuages,the tenant faith, that they are four tofts, 
it is a good plea to the Writ, 26 H.6.Aſi/e 34. 7 

roo | in an Aſsiſe of a Mill, if it be found that the grinders are all upon 
the Land of the Tenant, and reſidue of the houſe, and two poſts, which 
bear the grinders are upon the Land of the Plaintiff, the Writ ſhall abate 
becauſe the Plaint ſhould beof a Meſſuage, 44 Ed.3.fol.13. Aſiſe 455. 

An Afciſe of 40 acres, and Ios.Rent, the Defendant ſaid, they are bur 
20 acres and 5 s. and this he entred without wrong doing, and it was 
found 40 acres &c.14 Ead.3.Aſfſiſe 108. 

Aſsiſe of the Mannor of C/s. the tenant faith, that the Land in view was 
but two Meſſuapes and two acres, and pleaded a Fine thereof in another 
town, 6 Ed.3.Afſiſe 168. Div1/.13 E. | 

The Plaint was of acres, paſtures, a Meſſuage . the Defendant anſwer- 
ed as the nineteen parts of the Land, and pleaded a grant of /.S.by Deed 
inrolled, the remainder to the King,and the Deed was of an office, where- 
fore the Plea was holden to be naught, but he ought to ſhew that the 
Land wasappertenant to the office , and that he granted the office cum 
. pertinen.&C. and then it had been good 7 H.7.fel.28. Aſc 332. | 

If the tenant plead a Barre to one rent, the Plaintiff may well make ti- 
tle to another, for he may bave 20 rents out of one Land, 9 H.7.fel.7. 
but if he demand 2 s.rent,and the tenant faith,that he holdeth of the plain- 
tiff as the Meſne by a Roſe,and that this is extin& by purchaſe of the Lord 
Paramount of the tenancy &c. It ſeems he ought to ſay, and if the De- 
mand bea rent charge, Judgement, whether without title, & 7 E4.3.fo/. 
20. A/.133. but if the Demandant maketitle in the Plaint, the tenant ſhall 
plead to it at his perill, 15 Ed.4.fel.24. 

Bur it was holden, that in an aſsiſe of Land Seifin of 20 acres, or ina 
Writ of entry, orina Pracipe of ſo many acres certain,the tenant need 
not give them a name, but thall plead at his perill &c. P.g.H.7. fol.28. 


—_— — — —_ 
—_— 
 —— ——_—_— 


XXV II. Where a Patent ſhall be pleaded, what Patent may 
ſerve, and in whoſe hand the Patent ſhall be, 


he Patent of aſsiſe ſhall be in the keeping of the Plaintiff, but when he 
is received, it ſhall be inquired if he have delivered it to the Clerk of 
the Aſsrſe, for otherwiſe he hath not warrant &c. P. 33.H.6.4/5.460. 
If the Plaintiff hath not his Patent, the Juſtices have not powerto hold 
2 Plea, 


Afiiſe. 


plea , but the asſiſe being adjourned for the difficulty , day was given to 
have the patent &c. MS R, 2. Aſſiſe 368. 

If at an asſiſe the Plaintiff ſhew not his Patent, yet the Jury ſhall be 
called, and if it remain for want of Jurors, day ſhall be given untill the 
next Seſsions, and it is ſufficient that he ſhew his Patent there, before the | 
asſiſe be awarded, 83 4.4. Afſiſe 358. | 
' Inanasfiſe it was demurred whether the Commiſsion of Oyer and Ter 
miner to one Juſtice was determined by a new Commisſton to another 
Juſtice, and it was holden againſt the Plaintiff , who prayed time in the 
Countrey upon the ſame plea, becauſe he hath other matrer , the Defen- 
dant demands the Patent, the Plaintiff faith thar it is in the Countrey, and 
prays adjournment, upon condition that if he hath the Patent he will pro- 
ceed, andif not, that he ſhould be non-ſuit, and ſo it was done: ex aſſen/# 
partium, 34. eAſſ P.8. Aſeſe 312. — 

A generall patent is ſufficient to take an aſsiſe without any more # when 
the Juſtices will, 29 A/. P.4o. Aſſiſe 285. | 

Leſſee of Land of a Prior aliened in the time of war , had aid of the 
Kins, and after a-Proceaendo the Tenant excepted againſt it, that the 
Plaintiff had no Patent. Thorp', We are not charged now with this , 
becauſe we are out of the Countrey by a Plea in Law , but it is ſuf- 
ficient if we have it at the taking of the as{iſe in the Countrey &c. 29. Af. 
P.33. | 

There was an ancient asſiſe, and although the Plaintiff had not the Pa- 
tent, yet becauſe nothing was done therein, it was given back to the Plain- 
tiff withour abating, 36. aſ. Pe 33. 

The Patent ſhall be. made 15. dayes before the day of afsiſe , 30 a/ 
P. 44. To | 
A Patent for divers aſliſes in divers Counties for Rent of both in com- 
mon &c. 5 Ed. 4. Divi. 18. B. 

If the Patent vary 1n the aſsiſe in the Chriſtian name, it ſhall abate, be it 
of the Juſtices, or of the Parties, fo of the Surname : But where the Patent 
was T 161 Precip. where it ſhould be Yebes , it was held that it might be. 
amended, Trin.27. H.6. eAmendment 34. | | 

And if more were named in the Patent then in the aſfsiſe, the Writ ſhalt 
abate. So ifthere wanted ſuch a Clauſe , 5n brevi noſtro original. content. 
22 Book_of Aſſiſe, Writ 760. 


Pe en 


ct. 


XX VIII. Where a Writ of Aſſiſe ſhall abate by Title made, or 
by the Verdi@ an where the Verdi@F is good againſt the Cou- 
feſſron of the parties, and where not. > 


F 7 Pon hor's de ſor fee pleaded, the Plaintiffmakes Title as Perſon | not 
y. naming himſelte Perſon in the Writ, it ſhall abate, .12 H.4. fel. 26. 
Dive .17, in 


.oAſviſe. 

In an afsiſe of Common, he made title as appendant, and laid the ſeiſin 
as appendant in}. and it was found that z/. was ſeifed as appendant , but 
he had nothing in bur at will in the Land to which &c. now this laſt is 
void, becauſe it is againſt the Confeſsion of the party, whereby the Ptain- 
riff recovered, M.15.Ed.3.eAſ.94.Yide 27. A.P.30. Aſbiſe for feed in. 
his ſeverall ,, the Defendant claimed Common , found the ſeverall of the 
Plaintiff, damages aſſeſſed, but that the Detendant ſhall not common there 
but by ſufferance, this laſt is void, Vide Dsviſ.34. 

Intant pleaded, never married,againſt a woman who claimed as Tenant 
in Dower. The Biſhop certified that they were married, but found not 
the Diſleilin, wherefore he took nothing, 28 eAf.P.5 1. Aſiſe 274. vide 
Dwvi|.1. | | 

= a releaſe or other bar, ſhe confeſſeth further is pleaded , and it 
is found falſe, and further that the Plaintiff was not ſeifed &c. this later is 
void &c. 40 Ea. 3. fol. 48. | 
So if upon ſuch bar pleaded, the Plaintiff make title, and this is found 
for him, but that he was not ſeiſed, this is void, and the Plaintiff ſhall 
recover, 28 Aſ.P.34. 272. | 

So it is where the Plaintiff is an Infant in the like caſe , for the Verdict 
at large ſhall not hurt him, 7 E4d.3. 71. Aſſ.139. vide Divy[1. 

A Plaint made of a Mill abated by Verdi& proving. that it oupht to 
have been of a Meſluage, 44 E4.3. fol.13.Divi/. 25. 

In an afiſe upon A #1. tort. pleaded, the Diffeilin found , but that the 
Tenant held jointly with one T. not named, the Writ abated. H. 33. Ed 
3. Aſſ-457-35-AſP.5.Aſ.321. 

; Upon a bar pleaded, which confeſſed the Ouſter , it was found for the 
Plaintiff, but that he had not named the Diſleiſor in the Writ, yet the 
Plaintiff recovered, 44 Ed. 3. fol. 23. Af. 58. 39 Aſſiſe P.16. where the 
Tenant pleads the bar, and where he that is not tenant indeed. &> Divi/.2. 
failing of a Record, bur if the Tenant plead a bar, that he doth not con- 
teſs as a Villain, and this found againſt him, bur that che Plaintiff was not 
ſeiſed &c. the Writ abated , although the iſſue was out of the point of 
asliſe, 31 Af. P.12.eAſfſ.305. Finch ſaith the reaſon 1s, becauſe this Plea 
soeth to the perſon only, 40. Ed, 3. fel.48. RT 

An asſiſe of 20s. Rent, they found two rents of 19s. he tcovered the 
one 10s, 17 Ed.3.52» Le caſe Divi/.17. 

An Abbot and another recovered inan aſsiſe, the Colluſion was inqui- _ 
red of and none found, but that the Plaintiffs had ſeveral titles, yet becauſe 
this was not pleaded, and it was only an inqueſt of office , the Plaintiff re-- 
covered, 16 eAſ.P.1.eAfſ. 205. 

In an aſliſe againſt two, the one pleads joyntenancy , the Plaintiff 
chooſeth the other for his Tenant, the joyntenancy was found by Verdict 
at large by feoftment the day of the purchaſe of the Writ, and the Plain=-- 
tiff recovered, P.18, E4.3.Aſiſe 77. | 


In: 


1$ 


 Aſaiſe. 

In an Aſſiſe the Tenant pleaded a gift in ſpecial tail to his Father and 
Mother &c. and the Deed found, but that they were divorced for; 
precontraQ of the Mother,and that the Plaintiff entred as Heir general of 
the Father, afterthe Tenant entred, and had a Releaſe of the Donor , and 
upon this Verdi& he recovered,Tr. 13 £4.3. 4.91. 
| Whena bar pleaded is waved, and the aſſiſe at large, becauſe he pleads 


| not after to the Writ, yet upon this found by Verdi& , the Writ ſhall a. 


bate, 1 Aſ.pla.17. | 

Inan aſliſe the party was not eſtopped to ſay that he was of full ape, 
although that he had ſuffered him to appear by his Guardian , and the at 
ſiſe found him of full age, yet the Court adjudged him within age , ſo the 
verdict void, and the Writ abated, 25.Aſſ.p.2.Aſ.231. Ls 

In an aſliſe againſt two, the one pleads a releaſe, the other jointenancy, 
andthe joyntenancy was found, and that he which pleaded the releaſe ſer 
to the ſeal of the Plaintiff, and ſealed the Deed, and that the Plain- 
tiff is a Lay-man, not knowing what was writ &c. nevertheleſs the Writ 
was abated by the Court, 44 Ed.3. f.23. Writ.576. 


XX IX. # hen the 4ſſiſe giveth « Verdi@ at large, and further, 
that the Plaintiff was ſeiſed and diſſeiſed ,where the Judg.- 
ment ſhall be according to the Verdi@ at large , and where 
upon the ſeiſin and diſſeiſin only, 


N an aſliſe ofRent, attornement to the Plaintiff was found after the 
death of the Grantor , and that the Heir releaſed to him in his poſleſ- 
ſion, though now upon the matter the Plaintiff is not diſleiſed, yet if ſei- 


fin and diffeiſin be found, he ſhall recover, 16. Ed.z. Af.74. 16 Af.P.15. 


P :pot thought,thar this was not the principal cauſe of the Judgement, and 
Daere of the releaſe. . | 
If in an aſliſe at large ſpeciall matter be found, and alſo ſeilin and diſſei- 
ſin, the Court ſhall adjudge according to the ſpeciall matter firſt found, 
28 Aſ. p.17r32 Ed.3.eAfſ. 99. 
Where the Tenant pleaded a recovery againſt the Father of the Plain- 


* tiff, he made title by diſcent of the Grandfather to the Father, and fo to 


him; and found by verdic at large,that the Tenant recovered, but the Fa- 
ther died before Judgment &c, yetthe Plaintiff was barred , for this ſhall 
not be avoided without a Writ of Error, 28 Aſ.P.17. | 

In an aſliſe by a woman, it was found that her Husband was ſeiſed of 


the whole, whereof two parts now are in demand, made a feoffment, and 


rook again to him and his Wife, in ſpecial taile, and died, the Lord had 
the Wardſhip of the Heir, and granted it to T. who afligned the third 
part to the Plaintiff in Dower without Deed, and alſo gave her 20s. to | 

hold 


Aſsiſe. 

hold her content, ſo ſhe was not diſſeiſed, yet ſhe recovered by Judgment 
upon the ſpecial premiſes, againſt cheexpreſs Verdict. 17 Af. p.z. Af. 
208- H.17.Ed.3. fol.6, Efteppel 217. | 

An affiſe of Rent by an Abbot , it was found Rent-ſervice, and that PB. 
his Predeceſſor with the Covent, did releaſe unto the Tenant all their 
right &c. This is a good Deed , but it was not ſhewed to thent,, and the 
Abbot diſtrained, and the Defendants made reſcous , and upon the Dif- 
ſeifin found, he recovered, though the meaning of the Jury was , to bar 
him by the Premiſes, 7 H.6. eAſſ.359. | 

The aſſiſe ſaid, that the Defendants agreed to the Diſſeiſin made to 
their uſe, and being demanded , wherefore ? they ſay, becauſe they made 
not the Diſſeiſor to agree with the Diſſeiſee,and it was adjudged no agree- 
ment, 37-Aſſ. P.8.Aſ.329. > 

Upon aReleaſe pleaded in bar, the Plaintiff ſaid, that he who pleaded it 
was Tenant at the day of the Writ, and hath aliened it pending it by ano- 
ther name, and recovered againſt him by colluſion , and upon this matter 
found, and ſeiſin and diffeifin , the Plaintiff recovered, 25 Af, P 1. 
Aſſiſe 2 30. | _ 

Title was made to Common as appendant,and unity of poſſeſſion found 
in the Lord , and that he was ſeiſed and diſſeiſed ; whereby the Plaintiff 
reovered, for it is ſufficient in anallile, if ſeiſed as appendant &c. 5 Ed. 3, 
fel.15. Aſ.167. 1 

In an asſfife theTenant pleaded a recovery,ſo in/rs tort.and it was found 
that he brought a Precipe againk A. and B. depending which , the King 
demiſed it to him,and after A and B.enfeoffed the Plaintiff and theTenanc 
ſued a reſummons againſt A. and B. and recovered, and had right,and the 
recovery was in a Town of another name, but the Aſsiſe ſaid, that all is the 
fameLand, andthe place where the asſile is brought is a Hamlet of the 
ſame Town &c. yet all was held void , and the Plaintiff recovered, for 
that he was found in by Feoffment &c. P.14 Ed.3. Verdit 29. 

It was:holden , it an expreſle verdict be given, and after examination 
they ſay the contrary, yet judgemeat ſtall be given updn the premiles. 
But if they upon their agreement ſay further , and conclude to the contra- 
ry, 4t is otherwiſe, 3 H. 4. fol. 19. | od 

In a Treſpaſs de parc fratts , the Iſſue was, whether the Wite of the 
Plaintiff delivered the beaſts, or whether ſhe did beat &c. and it was found 
that the frankpledge of the Town delivered them, and not the wife , and 
that ſhe did not beat. Seton, where the verdict is doubtfull at the be = 
ning: and afterwards expreſs, we will give our Jadgement a—_ ing 
to that which is expreſs ; alſo the Plaintiff traverſed nor, that the wife did | 
not deliver them, but took iſſue upon the beating , whereby he ſhall take 
nothing if any other delivered them &c. 24.30. Ed, 3. fol. 7 Aris: I 47. 
and this laſt was upon demand.. - 

Wherc in a confpiracy;againſt two,the one was found guilty, the other - 
not. the Jurors were put: together again , becauſe this is inconvenient 
; © 


120 


Abiiſe 


&c. and now they were found guilty , CM. 11. H.4.fol.2 _. 

In an aſliſe the Tenant ſaid , that his Father died ſeiſed &c. and the 
Plaintiff was found ſiſter and Heir of her Father, and that the 'Tenant was 
born within the eſpouſals, but was not the Son of the Father, and the Ju- 
ſtices had no regard to this laſt matter , although that the Jurors ſaid, 
that the Father was in 1re/aud when the Tenant was begotten &c. 44.1 3. 
E4.2. Baſtaray 25. | ; 

Iſſue upon the Plea, that no tenant was named in the Writ, and 
Jointenancy proved : This is good for the Plaintiff, 33 H. 6. fol. 40. 


as - 


pr EET 
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"XXX. Where a man ſhall have an Aſſiſe for divers things, as 
for Land and Rent, and where for Corody and Land , and 
where of divers Eſtates. 


" A N asfiſe of 2s, Rent upon ſeveral reſervations, 17 Ed. 3, fol. 52. 
| Aſſ.76. 

In he R of Land and Rent, and found the Rent reſerved upon rwo 
acres Leaſed, reſerving 12 d: upon the one acre to him and his heirs , and 
12 d. upon the other acre to himalone, P.11. E4.3. eAſſi/e 86, 

In an asfiſe of Land and Rent, and found that to the part of the Land, 
that it was given to the Plaintiff by Feoffment with the Rent, and to the 


| Reſidue by grant of the reverſion with attornment of the Tenant for life, 


Tr 14 Ed.z. aſſiſe 108. . | 

In an asſiſe of divers Rents and a robe, and the arrearages &c, by di- 
avg Deeds, and one Deed concerning all, 12 E4.3. afſiſe 112. Vide Di- 
vi). 17. | 

An afsiſe for reaſonable eſtovers in a Wood for burning , building, 
incloſing &c. and for reaſonable eſtovers to dig Turts ina Moor to 
cover the houſe, and to burn, good. So an aslife of halfe an acre ofLand 
and ofa Corody, 7.7 & 3. aſſiſe 138. So of Land and of eſtovers, whereof 
the one at the Common Law, the other by Statute. So an asſiſe for two 
Rents &c. 7 afſ. P.18. 


th. —_—— _ a —_— 
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 RXKXU. Aſſoſe of Nuſance where it lieth, and forwhat things, 
ani the bar, and title in it, F | 


N an asſiſe of Nuſance of water miſturned, whereby the Milf could not 

& grind, now although that allthe profit be reſtrained \' yer 'becapſs the 
Nuſance was inanother Town then where the Mill was, the Writ is po0d, 
DS | But 


Aſife. 


But ſome ſay, that if it were in the ſame Town, he might have an aſſiſe 
of novel difſeihn, 9 Aſl.pla.19eAſ.194. | | 

An Action of the Caſe lyeth againſt ſeverall Tenants for Nuſance done, 
and was brought for diſturbing the high way over the Land of the Defen- 
dant to the houſe of the Plaintiff, and it ſeems he ſhall not have this ation, 
but of Nufance,as for raiſing a Dike croſle the high way towards the Land 
of the Tenant, and if part of the water run another way from my Mill, 
Marckbam ſaith, that Nuſance lyeth, and not an action of the Caſe, and 
after Nuſance abated, he ſhall not have an action upon the Caſe, becauſe 
he might have had it before &c.2 H.4.fol. Attion upon the Caſe 24. 

Vide 14.H.8.fol. 38. againſt Marckham, that he ſhall have an action up- 
On the Caſe, and ſhall not be put to Nuſance, where but part is reſtrain- 
ed, &c. 

Nuſance for raiſing a houſe a croſſe his way, which he hath from his 
Meadow to the high | &c. and good, as of a way claimed from his 
houſe to his Meadow, orto the Church, and although he be ouſted of all 
_ the profits, he is not put to a nove/ or gs and it isa good Bar, that the 

Nuſance was raiſed in the time of-his Predeceffor, and if &c. that the 
Plaintiff had no way but by ſufferance, fo in without wrong, 20 eA(].1 P. 
18. Aſ.218. and be the way in part, or in all altogether eſtopped, Nu- 
ſancelyeth &c. 18 Ed.2. A(.374. for if he recover in Aſliſe of novel di/- 
ſesfin, yet the Nuſance ſhall not be holden away. | 
\ In Nuſance, 2ware divertit cur(nm aque from his Mill, and alſo from ſur- 
rounding certain acres of Land adjoyning, ſo that it grinds not ſo much, 
nor bears ſo much hay as it was wont, it is a good Count, the Defendant 
pleaded to the Aſlife, and found for the Plaintiff /cs/.his freehold, and ho 
den,though the freehold be.to the Plaintiff, yet by the Nuſance made, the 
freehold ſhall be adjudged to the Defendant, and the Writ was-good ſup- 
poſing it,and the plaintiff recovered, and his damages,and the Nuſance was 
taken away at the charges of the Defendant, 32 Afſ.P,2.Aſſ. 309. 

So note, the Action lies againſt him who levies a Nuſance -in my free- 
hold to my ſelf &c. But if a Nuſance be levied in another mans freehold 
co my Mill &c. there the Action of the Caſe lieth, and nor of Nuſance, 
by Priſot.33 H.6.fol.29. But ſee what Treſpaſſe or aRion of the Caſe 
ſhall abate, as being brought againſt the Tenant of the ſoil for Nuſance 
levied in his own: nas; and is put to Nuſance, 31 E4.3. Attion wpon 
the Caſe 38. Infra H. | | 

An Aſﬀfiſe of a faire levied as a Nuſance to his faire,the Defendant ſhews 
a Charter from the King &c. Now the plaintiff ought alſo to ſhew his 
Charter before, or to have preſcribed &c.T ri» 4. Ed.2.eAſſ 448. 

A Nufance againſt two for caſting up a Dike in the high way, that the 
Plaintiff hath over their Land &c, they fay, that they have gothing in 
the Land but imparcenary, and if it be not found ->c. that ar the time of 
the Nuſance, the Land to which &-c. was inthe poſſeſſion of one R. who 
enfeoffed the Plaintiff, &&c. and prayed that it might be inquired &+c. 

R and 


Moe 
and it was found for the Plaintiff, whereby he recovered 427. 18 Za.2. 
6, 4 88 for not repairing a houſe adjoining to the houſe of the Plair- 
tiff, whereby th© rain came upon the Plaintiffs houſe, and upon his walls 
&c. To that the timber and the walls were periſhed, and fo that he could 
not repair his own houſe, and good, 18 Ea.2. Aſ.375. n 

If I have a Mannor,and one ho[ds a houſe of it by Rent, and I have a way 
from my Mannor to the houſe, to diſtrain for the Rent which is payable 
twice in the year, now although that it was never arrear, Fyetif the Te- 
nant ſtop the way, ſo that I be conſtrained to go by another way, I ſhall 
' have a good Aſliſe of Nuſance, CM. 34.Ed.1. Aſ.411. 

Nufance for making of a- Pond, ſo that where turfs were uſed to be 
carried, now he is conſtrained to go three miles about in Circuit, yet be- 
cauſe the Lord, and all the Freeholders were agreed that the Pond ſhould 
be made, ſo that no nian could carry turfs over the trench for ſome cer- 
rain cauſe profitable to the Town, it was beld that it ſhould bind the 
Plaintiff without his agreement, 8 £d.2. Af 413.widez1 H 7.fol 4o. 

And ſee, that the like agreement between the Pariſhioners ſhall bind 
them who agreed to it, if it be but onely for the profit of the Town, and 
not for the common protit of the Realm, 44 Ed.z. fol. 19. * 

Nufance for making of a pit whereby the Water of my Mill is diſturb- 
ed, and runneth not ſo readily as is wont, 15 good, without ſuppoſing 
ſtopping, ſtreightning, or diſturning. In like manner, if the Platntiff be 
diſturbed of his fiſhing by it, and ſuppoſerh not the tiſhnng to be appen- 
dant to any Freehold, for it is it ſelfa Freehojd, and as to the Mill iſſue 


_ -  wastaken, that the pit was a mile from it, ſo that the water takes it full 


courſe again, &c. ſo not to the Nuſance &. were, and to the fifhing 
he faid, that the place where the pit is. @&«c. was his own ſeverall fiſh- 
ings &c.Temp. Ed 1, Af 422. | 

| Nuſans, quia proftravit ſepem ad nacumentum , &c. Barre, that 
it was caft down by the Kings Writ directed to the Sheriff, 5 H. 3. 1ri» 
eAſ.436. | > 

Nuſance of water miſturned, the Defendant appeared and faid nothing, 
the Aſtiſe ſaid, that the water was miſturned before the Wrie broughe, 
but not to the Nnſance of the Plaintiff rill after the Writ brought, where- 
fore he took nothing by the Writ &c. P.16. H.3.eAf.430. 

If termer of Land with common appendant, be outed of his Common 
by Mes a Dike, the Leſſor may may have an Aſliſe of Nuſance, 23 H. 
3 Af-437. © 

Treſpaſſe for topping an open place, by which the fiſh of the Plaintiff 
have not water, he faith nor, that the open place was made- in his ſoil, 
or the ſoil of the Defendant, and itqzeedeth not, but the other may 
fayz !1s his own foil, and thereupon the Writ ſhall abate, for he is put 
to his Alliſe of, and this Writ vi arm; doth not lie &c.P.32 Z4.3. 
Aei.ton pon the Caſe 38, vide ſupra D, | 

| Is. 


Aſhe. 
. If one Tenant do ſtop &c. all the Tenants through whoſe Lands I have 

a way, ſhall be named in the aſfiſe of Nuſance, 33 H.6./o/.29. eAttion up- 
 ontheCaſe 13, 

If a man ought to repair a Bridge, by which I have a way from my free. 
hold to the Church, or to go and carry without limiting, to what place 
to carry, and he repair it not &c. I ſhall have an Action upon the Caſe, 
and not of Nuſance : ſo if my Land be ſurrounded by not ſcouring of a 
Bike &c. for theſe lic in yon feaſavce, but if he ſtop a Dike &c. Nuſance 
lieth, Tr.11,H.4.fol.81, Attion upon the Caſe 30. | 


__— 


Ce _— — 
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XXXI1. of what thing an Alſiſe lieth, . and where of Tithes, 
Toll, the Cherch yard, Paſſage, : | 


AT of Tithes of che.tenth part after the Tithes paid'to the Parſon, 
for the Abbot the plaint is good, and of this manner .of Tithes this 
Court ſhall have Juriſdiction, 44 Ea. 3.fol. 7mriſdiftion 49. 
The Vicar ſhall have an Aſliſe of the Glebe againſt the Parſon, but ic 
was denyed that he ſhall have an aſliſe, or treſpaſſe of the Church-yard 
againſt him, becauſe it 1s ſpirituall, but Thiry. faid, that ir is his Free- 
hold, and ſo tryable here, T.13 R.2.J«riſdiltion 19 Dnere. 
. It was held, that the Statute which gives an Aſtiſe of Toll, gives it of 
Toll of the Market, and not of the Toll of the Mill, upon which ſuch 
an aſlife was abated, 3 Ed.1. Aſſiſe 401, But it ſeems by Herle, that an 
aſsiſe lieth, for the Toll of a Mill, of corn growing in ſuch a place, bur 
not to be ſpent in ſuch a place &c. 19 Ed 2 Af.399. yet in the firſt Caſe 
the Asfiſe was for the Toll of Corn growing &c. and abated 4.401, 
Gap lieth not of ſuit to a Mill, wt de /ibero tenemento, 6 H.3. «/- 
fiſe 425. - 


But ſee that Tenant in Dower of a third part of a Mill, ſhall have the 


third part in ſeverall diſcharged of Toll, and if the heir rake all the Toll, = | 


ſhe ſhall have an aſiſe againit him, 23 H.6. Aff 435- 

AfSiſe de libero Tenements, and plaint of a fiſhing, and found that the 
Tenant and the Plaintiff had conimon in the fiſhing rhere, and that the 
plaintiff is ſeiſed &c. whereby he took nothing. 12 H.3, Aſ.427. andinan 
aſiſe of common fiſhing, becauſe the profit is in the others ſoil, he was 
compelled to naake his title, 34 AſcP.11. Af. 316. | 

Aſiſe of a paſſage #/tra aquam in his boat with his young beaſts, oxen, 
and horſes. Ir is ſaid, the Aſsiſe lieth not of the office of a Forreſter in 
right of the office, bur in right of the profits, and here grows no protit, 
but eaſement. | | ._ 

But it ſeems, that Aſsiſe lieth of a paſſage, which is profit »/tra 4quam, 
ſo of Pontage and Truage by the Statute, T.31,E4,1,oA.440. 

R 2 Plaint 


124.  Aſsiſe. 
| Plaint of a Tenement, of a garden adjacent , ſo of one Toft, bat 
Precipe *qued reddat lieth of them, 22 E4- 4. fol. «13. Vide 8 H, 
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_— — -— 
2» 


S. Wk} — _—_ — 
— 


SYSYTIEF irhere an Alſiſe ſhall be turned into an Inqueſt, and 
taken inthe nature of an Inqueſt by Niſt prins, and where in 
a forrein County. | 


' A Sliſe againſt three, the one pleaded a releaſe, which was denied, the 
Ah pleaded to the Aſsiſe, and awarded as Alsiſe againſt them, and 
as a Jury againft him who pleaded the releaſe, Tr. 12. Ed.3.2Af.27: 

In a Writ of Entry, a releaſe was pleaded, and depending the Iſſue, 
the Plaintiff brought a mort.d'anceftor of other Land compriſed 1n the ſame 
releaſe, being in the hand of the Juſtices, and thereupon adjourned into 
the Bench, and it was ſent tothe Juſtices that bring the Deed, the fame 
day was given in the Writ of Entry, and the Afſsiſe, and at the day the 
Inqueſt appeared, which was for both the Writs, and the Tenant made 
default, and Petit cape was awarded upon the one Writ, and the other, 
and he made default another time again, whereby »Seiſin was awarded in 
both the Writs without damages, becauſe the Aſsiſe was turned into an 
Inqueſt, Temp. Ed 1, Feoffmerts 112. 2uare of the Caſe, for in a more. 
d anceſtor, the Proceſle is Summons and reſummons, and not Petit Caper. 

In an Afiſe againſt F.and F. 7. faith, that he entred by yy. to whom 
the Plaintiff hath releaſed, and thereupon the aſsiſe is charged in nature of 
an Inqueſt, and ſhall not inquire further of the Seiſin or Diſſeifin upon the 
releaſe proved falſe, and ſome ſaid, that in ſuch caſe where the Ifſue is upon 
the releaſe, and the Afsiſe taken in manner of an Inqueſt, the others 
who pleaded to the Afsiſe are without day, H.19 Ed.z. Af.408. 


———— — —— 


X XXIV. Where the Defendant may plead to the Writ after be 
pleaded to the FuriſdiFion, and where in Barre, and what Pleas 
the Defendant may plead, wha the Plaintiff is within age, 


TY Tenant pleads to the Juriſdiction, the Plaintiff makes a new aſ- 
© fignment, the Defendant faith, that it is in another Town,$ H.6-fe/. 
12-Devi/. 25. 4.21 N.6.fol.57.Diviſc21.B. | 
It is ſaid, that the firſt exception ſhall be to the juriſdiction, then to 
 thePerſon, then to the Court, then to. che Writ, then he may plead it 
Barre, M.15 H:6.fol-14, | 
Bur matter apparent in the form of the Writ he may plead, before he 
pieadto the Juriſdiction, 8 E4.4.f0/,34& 5, andit is faid, that the excep- 


tion 


Aſsiſe. 

tion may be tothe Writ, beforeit be to, the Count, 'if there be' not mat- 
ter apparent, which #t amicns cnrie, he may plead before to the Writ, 
19 H.6.fol.10, | | 

, Pn an Adliſe, it isno Plea to ſay, that the Plaintiff is of full age, where 
he is received by his guardian, if he plead not a releaſe, or other thizg': 
done by him,as being of full age, and upon ſuch n_ pleaded he ſhall not 
be eſtopped to averre him to be of full age, becauſe he hath admitted him 


by guardian betore, and the plaintiff being adjudged within age, the Te- 
nant pleaded the ſame plea in Barre, which he had pleaded to the Aſliſe 
before. 4. 12 Ed.z. Af. 116. 12 Aſ.P.37. Af. 201.Divi/.5. where he 
ſhall plead to the Aſsiſe or in Barre againſt an Infant, vide Divi/. 46. 

Vide 48 Ed.3fol.10, that he who hath accepted an Infant by Attorney 
ſhall be eſtopped to ſay afterwards that he is within age &o, 


. 
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XX XV. Afſiſe for Tenant by Statute Merchant, Staple or Ele« 
git, of often Diſtreſſe, or to depaſture hit ſqverall, 


RD by Statute Merchant, brings an Asſiſe, and depending it the 
Term expires, it ſeems the Writ ſhall abate, as in Ward at the com- 
mon Law, for he ſhall not recover here all in damages, as in Waſte by 
Paſton, Duere, 11 H.6.fol. © Afſ.g./,2.cap.19. | 
If the Tenant fay, . that he-is not tenant of the freehold named, the Plain- 
tiffe may well ſay, that the Tenant entred claiming by grant of the Te- 
nant by Statute Merchant, who had granted to him his eſtate before, and. 
a "vo Count, though another hold the freehold, 24 E4.3. fol.31. A4/- 
e 130. — | 
Tf damages be recovered againſt him, who is bound to me in a Statute, 
and after he enfeoffe me, he which is recovered ſhall have a good Elegie 
againſt me, and I ſhall not extend the Statute againſt him, 21 Aſ.P.28. 
38 A{ P.4 Aſſ 331. | 
Asſiſe by Statute Merchant againſt an Infant,28 Aſ.P. þ 1. Afiſe 262. 
Asfiſe of Rent, and the Plaint, that the Tenant ſuppoling that he held. 
of him, diſtreined the beaſts of his Plow, ſo that by often diſtreſſe, he 
could not take the profits of his Land, the Defendant juſfified. for fealty 
and eſcuage &c. in right of his wife, and becauſe they are are not valua- 
ble, it ſhall not be intended, that it can be often diſtreined, the Plaintiff 
faith, that he holds not of the Defendant, but durſt not demurre, for 
then the Asſiſe doth not ly, nor of ſuit whoſe value cannot be extended, 
Lnrere de fealty and homage, bur of the ſuit it hath been maintained, and 
the Tenant ſhall have this Writ againſt the Lord mediate or immediate 
alone, and he ſaid, that he holdeth of S. who holdeth of the Defendant, 
and held a good Plea, 27 A4ſ.P.51.Af.2 57, but Firzh.fol.178. faith,. 
that it lieth ofa rent charge, and that ir lieth not for homage, fealry, nor 
tut, vide 28 A[.P. 50s, | Rn: 


4 


126 


7 Aſciſe. 


In an Asfiſe, the Tenant faith, that the Plaintiff himſelf 1s ſeiſed of 


the Freehold, the day &-c.and yet is, this is but to the Asfiſe, The plain. 
riff faith, that this is his ſeverall, and the Defendant depaſtured it, and 
prayeth Asfiſe by the Statute , the Defendant claims Common there, and 
found the ſeverall of the Plaintiff ro his damages, but they fay,' that the 


Defendant had not Paſture there, but by leave, but this is contrary to his 


*canfeſsion ; wherefore the- Plaintiff recovered, and the Defendant was 
- impriſoned. It was ſaid, that this was againſt the Law, becauſe the plain» ' 


tiff took not advantage of the confeslion &c. 27 Af. P+ 39. Aſiſe 
253-W.2.C4.26. | 
Asfile for paſturing his ſeverall, and there was turfs there. Haxch, it ap- 
pears that the Freehold is the Plaintiffes, for the Record ought to make 
mention offthe difſeiſin againſt the Statute, Tr.11 H.4q.fol. Af-16. 
: = per Fitz.fol.198. the Plaintiff in the Asfiſe ought to wave the pol- 
es{ion. | | 


— ——_—_——CC— Ca HE I a_—_  ——_ 


XXXV I. Aſociation, {i non omnes, and how the Record: 
ſhall be demanded upon change, or death of the Juſtices, and 
|  bowthe Juſtice in aneſpeciall Afſiſe ſhall demean thens, 


IN Asſiſe, the Patent of aſſociation was firſt to F. and afterwards ano- 


ther tow. Newton, when F, was admitted by the firſt Patent, the later 
ro. was void, for it was not directed to the firſt Juftices, and to 7. but 
to them onely. Fort. agreeecth, and inthe generall asfiſe they adjourn the 
Afife by Proclamation untill the next Sesfions, and if the Asſtſe be pur- 
chaſed after, there needs no new Precept, but ina ſpeciall Aſſiſe, if they 


make their Precept before the day of Asfife, it is void, and the Juſtices of 


 ageneralf Asſife ought to be there at the day, otherwiſe it is of a ſpeciall 


Asfiſe, if the party keep them not, then if the King aſſociate one who 
will not come, Iam in a miſchief, whereby it ſeems in a ſpeciall Asſiſe no 
aſſociation lieth : and if the King aſſociate two by ſeveral! Patents, the 
firſt ſhall be received, and if both at oneday, it is at the choice of the 
Juftices to have.the one or the other, 24.32 H.6.fel.12. Aſſife 17. 

Fazh. faith, f01.186.187. that by the Regiſter, aſſociations lie upon 


aſsociation. | 


If the eſpeciallasſife have this ſpeciall clauſe, & 55s quos fibs aſſociavi- 
mws, it ſeems afſociation well lieth, Firzh. fol.186. 

If a Writ of Aſſociation be delivered to the Juſtices, and the affociat 
bath not his Patent to-fhew to the Juſtices, they may go before withour 
him, and he ſhall not be with them as a Judge, &c. H.5 Ed.4 Aſſ.459. 

A generall asfiſe by two, whereof the one is afſociate to the Juftice, this 
ſhall abate the whole asſiſe, for he may not be his own Judge, and he car- 
not be nonſuit, to the intent that the other may ſue alone, for the other 


Juſtice 


eAſriſe. 
Juſtice cannot award a non-ſuit without him, 44 Af.P. 3. Aſ.356. 54 Af. 
| P.3.8 H.6. fol. 21. . _ | 

Vide, that one Juſtice of Asſiſe with the Clerk took an asſiſe »on expe- 
ata preſentia alterins. Yet he that was abſent may certifie the Record 
npon a Certiorare, 11 H.7. fol.5. 

If there be only two Juſtices , and the one, or the Chiefe is in the Kings 
buſineſs and cannot come, the King may make another Juſtice, and aſfa- 
ciate the other to him &c. 28 Af. P.2.Firzhb,187. | 

If a Writ de fi non ones be generali for all rhe asſiſes, it ſhall beentred 
upon record, and ſhall continue for rhe Juſtices for their Warrant to take - 
other asſiſes, but if the Writ be to take ſpeciall asſiſes, it ſhall be annexed 
to the record, and ſent as parcel thereof when it ſhall-be removed, 16 Ed. - 
3 Aſ.73-36 Aſ.P.6. | 

Afliſe, all the Juſtices but one came , whereupon the Tenants pleaded 
the outlary of the Plaintiff, and it was ſaid to them to have their record 
at a day, and at the day the Juſtices came not, and at the re-attachment 
the ſame Juſtices came, and one Tenant pleaded a Releaſe, where he had - 
pleaded to the Record before , becauſe within age; and it was adjour- 
ned for the difficulty, at which day one of the ſaid Juſtices came nor, and 
the other which was with him before came, and the 3. who came not be- 
fore. And it was holden, that the {5 xox ownes which was before the re-- 
attachmenc, ſhould ſerve'for the whote plea. They may alſo well record 
the plea pleaded before the re-atcachment, for the record is entred before 
them , and have their conumiſſion with them &c. Lege HM.tg Ed. 3. 
eAſſ. 110. And the chiefe may ſend the _—_ of one journey, 
abiding with him , wichouc a Writ upon adjournment, 14 ef. P. 15. 
eAſjſe 203. and note, that in ſuch caſe-where-two-Juſtices are, and the 
aſſociation is with. a /5 on ones , and the one dieth , the ſecond may 
pours , Fitzh. fol. 187. and one patent is good: for ſeverall afliſes , 

3ACW. DO ; 

Kan asfile be pur without day , by the non<comming of the Juſtices, 
and after new Juſtices be made , a Writ ſhall ifſae to the old Juſtices to 
deliver the Records to the new ones, and this Writ ſhall not be indorſed, 
dut pp others ſhall deliver it by indenture with the Writ, 9 H. 6. fol. 4. 
ef]. 7. | 
F _ 1 H.7. fel, 9. Of a finetaken in the Countrey , and the Juſtice 
eth. | | 

Juſtices of asiſe afſeſs fines-by their diſcretions, but amerciaments ſhall - 
be affiered, and they may command filence upon a pain, and impriſon - 
Jurors who will not take their oath , or fine them , and amerce the She- - 
ruff tf he will not return the ſpeciall aslife, 7.7.1.6. fel. 13, and 14, 
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XXXVII. When Proces ſhall be made , and when the Tenant 
ſhall be put to anſwer , and where the Aſſiſe ſhall be deman. 
ded and amerced, 


N aſfliſe no proces ſhall be made againſt the inqueſt until the Plaintiff 
Th made his Plaint , for there isno Warrant before, 39 H.6. Af. 24. 
32 H.6.f01,12.. Butſee, that the Original it ſelf contain Yenire fac. duode- 
cim, and the patent to the Juſtices that he hath ſent the Sheriff to cauſe 
the asfiſe to come, at what day and place the Juſtices ſhall asfigne: And 
it ſeems this is intendedly the Precept which the Juſtices make to the She- 
riff, Sed Quere. See the old Natura Brevinm, fol.208. What Precept the 
Juſtices in a ſpeciall asſiſe ſhal award , untill the day of the Aſliſes. 1des 
Dnere, 11.32 H.6:{0l.12. | 

'The Tenant would-not anſwer until the as{iſe was called , whereupon 
he was called, but not upon iflues &c. ÞP. 3 H. 6. Aſſ. 466. But a Habeas 
coypor. was awarded, and at the day they were called upon iſſues , and all 
agreed, 4 37 H.6. fol.26. and 27. - 

- Butinanasſiſe where recovery in Dower was pleaded, and the eſtate of 
the Plaintiff mean, and the iſſue was upon nox compriſe, proces was awar- 
ded to Summoners and Viewers &c, and the Asſiſe called. it ſeems to 


. the intent that if they came not, they ſhould be amerced, and if they came, 


there is nothing to do at this time. So upon a Demurrer, if the Juſtices 
adjourn the Asliſe, the Jurors ſhall be called from day to day, and yet it 
may not be.taken &c. P.48 Ed;3. fol.11. eAſ.65. | 

In an asſiſe, at the firſt day the Defendant made default, the asſiſe was 
awarded, and the Plaintiff called to make his plaint , and the Jurors made 
default, yet they were not amerced , but a Habeas (orpora awarded, 30 
Aſſ.P.17. 4ſſ. 302. andit ſeemeth the Law in all inqueſts which are to 
appeare at the next day after any iſſue , if the tenant. be eſſoind or make 
defauir, the Jurors ſhall not be amerced for not comming, Hey.6. fol. 20. 
I H.7. fol.8. and ſo although the Tenant come at the firſt day , becauſe 
he might have been efſoyned, 1 £4.3. fel.12. Soto a ſficut alias after re- 
ſummons, where the firſt Yenire facias was not ſerved, and after the plea 
was without day by. demiſe of the King, & at the reſummons,and a Habeas 


- Corporaiftheparty be eſſoined, the Jury ſhall not be amerced. Otherwiſe 


it is if the parcies appear &c. H.6.fol. 20. 2zere, if they ſhall be amerced 
where the defendant in treſpaſs comes not at the firſt day after iſſue , be- 
cauſe it is not another proceſs. 4 


XXX VIII. 


X XX VII. The Form to enter the Pleas aud continunces in 
all other matters. - 


Rror upon asfiſe where at the firſt day ofthe asſiſe, and the parties ap- 
Poewrea! and being ſworn, theasliſe remained for want of Jurors, and 
at another day the parties appeared, and the Jury were ready, and becaule 
no mention was in the Record that the two were ſworn the firſt day, bur 
in the backſide of the pane! , nor no mention of the firſt day, nor of the 
Habeas Cor pora, it was held error, for if theſe matters, and that which was 
done the firſt day be not entred, they may plead anew , where peradven- 
ture they had confeſſed before &c, 38 H.6. fol.14. Error 39 

Error upon an asfiſe where the parties and Jury appeared , the entry 
was, 7uratores exatti vener. & afſiſa rem. capiend, eo qued quidam non fe- 
cer. viſum, et quidam non apperxer. and it was held error. H uſſey, if the 
Record were, L2nod fnrat. compar. quor. 12. ſuper ſacrum ſuum dicuxt 
&c. and not entred, Ele; & 7 arats, this is Error, although it is implied, 
M. 1. Ry. 3. Error 48. andthe entry, Quod quidam fecerunt viſum, & 
quidam n0y, 15 Error, but it ſhould be, Lnod aſſiſa remanet pro defettn vi- 
ſus, 3 H.7. fol.13.Error 49. | 

That which is done the firſt day remains upon Record before the Juſti- 

ces newly aſſociated, and if recovery be pleaded, and be entred that he had 
his recovery at the next Seſſion, this ſhall be underſtood to be the Plea of 
the partie, and not the ſaying of the Juſtices , for they ſhall not ſay to the 
party who had his recovery at the day, 14 Ed.3. Aſſ.110. 
Aſſiſe in the Bench remaining for want of Jurors , the entry ſhall be ac- 
cordingly, and by the panel the eſftreats ſhall be made, for the panel ſtayes 
alwayes in the Bench , but in anasſiſe in the Countrey it ſhall be entred - 
that it remains, Pro defel?u talts & ralis non jurator. as before, and the 
eſtreats ſhall be made by the Roll , and the panel ſhall be delivered to the 
Sheriff, 12 eAſ.P.19. Aſſ 198. | | 


—— — A ———_— 


XXX IK, Where the Tenant ſhall ſay that the Aſſiſe came 

mpon the Title, and certain matter of Title 10 a Rent, or 

againſt a Deed pleaded, or by reverſion, and whether he 
medales with the Bar, 


Olt brought an asſiſe, the Tenant ſaid, that his Father died ſeiſed, and 
C8 colour, thePlantiff, that after the diſcent T. was ſeiſed, and gave 
it to our Father in taile, who died ſeiſed, and we &c. untill &c. the tenant 
faid, let the aſsiſe come upon the title &c. — by the better opinion, 

as 


ſe 

as in all Caſes where the plaintiff makes Title at large, or where he doth 
confeſle and avoid the Barre, wt hic, if not where he eonveyes from the 
Tenant himſelf, as it is ſaid, that he enfeoffed him by whom the 
Tenant claimes upon condition and entred upon the breach , for 
there the Tenant ovght to maintain his Bar, and ſhall not ſay, the Aſliſe 
came &'c and in all Caſes where the Bar is in traverſe, the Tenant ought 
ro mainitain it, for the Iſſue tendred hath made the Bar materiall, 77.5, 
H.7 fol :9. Aſſiſe 35. and ſo Fitzh. reports, but in the Book at large, Fi. 
#eax and Fiſher hold, that the Bar ſhall be likewiſe maintained when it is 
confeſſed, and avoided, and Firexx faith, where the recovery is pleaded 
in Bar, or other matter, upon which the plaintiff cannot make his Title at 
large, the Tenant may not fay, the Aſliſe came &c. and ſoit ſeemeth to 
him when a diſcent is pleaded, 5 H.7.f01.3o.. | 

See a good Cale of this 32 £4. 3. Aſſiſe 99. Diviſ. I.7.X. 

If a plea in Bar of the aſliſe be naught, the plaintiff needs not make Ti- 
tle,nor anſwer to the Bar, but demur upon it.20H.6.7r, 11H. 7.fel. 28. 

And where the Tenant pleads a Bar, and gives colour by Title after 
| the Bar, the Plaintiff may well traverſe the Bar without making Title, as 


|: where the Tenant claims by diſcent as eldeſt, and the plaintiff is youngeſt 


&c. it is ſufficient to ſay, that the Tenant is a Baſtard. So if the Tenant 
fay, that he was ſeiſed untill diſſeiſed by T. who enfeoffed the Plaintiff, 
it is ſufficient to ſay, that T. did not diſfſeiſe the Tenant, or that he enfeof- 
fed not the plaintiff, but if the Tenant plead a feoffment of a ftranger, 
and that the plaintiff claims by Deed &c. now it is no plea to fay that the 
ranger enfeoffed not the Tenant, but he ought to make Title, for the 
Tenant hath nor given him Title in deed by the colour, 20H.6.fo/.38.39, 
5 H.7. fol. 32. & vide de hoc 3 Ed 4.fel.20.4 £4.4.fel.17. 
It was ſaid, that in Treſpaſſe upon a Feoffment of the Plaintiff pleaded 
m Barre, he may ſay, that he was not enfeoffed &c. but in an Afliſe he 
ought to make title, Quere 10 E4.4. fol.g. : 
\ _Entry in nature of aflife of Common, the Tenant faith, that he di(- 
ſeiſed not, and here the title is not compriſed within the Writ, but he 
ought to make title to the rent or common, but this Writ lieth not of a 
Common, 4 E4.4. fol.2 Entry 34. 5 Ed.3.fel. 15 Aſiſe 167, 
__ An Alſliſe of Corodie without ſhewing thereof, and Finchd. fait ira- 
#45,becauſe the Court would not compell the Plaintiff to make title where 
| So in groſſe, and faid they did againſt the Law, 29 Af. P. 8, A/- 
e278, =. - 


pI 


XL. What Title is good in an aſſiſe or other aGion againſt the 
Deed of the Anceſtor, or a Record. 


———_——__—_— — — 


Y (5% a Deed of the Anceftor with warranty to T, whoſe eſtate the 
Tenant hath pleaded in Barre, the Plaintiff ith', that the Anceſtor 
| | 3 died 


Aifile. 


died ſeiſed, Herle, the Tale ſeemed good, but it was found apainſt the 
plaintiff, the deed is confeſſed, yet he took it by proteſtation, 9 E4.3. f. 
17. Aſſiſe 155.44.38 Ed.3.Title 30.and 44 Ed.z. Title 31.2, 45 Ed.z. 
Title 32.10 H.4. Title 14.16 eAſ.P.16. Titleg. 

It was faid, 10 Af. ÞP. 23. that againſt a releaſe of the anceſtor with 
warranty, a dying ſeiſed of the fame anceſtor ſhall not be a Title, bur ic 
ſhall be againſt his Feoffment with warranty T4/e 8. 

Againtt a releaſe of the anceſtor with warranty by collaterall pleading, 
the plaintiff ſaid, that after the date of the releaſe, one T, was ſeifed in 
fee, andenfeoffed him, it was held a good Title, 44.28 Hex, 6.T itle 19, 
the Tenant would have eſtopped him by this, that in another aſliſe upon 
the ſame plea in Bar, the plaintiff made Title by Leaſe and releaſe, bur be- 
cauſe the releaſe was denied, each was eſtopped again the other &c, all 
at large, Hill 32 Ed.3. Tule 36. | 

In an Ailiſe, a Fine of the anceſtor pleaded in Bar, the Plaintiff ſaid, 
that this anceſtor had nothing but for life, the reverſion to him, and that 
he entred for forfeiture, and it ſeemed a good Title, ſhewing how he hath 


the reverſion. (ann: If heclaim it one way, and another Title be pro- 


ved, he ſhall recover. Here, If in an Aſliſe one juſtifie for alienation of 
the Tenant for life, he ſhall not ſhew how he hath the reverſion, becauſe 
. itis veſted, H.6.Ed.3. fol.1. Af. 198. But againſt ſuch Fine of his ance- 
ſtor, he ſhall ſhew the Leaſe of the other anceſtor to him which acknow- 
ledged the Fine and the diſcent to the Plaintiff, who entred &Cc 3 Ed.3. 
fol. 2x, 4fſiſe 174. and necds not ſhew how the other anceſtor had 


ut &C. | , 
Upon a Fine of the anceſtor pleaded againſt an Infant, he ſaid, that the 


 Conuſeerc-infeoffed the ſame anceſtor who died ſeiſed, and becauſe witl- 
in age,the Asſiſe was at large, but yet the Title ſhall be entred, 28 4.401. 
Aſſiſe 26.3. but to ſay generally that the anceſtor died ſeiſed, is no Title a- 
gSainſt a Fine, without ſhewing how he hadit, 5H-.7. fol.29. Af. 35. So 
of an At of Parliament, 10H.7.f.5, H.1o H.4.T :tle 14. | 
In an asſiſe the Tenant pleaded recovery againſt a ſtranger, and Title of 
the plaintiff mean between the Writ and the Recovery, it 1s no plea for 
the plaintiff to ſay, that he againſt whom &c. had not any thing, if he ſay 
not that himſelf was ſeiſed, or another whoſe eſtate he hath, P.48.Ea.3. 
fol. Title 33. | 
The Tenant faith, that he recoverd againſt the ſame Plaintiff in an asſiſe, 
he faich, that T. gave the Lands to B. his father for life, the remainder to 
the plaintiff, the father died, he entred, and was ſeiſed and diſſeiſed long 
time before the recovery, and held a good Title, P.13 Ed.3.Title 6. 
And in this Caſe to another parcel}, the Defendant pleaded a recovery 
againſt a ſtranger of rhe Seiſin of 4. ina Mortdanceftor and the Title of 
the Plaintift mean, and faid, that T. gave it to . for life, the remainder 
to him &c. ſo being ſeiſed before the Horrdanteſtor,the Tenant faid that 
ef. was fciſed 1n fee, without that that he had any thing of the gilt 
S'3 0 


vg 


Aſviſe. 

of T. but it is not ſufficient to ſay only, that A. had _— of the pift of 
7. for where the Phantiff is compelled to make title, it is ſufficient to tra- 
verſe it, - | | 

But where one makes title of his own agreement only, there, upon ano- 
ther title found, he ſhall recover, and here the title is not materiall, for he 
might make title , that before the Recovery he was ſeiſed , and diſleiſed, 
without more, and fo the Leaſe to A. not traverſable, P. 13. Ea. 3. 


Title 6. | 
Fine pleaded and executed againſt T. and title of the Plaintiffmean, 


the Plaintiff makes title after by fine of the Conuſee &c. 29 Aſ. P. 1. Aſ- 
fiſe 275. _ 


———— 


——— 


XLI. What Title may be good, where he medleth with the Bar, 
and whether he med'ieth with the har , or makeTitle at 
large. : | 


T:; isnot a ſufficient title , that it was found by office, the reverfion to 

him after the death of the Tenant for life, without ſhewing how he had 

tin deed, where the Tenant faith , that the reverſion was granted to 

” by T. who leaſed it to f. (now dead) for life, H. 10 Ed. 3.fal. 2. 
. IF6, | — 


Aſſliſe by a Woman, the Tenant faith, that the Land was given to the 
Plaintiff and her firſt husband in ſpecial taile,, the remainder to the Heirs 
ofthe Husband, who died withour iſſue , that ſhe took another Husband 
who aliened, and the Heir of the firſt entred, and enfeoffed us, the woman 
faid, that her firſt Husband deviſed the remainder to her and her Heirs, 
now the Tenant took not A of the diſcontinuance but demurred 


upon the deviſe, and this was held a good Title &c. 26 eAfſ. ÞP. 60. 


Aſſ.259. | | 

f man ſhall make title at large in no Action', but in an Asſiſe , not in 
Treſpaſs, becauſe of the certainty in the Writ, /c:/. day and year &c. and 
judgement hath been reverſed upon a title at large, made in a Writ of 
Entry in nature ofan Asſiſe, 5 H.7. Title 24. and 2. 21 H.s6: Title 26. 
the ſame year, Title 27. But there he may ſay, that after the title pleaded in 
bar, ſuch a one enfeoffed him, 34 H 6. fol. Entry 25, 

An Aſliſe by Colt, the Tenant faid that T. enfeoffed the Father of the 
Plaintiff , and the Land deſcended to the Plaintiff , and afterwards it was 
ordained by Parliament, that all eſtates made by T. or by any other ſeiſed 
to his uſe to the Father of the Plaintiff , or to any other to his uſe, ſhould 
be void, whereupon T. entred upon the Plaintiff, and enfeoffed us. The 
Plaintiff aid that f. was ſeiſed,and gave it to the Father and Mother of the 
Plaintiff in taile, that the Wife ſurvived , and we are their iſſue &c. andit 
was held that titleat large ſhall not be made, becauſe the Tenant hath 

| S1IVER 


\ 


Aſsiſe. 
iven him a title and avoided it. by Parhiament. So where one 
oives title by matter in a fac, as that he enteoffed the Plaintiff upon con- 
dition &Cc. or that his Father within age enfeoffed the PlaintiF 8c. fo if 
not of ſound memory &c. or where the Father of the Plaintiff diſſeiſed 
the Tenant, and he made continual claim &c. intheſe caſes Brian ſaid, 
that the Plaintiff ſhall not make title at large. It was alſo held, if the Te- 
nant pleada fine , recovery , or Feoffment with warranty , the Plaintiff 
ſhall not make title at large, for he is bound by them, if he be party, or 
Heir. 2«ere ofthe Warranty. Burt ifthe Tenant plead that the Plaintiff 
recovered againſt him, and he reverſed it by Writ of Error, and ſtayed 
Execution, the Plaintiff may make titleat large, for this recovery is but a 
colour &c. 2zere, ifthis ſtand with the reaſon of Brian, 5 H. 7. fol. 


T itle 25. 


And where a man makes title at large , he ſhall not traverſe the bar, 


5 H.7. fel.32, and fol. 33. 

The Tenant faith, that f. enfeoffed him , and afterwards diſleiſed him, 
and enfeoffed the Plaintiff, the Plaintiff ſaid thar 7. levied a fine to the 
Plaintiff before, and that he enfeoffed not the Tenant, this is a negative 
pregnant, but he ſhall ſay; that before the feoffment ſuppoſed, he acknow- 
ledged a fine to the Plaintiff, withour that , that he hath any thing of his 
Feoffment &c, .21.H,6. Title 27. : 

It was faid, ifa Feoffment of a ſtranger be pleaded, and colour given, 

the Plaintiff ſhall not ſay that before &c. another was ſeiſed , and enfeot- 
fed him &c. until &c. becauſe it might ſtand but it is ſufficient to 
{ fay that a ſtranger was ſeiſed and infeoffed him, without ſaying before &c. 

2 nere, it ſeems this is a title at large, 14 H.6. fol.6. Vide 28 H.6.Title 19 
Diviſ.39. | fo 

And upon releaſe of the Plaintiff pleaded, it is ſufficient to ſay ,. that af- 
terwards T. was ſeiſed and enfeoffed him,"g. H.6.f0l.49. 


| — AM OO me EEE ————_—_—_— 
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XLITI. Title, where to be ſhewen how he h.id the E/tate , or how 
be by whom he claims hadit , and where good by what 
Eſtate. | 


A Feoffment ofa ſtranger pleaded in bar with colour, the Plaintiff faith 
that he was ſeiſed untill he was diſſeiſed by the Tenant, without 
that the ſtranger enfeoffed him, and held a good Title, quod nota, DP: 30. 
H.6. Title 15. | 
The Tenant pleaded that #. P. leaſed to the Father of the Plaintiff, 
the remainder to his Father in fee, and both are dead , and gives colour, 
the Plainwiff ſaith that yy. before the ſuppoſed Leaſe was ſeiſed and enfeof- 
ted him., and was fo he was ſeiſed until &c. held a good title, 9 H. 4. 


Tule g6.. Able 
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 Aſiife, 


Aſſife of Rent in groſs, the Plaintiff may not make title by a 944 
eſtate by preſcription, otherwiſe it is, if he claim as parcell ofa Mannoy, 
31 Aſ.P.23.Titls 13. | | — 

So of Rent-ſervice, ſeiſin is a ſufficient title without Deed after the 
- purchaſe. Otherwiſe it is of a Rent-ſeck or Rent-charge , although that 
he and all the Lords of the Mannor have been ſeiſed &c. if he claim it not 
as parcel of the Mannor, 22 Af pla. 52. Af. 244. Upon a Recovery 
pleaded, the Plaintiff may well ſay, that he _ whom &c. had not any 
thing, but T. whoſe Eſtate he hath, and good without ſhewing how , 48 
Ed.g. fol. Title 33. 7 
- Iris ſaid that the Plaintiff by way of title in his replication ſhall never 
plead by a ,2xe Eſtate, 2 Ed, 4. fol. 27. per Danby 9 Ed. 4. fol. 3. 


my _ a "Wo" 
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X LIIHI. he forme of Title toa Rent , Common , Office, and 
Corody.. | | 


7Pon Hors de ſ»# fee pleaded , the Plaintiff may well ſay that his 
Grandfather died ſeiſed , and the Land deſcended to his Father, who 
died ſeiſed, and it deſcended unto him, and ſhall have the asfife without 
ſhewing any ſpecialty, 8 E4.2. Aſſ.420. Vide Divs/. qi. a good caſe. An 
Abbot ſhall make title to Rent by preſcription, 19 Ed.z.Title 34.18 4(. 
P.17. Title 10. And title by a 2we Eſtate by Deed is good &c. && wide 
29 Aſſ.P.66. Title 12. where in an asſtſe of Rent upon the Deed of the 
Anceſtor pleaded, the Plantiff ſaid, that his Anceſtor died ſeifed, without 
| ſhewing how, and it was good as well as of Land &c. 
' A man made title to Rent by Deed , by which the Grantor bound him- 
ſelfe to pay it &c. 29 F4.3,4Afſ. 366. 
The Tenant ſaid, that he granted the Rent to the Plaintiff for the term 
of the life of T. who is dead , the Plaintiff ſaid that the Tenant held the 
Land of him, and he was ſeiſed untill difſeiſed , and it was goed without 
alledging any ſpeciall diſſeitin, 36 H. 6. fol. Title 22. Vide the accord 
withg Ed.q. fol.19. Aſſ.30. | - 
* ThePlaintiff made his title, that 7. was ſeiſed of the Land whereof &c. 
' andgranted him the Rent, and did not ſhew the quantity of the Land, 
but the Deed would have it, de omnibus terrigyn villa, and it was part of 
his plea, whereby the title was good , H.8. H. 4. fel, T itle 28. 
7 H.z. fol. 29. | Fi 
An Aſliſe of Rent, the Tenant faith, that the Plaintiff enfeoffed him, 
to hold of the chiefe Lord, the Plaintiff faith, that afcer &c, he was ſeiſcd 
by the hand of the Tenant, this is no title without ſaying how &c. 8 &d.3. 
Aſſ 4' 9. See there, he alledged how he was diſfeiſed of the Rent, as by re- 
plevin,ſued,and agreeth with 11 H.7. fol.28.where iis faid,that he'ought 
in the title to ſhew what rent it is, and how the diſſeiſee made it &c. 


In 


eAſviſe. 15 
| Inan aſliſe of an Office, and made title by reſignation of 7. and that he 

was admitted by the Chief Juſtice, andit was held, a Reſignation is of a 
Benefice to the Biſhop , but of an Office it ſhall ſurrender ; but the better 

title is to ſay, that the Office was void, and he was admitted, 7,8. E4 3, 

fel. Title 23. | | 

* An Allife of Corody, where he ſhall not make title by the Grant 

| of the King without Deed, 4 Ed. 3.eAſ. 177. Vide the Caſe Di- 

vi/. 16. | SL | 


— — 
| — 


_——_— 


XLIV. that Title (ball be when the parties agree of one and 
the ſame perſon , and what when the Tenant gives colour of 
Title tothe Plaintiff, 


} FNan asfiſe the Tenant pleaded the Feoffment of a Stranger , and gives 
LT the Plaintiff to part ſaith, that another ſtranger enfeoffed him, 
and to the reſidue faith, that one 7. acknowledged a fine of releaſe to the 
Plaintiff &c. and the laſt was held no title, becauſe he alledged not feiſin 
in T. as if the Plaintiff faid that one brought a Precipe againit him, and 
he barred him, this is no title. So he ſaid, that he himſelfe was ſeiſed, and 

| thata ſtranger releaſed unto him &c. Bur a fine of his gift is a good title, 
13 H.6. Title 21. M.10 H.. fol.21. 

The Tenant pleaded, that zF. leaſed to the Father of the Plaintiff for 
life, the remainder to his Father in fee, and borh died, and gave colour, 
the Plaintiff ſaid, that y. before this Leaſe 7 an was ſeiſed, and en- 

 feoffed him, ſo he was feiſed until &c. and held a good title without more, 

9 H 4 Title 29. Divi/.41. 

' But where the Tenant faid that T. enfeoffed him, and afterwards diſ- 
ſeiſed him, and enfeoffed the Plaintiff, and the Plaintiff pleaded the pift 
of T. to him before &c. without thatthar the Tenant hath any thing of 
the feoffment of T. - Zneve, if this traverſe be needfull &c, AZ, 21 H. 6. 
Tule 27. Fe, | 
 Inanasſiſe the Tenant faith that f. died ſeiſed , and his heir infeoffed 
him, the Plaintiff faith thac F. was his Villain, and he centred before the 
feoffment &c. A. 26 H.6.T itle 17. 1 re CE 

{ The Tenant faid that his Anceſtor was ſeiſed , and didLeaſe toT. 

for life, who aliened , and the Plaintiff claimed as Heir , i here he 

wasa battard entred, and we outed him as Heir &c. the Plain! ſaid, 
that he recovered 1n an asliſe —_ T. and his alienee, at which t::ne che 

Tenant had nothing, nor ever had, and fo was ſeiſed &c. and held no title 

t baye an afliſt po A. 7.20.T tle 7.. 


X LV, Whene: 
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Aſsiſe. 
$ Q Þ V. Where in Aſſzſe where there is no need to make Title, be. 
fodes his own poſſeſſzon, and where it is needſull. 


Pon a Feoffment of a ſtranger pleaded in Barre, the plaintif ſaid that 
Vic was ſeiſed, untill he was by the Tenant diſſeiſed ; without that 
the ſtranger enfeoffed him. Paſton held this a good Title, 30 H. 6. Title 
is. But 26 H.6 Tit/e18. to alledge his own Title with traverſe to the 
Barre was held no ſufficient Title in an Aſſife, nor in a Writ of Entry, 
but good in Treſpaſle &c. 

But ſee that upon a recovery againſt a ſtranger pleaded and the Title of 
the plaintiff ſhewed, it ſufficeth to alledge the Seifin in himſelf at the time 
withour that that the ſtranger had any thing, 48 Ea. 3. Title 33. and uyp- 
on releaſe of all Actions pleaded, the Plaintiff ſaid, that after it he was ſei- 
1-d and diſſeiſed, and held a good Title, becauſe this Releaſe did not ex- 
r11guiſh the right, P. 19 Ea.3.Title35. and upona recovery pleaded a- 
sainſt a ſtranger in a mort,d*anceſtor, and the Title of the plaintiff 
ſhewed it was holden a good Title, to'fay that before &c. he himſelf was 
{eiſed untill &c. 13 Eaiz. Title 6. See of this Divſ. 39. 

In an Aſliſe the Tenant faid, that the Plaintiff brought Termis. qui 
preteriit againſt him of the ſame Land, Judgement &c. the Plainciff ſaid, 
that this Land is not part of the Land then put in view, whereupon Af 
liſe was awarded, but if the Tenant had rejoyned,that part was in view, 
proceſſe- ſhould have been made againſt the firſt viewers, otherwiſe if he 
had faid, parcell in demand, and it was moved, whether it was a Title 
for thePlaintiff, to ſay that after &c. that he was ſeiſed, untill he was dil- 
ſeiſed, and if he ſhewed that he was ſeiſedbefore the Writ and diſleiſed, 
and that after the Writ heentred &c. upon this Title he ſhall have an ab 
fiſe, although that the other Writ be depending, 2ere of this 29 eA/- 

fp[e.P 66, Title 11. 

Upon a Deed of the anceſtor pleaded againſt two, whereof the one 
was within age, both made Title by diſcent from the fame anceſtor, and 
it was well, bur if another Title be found for the Infant, they ſhall reco- 
ver, 29 eAfſ.P.53.Aſiſe 289. | 

Where a releaſe of a ſtranger in his poſſeſſion, is no Title, 16 Hes: 

fol. 22. Diviſ.43.4. . 


X L VI. Where 


XLVI. Where wpon a naughty Bar pleaded, and 4 good Title, 
a naughty replication ſhall not prejudice, if the Title and diſ- 


io 


ſeiſtn proved. 


| Tz one Tenant pleads a Bar, the other that no Tenant is named, the 
Plaintif makes Title which is good,now although the Bar be naught, 
and the explication to the Title naught, and the Seifin and diffeiſin found, 
" the plaintif ſhall recover, 36 H.6.fol. 35. Af 19. : 
1t the Tenant plead a naughty Bar, and confeſle the ouſtre, the Plain- 
tif makes a good Title, and this being found, he ſhall recover without 
inquiry of the Seifin and diſſei{in, ſo when a good Bar is pleaded, and the 
Tenant faith, that the Aſſife cometh upon the Title, and found for the 
plaintif &c. for where a naughty Bar is pleaded the plaintif may make Ti- 
tleat large, and pray the aſliſe 6 H.7.f0/.2.eAſſife 36. 14 H.7.fol. 12, and 
otherwile it 151n Precipe. 5 
Likewiſe upon a naughty Bar pleaded, the plaintif may have the Aſſiſe 
at large without making Title, but if he make Title, which likewiſe is not 
ſufficienr, and Seiſin and diſſeilin be found, he ſhall not have Judgement, 
Feere,for ſome ſay that he ſhall have it upon the ſeiſin and diſſeifin found, 
but not upon a naughty Title found for him, 7T.11.H.7.fel,28. 


| CRISES WIECED ls 


XLVII, Where one may plead a Bar without the other, and 
where he may plead for himſelf and another, and where the 
one may not pleadin Bar, and the other tothe Writ, and a 
Bar againſt the ene plaintiff, and to the Afſiſe againſt the 
other. | 
Sſiſe againſt husband and wife, who plead a Bar by Attorney, at an- 
A Ces time the husband in proper perſon pleads a releaſe, and it ſeems 
he ſhall not be received, if the Awcorney of the wife will not aſſent &c. 
26 Book of Aſſiſe P. 44.«Aſſiſe 243. | | | | 
Aſſiſe againſt Husband and wife, he faith that the wife is eloined 
and within age, and pleads for himſelf and his wife as guardian. Thorp 
ſaid, that he ought to have a warrant, &c. andthe aſliſe awarded,29 Aſ. 
P.67. Aſſiſe 293. 
Aſliſe by husband and wife, ſhe may not, diſavow the ſuit, andif ſhe 
beeloined by the Tenant, or if the wife of the tenant be eloined 


by the plaintif he ſhall ſhew it, and plead for him like, and his wite, but 


he ſhall be like that of her husband, 39 A(.P.1. eſſe 333- | 
Upon profeſsion pleaded in the Wife, and certified, the Judgement ſhal! 
not be, that they ſhall be barred for ever, P.2i R.2.Af.334: 
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fAſsiſe. 

Asſiſe againſt two, the one faith, that the Plaintiff was ſeiſed, and was 
ouſted of the Plea , becauſe the other as tenant had pleaded to the asliſe, 
26 eAſ[.P.49. Al. 244. 

Asfiſe by two Parceners, the one within age", the Tenant claimed by 
For as the 3.and pleaded the partition in 'bar againſt her of full a 
and to the asſiſe againſt the Infant, and it was holden that he muſt plead i in 
bar againſt them both , or ſhe may wave the bar againſt the other 
per Curiam, yet the asſiſe ſhall be inquired at large for the Infant, 3o A. 
P. 7. 
Aſliſe againſt two ſeverall tenants, the one pleads a Deed of the Ance- 
for of the Infant, which comprehendeth all the Land, but he would 
not that the other tenant ſhould take advantage of the Deed , and the 
the other pleads the ſame Deed to T. whoſe Eſtate he hath , and wet! 
without ſhewins it, becauſe it belonged to the other tenant party, 40 A/. 


P.34.eAſ-342. 
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XL VITI. of what things the of ſe ſhall PI inquire, and 
where of many points, RT : 
Aft: againſt 7. and others, the others to part plead joyntcnariey, and 


to the reſt as Tenants plead i in bar. ?. likewiſe accepts the tenancy, 
and pleads in bar by a Deed of the Anceſtor of the Plaintiff; the Plaintiff 
chooſeth 7, his tenant,and intitles him by entry for condition, andar iſſue, 
and found that the others were Tenants of that part whereof j Joyntenancy 
was pleaded, and of the reſidue,” the condition found againſt the Plain- 
tiff, and was held error, becauſe the iſſue was inquired betore the tenant. 
So when one pleads no tenant named, and 4f &c. »#l. tort. it ſhall be 
error to iquire of the ſeiſin and difleiſin before the tenant. be found, P.11. 
H. 4. f.68. Aſiſe 48. 35 Aſ.P-2- 12 H.6. ft. 

Andin an asfife adjourned for the difficulty of the Verdic, becauſe they 
inquired of the iſſue before the Tenant was found., where the tenancy 
was ſeverally taken npon them, the asfiſe was remainded to. inquire therof, 
and ſeiſin and diſſeiſin, 35 A[.P.1. Aſſ. 3 +9.- 

Viae 13 Ed. 3. Aſſ. 60. where one Defendene! made title by the dying 
ſeiſed of the Anceſtor , and the other (aid, that ſhe vas tenant in Dower 
of the endowment ofthe {tre Anceſtor; "and. of the aſſignment of the 
other tenant; now the asfiſe ſhall firſt enquire. of the: ſeifin and diſſeiſim, 
and laftly of the ptea of the tenant in Dower: oc.” "So. where the one-as te- 
nant pleads that the Land is in another: rown, and the other claims as 
tenant in Dower &c. the plea of the wife ſhall not be inquired ,. untill the 
diſſeifin be alſo found for the Plaintiff, 22 Af; P.2 Aﬀſ. 199»; © 

Afliſe of Rent againft rwo, the one ple: s, that he was never ſeiſed, the 
ether: hors de ſon fee, the Phanziff frewed, the Deed of him who pleaded 


hors 


Adfiſe. 


hors de ſon fee , the Deed ſhall be firſt inquired &c. 18 Af. P. 17. eAſſſe 
213. and it is faid, that always juſtification by title ſhall be inquired 
before the plea,which doth but excuſe him of the wrong &c. M.31 Ed.z. 
Recaptum 5. 
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X LIX. Where the Aſſiſe ſhall be remanded after adjournment, 
and when and hom it ſhall beremanded. 


AW may be remainded upon adjournment , where it was not fully 
inquired of before, Divi 47.B. | 

Aſliſe adjourned upon forraign releaſe pleaded and denied, and upo 
default of the tenant at the Yenire facies returned by the Sheriff, the asfiſe - 
was remanded, 39 £4.3. fel. 10. eAſſ.51.P. 11R5.2. Aſſiſe 72. 

So where it is adjourned to adjudge if the-Leſſor have fee upon the 
matter ſhewed, and it being adjudged that he had not the fee, he ſhall not 
have generall averment afterwards that he hath the fee , but the Asliſe | 
ſhall be remanded, 44 E4.3.fol.10. Aſſiſe 56. | 

Finenx faith, in an asſiſe adjourned for difficulty the Juſtices may hold 
plea untill the taking of the asſiſe, and may award it upon ſeifin and dif- 
ſeiſin, and then remand it inthe Countrey to try the iſſue taken in the 
Bench , but upon adjournment for difficulty , they may not give judge- 
ment upon the Verdict which was difficule, without remanding becauſe 
the trial is paſt before &c, Tr.16 H.7. fol.12. 

Aſliſe in Co. a fine of the Anceftor, the Plaintiff was ſhewed of the ſame 
Tenements in C/s. Judgement of the Writ, and adjourned, and the Writ 
adjudged good. Shard, when the Afﬀiſe is ſent thither for the difficulty 
of the plea, and if this adjudged no bar , the asfiſe ſhall be awarded a re- 
manded to he taken. Cannr. But when the plea is to the Writ , and there 
is no Plaintiff, we will do nothing but adjudge the Writ good , and:then' 
he 1s at large to plead here in bar if he will, or to the asfiſe, 6 Ed.ſfel.. 13 
Aſſiſe 168. 
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L. What Bar ſhall be good in Aſſiſe of Land. 


O ſay that he entred for the alienation of his tenant for life, and the 
-L the eſtate of the Plaintiff mean between the alienation and the entry 
is NO bar, becauſe yet the Tenant may bet in by diſcent, and all true. Bur 
that he entred for condition broken, and the Eſtate of the Plaintiff mean, 
| itis good, where he ſhall recover againſt a ſtranger &c. Bur a fine levied, 
and the Eſtate of the Plaintiff mean between the entry , and the execution 
is no bar, (orceſſ. 21 HG, fel. 17, agreeth of 4 recovered, 8 iſ. P. 4 
- 2 an 


Aſsiſe. 
and it held a good bar, per Curiam, 29 eAſ.P.1.Aſ.175.YViae 33 Af. P. 
24 and 43 Af. P.45. the diverſity between the entry upon forfeiture, and 
for condirion broken. 

If one Defendant take upon him the tenancy, and plead in bar , he may 
not ſay, that the others have nothing , unleſs that ſome other take upon 
him the tenancy alſo, 8 H.4.fel.7. Af. 43. 

In asſiſe, the tenant ſaid that his Father died ſeiſed , and that he as ſon 
&c. and the Plaintiff claimed &c. entred, upon whom f. S. entred, upon 
whom he re-entred. Skene , this amounts but that he diſleiſed him not, 
Hwuls, he hath ſaid enough. Tirwhir, it is nothing, qd. nets, g H. 4. fol. 4. 
Aſſ. 44- 
| 4 ifthe Tenant faith that 7. died ſeiſed , and MN. his Heir in ward to 

T. who granted unto him, and that A. yet within age abated upon him, 
upon-whonm the PlaintifFentred,and he re-entred, this is a good bar, P.21 
Aſ.P 27. eAſ.221. Vide, Hy. fil 11. iwfraG. 

Aſliſe the Tenant pleaded the Feoffment of the Plaintiff with warranty 
to one named in the Writ, whoſe Eſtate he had ; this is a good bar, P. 43, 
Ed.3.eAſſ.54. but no bar if it be without warranty, 29 Aſ.7.24.10 f. 
7. fol.14. 11 H.7. fol.21. + 

In an as(iſe the Tenant faid that T. leaſed to the Anceſtor of the Plain- 
tiff, who ſurrenderd unto him, whoſe Eſtate the Tenant hath. This is ſaid 
by him is but to the asſiſe , bur ſaid by T. is had beena bar, 11 ef. P.1. 
Bar 59. 19 H.6. fel.21, 

Jointenants by feoffment at the time of the Writ, no plea, ÞP. 18 Ed.3, 
Afſ.77. And ſee there that execution againſt tenant in taile upon a Statute 
acknowledged by his Father is a difſeilha 

An Aſſife by a Woman againſt a Woman , ſhe {a:d, chat zy. did grant, 
and render the Land to her and P. her Husband in taile &c. the Altiſe ta- 
ken faid, that the Plaintiff and H. her Husband were jointly ſeiſed in Fee, 
and leaſed in . and his Heirs for 16. years ( ſavings the reverſion of three 
parts) and that after the term the fourth part ſhould remain to f. x. and 
their heirs, 7. Y. died without Iſſue, ?. his Heirentred, and died without 
iſſue within the term, whereby P. his Brother and Heir entred , and this 
_ W. acknowledged a fine to her Husband, the tenant and her , whereas z7. 
- never had gitle nor poſſeflion, P. the Husband died, the Tenant held him- 
ſeifein, and it was ſaid, that the taking ofa fine, and ſo claim the fee is 
not now a diſſeiſin , becauſe the Tenant was covert at the time , and the 
Husband was dead, and the entry of the Heir upon the Leſſee for years to 
him and his heirs during the term is not lawfull , and it is to be accounted 
no diſleifin afterwards,until the tenant after the term ended deny the Heir 
entry &c. M.11.Ed. 3. Aſ.88. - 

Where the recovery is againſt many, the Plaintiff recovers , and makes 
execution by Zlegir for damages, and hath the land of D. delivered for 
the Land of G, D. ſhall have an alliſe, and the recovery ſhall not be a bar, 
for asto this, D. is not privy to the Judgment, 4.13 Ed 3. Aſ.97. 


| Aiſe 


An exchange between the Anceſtor of the Plaintiff and the Tenant, it is 
a good plea in bar, 1.7 Ea, 3. fol. 72. Aſſiſe 139. | 

A fine of the Anceſtor ofthe Plaintiff to the Tenant for life pleaded in 
bar, was ſaid to be no plea without warranty and relying upon it. Zn, 
But it ſeems a $ood plea, ifhe pleads over, and the Plaintiff ſuppoſing a 
forfeiture by alienation entred. Judgement if upon ſuch abatement &c. 
and the Plaintiffaverred that he was ſeiſed &c, and not by abatement, and 
upon that at iſſue, although che action is of his poſſeſſion, and the bar by 
the Deed of the Anceſtor, 8 E4.3. fol.yg3. Af. 148. But fine of the An» 
ceſtor of T who rendred to him for life , and the reverſion to the tenant, 


is a g00d bar by the conuſance, without the word of grant, 9 Ed. 3. fel.5. 


Aﬀſſiſe 152. 6 Ed.z. Aſſiſe 168. 3 Ed.z. fol.21. Aſſiſe 174. and a fine Sur 
{onnſans de droit , or recovery againſt the Anceſtor is a good bar. Soa 
fine upon releaſe, or upon a grant and render, 8 H.4. fo/.7. Averment 18, 
And a Deed of the Anceftor with warranty is good without queſtion, 
13 Ed.3.Bar 254. But this ſhall be pleaded in bar, and not as an Eſtoppel, 


But it was there holden, that the feoffment of the Anceſtor ,* of whoſe ſei- 


fin he demands, is but to the aSile in a WMortdaxceſtor, nor in waſte of his 
ownLeaſe , otherwile it is againſt tenant in Dower , 20 H. 6. fol.21. 28. 
11 H.4. fol.3. | 

Feoffment with warranty being pleaded by way of replication in Treſ- 


paſs, he relied upon the whole matter, 14 H.4. fo/.13.andina bar, 21 


Ea. g. fol 99. 

He which pleaded the feoffment of the Anceſtor to T. whoſe eſtate &c. 
fates further, that T.ſuffered the Anceſtor to occupy at will &c. and this is 
colour 11 H. 4. fel. 3.19 H. 6 fol. 21. But there he pleaded the Leaſe of 
the Anceſtor to T. and relinquiſhed, 2xe eſtate &c, without ſuch 
colour. | , | 

Asfiſe by a Warden of an Hoſpital againſt the Arch-Biſhop and P. the 
Arch Bithop ſaid »al. tort. P. faid that the Arch-Biſhop for ſome cauſe 
bach deprived the Plaintiff, and made im Warden, nnd; alledged not the 
cauſe, the Platntiff alledged that the King made him Warden for life , and 
that it is a lay fee,and payeth tithes to the Parſon, & the Charter agreeth, 
and that the King had it by the temporalities of the Arch-Biſhop be- 
ing void, ſothe Arch-Biſhop Patron, and although that he ſaid, that he 
| deprived him as Ordinary, yet if he did it as Patron,the Plaintiff is barred, 
It is alſo a thing ſpirituall, and ſo under the Ordinary &c. M.8.E4. 3. fol. 
69. Aſſ. 150. Viae, it was at the viſitation which he made as Patron being 


a lay fee &c. | 


Asfiſe upon a Deed of the Grandfather with warranty pleaded , the - 


tenant ſaid that the ſame Grandfather died ſeiſed, and good, burif this 
be found againſt him,it ſeems he may not deny the Deed afterwards. Trc- 
maile, if it be found for thePlaintiff in another action , he may deny the 
Deed. Herle, by his Plea the Deed is not denied, and would have 
awarded the Asfiſe , and the other traverſed the dying ſeiſed. And ſee, 


the 
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thePlaintiff was not put to anſwer to the deed of another Seiſin, but thar 
' 1s not denyed by the Plea of dying ſeiſed &c.' 9 Ed. 3. fol. 17. ef. 
e155: 
mr £4 found, that the tenant of the King died alſo ſeiſed of other Land 
which indeed he had not bur for life, the whole ſeiſed, and after his eſtate 
found, the Reverſion to 7. who now brought the asſiſe, and owFter /e main 
ted, yer he muſt aver his title, and ſhew how it came &c. and then 
the Entry lawfull upon the eſter /e main granted in Chancery, and it 
ſhall give ſufficient Seifin to havean asſiſe, 10 Ed.z3.fel.2. Aſ156.and no 
aid from the King in asfiſe by alled Sing the Land was ſeifed in his hands 
without averring that it is now in his hands, 26 Af. P.10. Af.136. 
| Itisa good plea in Bar, that the anceſtor of the Plaintif acknowledged 
in a releaſe by Fine to T. that he rendred it for life, the remainder to the 
renant &c. $8 H.4.fol.7. 3 Ed.3. fol. 21.6 Ed.z.fol.1, 

A Releaſe of the Plaintiff to T.whoſe eftate he hath, is a good Bar,s Af. 
P.15. Aſſ.190. 43 Ed.3. Aſſiſe 54. and a releaſe to the Tenant a good 
Bar, 32 H6.fel.1. | 7 

Tenant claims nothing but in Dower, 38 Aſ.P 26. 

The father held as guardian, and aliened in fee, 8 Af.P.15,Af,207. 
Divi(,8.B. | 

A good Bar, that the plaintif altened this parcel by the name of Many 
nor, . whereas it was ſevered before, 18 Aſ.P.2. Aſ.212. © 

Bar, that the plaintif had execution of a Statute againſt the tenant,and 
oranted him at a certain time, and after did covenant that if he payed 
201. that he ſhould retain it for eyer, and that he paid him, and ſhewed 
an acquittance is parte ſo/utionis of 20 |. and good with averment, that it 
was the fame debt &c.20 Aſ.P.7 Aſſiſe 216. 

A recovery againſt the plaintiff that he had nothing of the time e+e. is 
no Bar, 26 Aſ.P.6.Aſ.253. butit is not but to the Aſliſe, if he alled- 

 ged not this before &c. 28 Aſ.P.14. 

That the Plaintiff himſelf is ſeiſed, is to the Aſlife not in Bar, 27 Af; 
of Z o.A(ſ.2 $ 3+ | 

Bar by Entry for alienation of the Tenant after poſsibility, 27 Af.P. 

 $5o. Aſſ.259. | 

: Recovery againſt the Anceſtor a good Bar, notwithſtanding the dying 
ſeifed of the ſame Anceſtor before Judgement, or depending the Writ 
(bur then Error, 28 Af.P.17.A(.267. | 

- In afviſe the Tenant faith, that (A.) recovered in aſfsiſe againſt him, 
and that he reverſed it by Error, and the eſtate of the Plaintif mean be- 
tween the recovery and the reverſall, it is not error if he ſhew not that 
A, was tenant at the time of the error ſued forth, for otherwiſe he may 
not enter upon the plaintiff without a /cire facras, and the afsiſe awarded 
tor the damapes, for not alledging it, 28 Aſ.P.21. Af.268. 

Bar by Leaſe, by Indenture to the anceſtor of the plaintiff for life, and 
where he may ſay, that nothing paſſeth &c.28 A. P.22.eAfſ 269. 


Bar- 


Lys 
* 


eAſiiſe. 

Bar in afciſe by this, thar the plaintif diſſeiſed B. D. entred to the uſe 
of E. the fon of B. who faith that he youchſated it, and it was good 
without deed, 29 Af, 7.12. Afſi/e 280 & 39 Beok of aſviſe, P.11. 

Bar by Partition made between the Plaintif and the Tenant &c. 30 A. 
P.7. Af.298.Dive/.g..G. . PEST. Cid 

But by 'partitton with a ſtranger who had no colour to be heire, or 
with a diſſeiſor, although he had colour, or with a feme Covert, it is 
void, 11 Ed. 3. bar 151. | Os 

Bar, that the father was ſciſed, and the Lord granted unto him the 
wardſhip, 312 Af.7.26. | | ry 

Bar, that the Plaintif-hath- execution of a Statute againſt us, and T. a- 
cainſt him, whoſe eſtate &c:38 Af. P.4. | 

In aſsiſe the tenant faiththat her husband died feiſed, and the Plainrif 
aſsigned her dower holden in Bar and not to the aſsiſe, becauſe ſhe is in by 
the husband, but a Leaſe of the Plainrif ſhall be ro the aſsiſe &c. 38. Aſ P. 
26. Aſſ-332. | - Ka] 

_ 6 H.7.fol.14. aud. 18 Ed.4.fol.14. that a Leaſe of the plaintif 
15a good Bar, but by thema feoffment of the plaintif is not, but to the 
aſsiſe. CG 
It is a good Bar, that R: the mother of the Plaintif was ſeiſed, and 
took to husband T. had iſſue, and FR. died ſeiſed, T. in by the courteſie 
did Leaſe to the Tenant, andis yet alive, and good, becauſe he acknow- 
ledged the Reverſion to the Plaintiff &c. 27 Af. P.31.Bar 303. 

It is not a Bar againſt an Infant to ſay that his Anceſtor acknowledged 
” hold of him in Knights ſervice by Indenture, &c. 39 Af. P.z.A/. 
file 334- Re, 

In an afliſe, the Tenant pleaded that he brought his {i #n v5t4a againſt 
the plaintiff, and after the Aſliſe brought the Plaintiff vouched there, ſo 
admitted himſelf Tenant, the plaintift ouſted him of this plea by choo-- 
ſing another Tenant, which is named, and the afliſe awarded upon it, 
43 Aſſ.P.7. Apſiſe 350. | 

The Tenant pleaded that he had execution of a Statute made by T, 
againſt the Plaintiff as feoffee, and the Plaintiff ſued a re-extent, ſuppo- 
linp the extent to be of a leſſe value, and found againſt him &c. now 


the plaintiff may not ſay that the Tenant delivered the eſtate before to - 


T. inlieu of acquittance, becauſe he had ſued a re-extent, and alſo he is 
put to an eAuditu querela &Cc.43 Bock of Aſſiſe. P.3.eAſſiſe 351: 
In Aſſiſethe Tenant ſaid, that he aſligned Dower to the Plaintiff, and 
that the Plaintiff by Deed confirmed to the Tennant who was then 1n re-- 
verſion to hold during her life, and it was holden that all took effe& by 
the deed withthout livery, 2ere, but if ſo by Leaſe, Releaſe or Surren- 
der, 44 Aſſ.P.3. Af. 355- 
A Fine pleadcd againſt an Infant, ſhall put him to anſwer, 8 Eu. 2. Aſ--- 


þ/e 414. | = 
Aſsiſe brought by many againſt many, a Releaſe of Actions perſonal), 


by one of the plaintiffs, is a Bar for him onely, as the non ſuit of one in 
a Duare impedit. Soin ward of the body, the releaſe of the one ſhall nor 
hurt the other, but gives him advantage to have the whole, 24.30, Hey, 
6.'Barr 59, © | | . 

Asfiſe againſt two, the one makes default, the other pleads a deed of 
the anceſtor with Warranty of the whole, yet it ſhall be a Bar but for the 
moyety, if he claim no more, 13 Ed.z. Bar 254. [be 

In an afsiſe the Tenant pleads in Bar, that ?. was ſeiſed untill he was 
diſſciſed by D. who enfeoffed the plaintiff, whereupon ?. reentred, and 
enfeoffed us, a good Bar in aſsiſe, not in Treſpaſſe, becauſe it 1s not an 
mmediateentry, 5 H:7.fol.1 1.vide ſupra B.g H.4. 

And note, that no Bar is good in an aſsiſe, unleſſe he which pleads it 
takes upon him the Tenancy, 20 H.6.fol.38.19 E4.3.Title 35, 
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Avowry. 


| 1. What Perſon may plead rien arere, or levied by Diſtreſſe, ana 


where it may be pleaded, 


2 | Stranger to an avowry ſhall not have this Plea, and becauſe that 
tort Fer he in Reyerſton joyns inaid, and the Avowry is madeupon him, 
_Avowry ace,s, 4 WJ tbe Termor ſhall not plead, nothing behind, if he in Reverſton. 
4 b 4.317 E,z Will got, in like manner he ſhall not plead Dower, ſeifed of the Services, 


14, &15, 2 H.6.fol.2,3. Avowry 1. 22 Hen.6.fol.3. Avowry 14. 
it -= | _h4 But a ſtranger may plead hors de ſon fee, or any thing taxt.amount, not 


cafe Lace. rien arere, nor levie per diſtreſſe,, a Seigniory,and are in the right 34 Ed. 
Ne ung. ſeiſ. of 3* AwvoWwry 257. 3. Ed. 4. Avowry 186, | | 
the ſervices ge- But the Feoffee may Fw rien arere , if the Lord avow upon him, or 


erally is 0 that he was never ſeiſed by the hands ot the Feoffor &c. 18 Ed. 2. 4- 
' Lood Plea, but vowry 217 
xe ung. ſciſe of TO 
part of the ſer- | 
vices is agood plea. Note, it was ri ſolved H.17« in Co.i.B.in Laiton and Granges caſe, that now by the 
Statute of 31 þ.8, gap.'9. « ftranger may plead any Plea in Bar of quod fit by the Equity of the ſaid 


Statwie. 3 


II. What 


Avowry. 145 


TT What per ons may plead tender of ſer vices or Rent, and who 
not, and how they ſhall be pleaded, and mho may plead, that 
be upon whom the Avowry &c. puts his beaſts inthe Land ta-. 


ker for diſtreſſe. 


ermor or Bailiff may pſead a tender, but the tender of a ftranger ſhall ;/;4e C.g pare. 
TY make a privity, but good for payment where there was a privity 22 acc. 
before, 2 H.G6.fol. 4. Avowry 1. 1 H.7,fol.27 So a Termor or Bailiff may 5 

not attorn upon the Grant of the Lord, 39 H.6.fel.3 41 £4.3.f.26. Tender ** b,6.23, 

by a ſervant — of rent or on an obligation, 2 H.s6 fel.3. 2uere of the 

tender ofa diſſeiſor or Tenant of pearavaile, of ſervices due, for ſeifin of 

themby their hands is ſufficient, 8H. fol.18,19. 

And there it is faid, if the Lord come ec. and the Tenant tender him 
part of one Term he may refuſe it, and diſttein for all, but if the Rent, ,, 6 by Sotteſ« 
be two terms arrear, and he tender the whole of one Term, the Lord wie, © 
may not diftrein for that, but for the other he may, and the tender ſhall 
be upon the Land, and at the time of the diſtreſſe taken, z H.6.fol.3. Avow- 
15 1.39 H. 6. Bar 79. So it the Lord diftrein for an amerciament in the 
Leet, 45 Ed.z.frl.9 Avowry 80. 

And the Tenant ought to take noticeat his peril, for what thing the 
Lord diftreineth, and tender any ſumme it he hath not notice, as 2 d. 
&c. with this, that he is ready &e. if more be due &c. then the Lord 
ſhall not diſtrein without ſaying for what &c. 45 E4.3.fol.g. 

And it was ſaid there, that if the Lord hath takena Difſtreſſe, and the ,,., .. 
Tenant make tender before he lead it away, and the Lord refuſe, that this RE Ompets : 
is a wrongfull diftreſſe by ſome 45 E4.3.9. | ters caſe. 

' 'The Feoffee being a ſtranger to the Avowry, may plead that to the fe- 39 4ſ.30. 12 
alty, he tendred it to L. before the taking,and hath been at all times-ſincg 6.417.466. 
ready to do it,- and as to the reſidue traverſe the Seilin, 31 Ed.3. Avow- 

* 7) I1N1.06. 

But tender of Homage out of the Land is good, and taking a Diftreſſe 
without new Demand is tortious, 21 Ea. 3. Avowry 116. The fame 
Law is of fealty, 21 E4.4.fol. Awvowry 42. | 

If the Lord diſtrein after tender, the Tenant in his replication need not 
lay uncore prift. becauſe the diſtreſſe was tortious, 4 Ed.3.fol. Avowry 166 

If theRent of my tenant be arrear three years, and hetender that of 
the firſt year, I need not receive it, if ie do not tender me damages alſo, 
ſo of the ſecond, but of thelaſt year he need nor, and it is ſaid, that al- 
though he tender the rent of the laſt year, yet I may diſtrein for the firſt, 

- and an acquittance for the Receipt of an annuity of the laſt year, it was no 
Bar bur onely for that year, 39 H. 6.fo/. Bar 79. 

In a ceſſavit he ought to tender all the arrrears, for the Lord ſhall. not 
avow for any ſervice due before the Ceſſation,nor pending the Writ, and 

WS: V there 


20 h.6.31.8. 
Accs 


C. 9g. part, 
Buckncls caſe 
EC. | 


Avowry. 
there he tendred 6d. for two ſuit dayes of Court, 17 Ea. 3. Ceſſ. 
Vit 19% : | $3 
It was agreed , that he which hath made an Acquittance of the lajt 
Term, ſhall not avow for any Rent due before, 11 H.4. fol, Avowry 55 


Contra 39 H.s6. os 
A ſtranger may ſay , that he upon whom the Avowry &c. puts in his I 
Beaſts ready to a diſtreſs, or he himſelfe tendred the Rent before the d:i- i 


ſtreſs &c. per Newton, 22 H.6. fol. 3. eAvowry 14. And note, thar the 


' Lord may refuſe this time, and diſtrain at another time, ſo that the tenant 


ought to be ready at every day, but for homage after tender, he ſhall not - 
diſtrain without a new requeſt, 20 H.6. fo/.3 3. So tor fealty, 21 &. 4. fo!. 
eTvowry 42. 2 

A Feoffee ſhall not compell the Lord to avow upon him , withont ten- - 
dring the whole Rent and Arrearages, 20 £4.3. Avowry 125. and this be- 
fore the feoffment and after, 7 H.4. fol. 14. 4 Ed.z. Avowry 166. 

One joyntenant may tender for his companion as a Bailiff for his Maſter . 
1 H.7. fel.27. 39 H.6. fol.3. Not ſo after he hath loſt by default in a Ce/- 
favit 40 Ed.3. fol 40. and ofa Bayliff, Vide 16 Ed.z3. Avowry g0. 

A. Feoffee cannot tender the homage nor fealty of the Feoffor,where 
not corporeall, but Rent and Harriot he may, 7 E4d.4. fel.26. 


—— 
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III. #hat perſor may plead Unques ſeili of ſervices generally, 
or Unques ſeifi after limitation, how and when it 


(ball be pleaded , and where the ſeifin or tenure may be 
traverſed, | 


Stranger to an Avowry may not plead, Never ſeiſed of the Services, 
nor may traverſe the Seifin of the Lord,2 H.6.f. 3.and 4. Avowry 1 
Bur the tenant himſelfe may, that he holds ofanother , without that that- 
the avowant was ever ſeiled after limitation of asfife, 10 H.6.f, Awvowry 


9. 30 H.6. fol.6. 4vowry 15. 16 Ed.4q. fol. 12. | 
Ne unques ſeif; of all his ſervices generally, is no plea, bat he ought to 


traverſe the tenure, but good of ſome parcel where he confeſſeth a tenure, 


16 Eq.4. fol. 12. SO ue wnques /cifi by his hand againſt the Grant of the 
Seignory before attornment , 9: Ed, 2 morſtrants 41. 12 Ed. 3. Avon- 
y/ Ungues /+if; after limitation ofaſife is good, 22'H.6. fol. 3. But there 
he ought to confeſs the tenure, 15 Ed. 2, Avowry:214. So alwayes when 
one will traverſe part, 19 Ed.z. Fvowry 97. But he which confeſſeth ſer- 
fin of Eſcuape, although it be by wrong , ſhall neverttaverſe the ſeifin'of 
the komape, 21 64.3. AvoWry ys. - RED | 


| And 


Avowry, 14.7 
And there it is faid, that 7. may not traverſe a Seilin, but onely of that It w-s adj«d- 
for which he avoweth , as if it be aid that ?. bold by fealty and rent, and £925: £4 
avow forRent, I may traverſe the ſeiſin for it alone, Conrre 16 Ed. 4:F-FF. a a gs 
21 Ed.3. Avewry 715. and 21 Ed 4. f.76. agreeth, and 26 H, 8. fol. 1. fo; aruie, = 
33 H.6.Ceſſ.1. and there he took ſeifin of the reſt by Proteſtation, 2 £4. 3, where the par- 
fol. Avowry 169. and 18 Ed.z. Avowry 72. So he that traverlſerh ſeifin #75 agree in the 
ought to confeſs the tenure, for if there be no teture , he ought to plead the (64h ms 
Hors de ſon fee, ifa ſtranger , and if privy to diſclaim &e. But ſee, that vn nk 
where the Lord avoweth upon the Feoffee and alledgeth ſeifin by the they do not agree 
hands of the Feoffor , he may traverſe the ſei{tn be the hands of him upon ia the Tanwre, 
whom &c. generally , 19 Ed. 2. AveWwry 122. and 124. 20 Ed. 4. fol. 17, ##*re iheTenure 
 --- ff is traverſable. 
Serfin of Services is not traverſable in right ofa Ward, nor in Cuſtoms = caſe : ag 
and” ſervices , 31 E4. 3. Wards 116, norin reſcous, nor in Ceſſavit. Car.in,Co. B. 
But there if he demand more ſervices then he ought, . the'tenant ſhall Weſtroes caſe 
confeſs the reſt, and may traverſe the ſeiſin or tenure as to them. - Quere. ©1444 acc, 
5 Ed. 4 fol. acc. 7 
' Ayowry for 2s. Rent in 16 Acres of Land, the Plaintiff may fay, 
that he holds theſe 16 Acres, and other 16 Acres by 2 s. rent,without that 
- that he holdeth theſe 16 Acres only,& ſo traverſe the tenure, becauſe they 
agree not in the quantity of the Land, 20 H. 6. fol. 22. eAvowry 13. Bur 
if he hold alſo by a leſs ſervice, he may ſay, #t /xpra, without that that he 
holds, modo & forma &Cc. 13 H.7. fol.26. Or without that he holdeth the 
16 Acres.onely , and by the ſervices ſuppoſed, by Bryan for the miſchiefe, 
although double 44.8 H.7 f. 5.8 Ea. 4. f.20. &c, | 
A —_— ſhall not plead in abatement of Avowry, without conveying 
by whoſe Eſtate, but if the Lord avow upon the one Parcener , the other 
may abate for it, and ſo may her feoffee ; bur if there be two Parceners 
Tenants in taile, the one makes a feoffment, and the Lord may avow 
_ the other, and ſhe not abate this Avowry, 18 Ed. 3. Avow- 
79.98. | 
Vide, it is ſaid, that ſeifin of Eſcuage is not traverſable , becauſe it is ne- 
ver due, but when it is granted by Parliament, 13 H 4. f. 6. | 
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IV. Where one may make ſeveral Avorries of on? entire 
| thing, taken at one time , and where two Perſons TA) 
make ſeverall Avowries for one thing, taken at one time, 

and where not. - DE | 


Ha faith, if Tavow the taking of three horſes for Rent of rhree years 

TL Jentirely, if part be-arrear, I ſhall have return of all, ſo impertinent 

that the Plaintiff ſhall have any damages , but if he hath made an Avowry 

of the one, for one term &c. the return/ſhould be accordingly , and rhen 

the Plaintiff ſhould have damages of the Reſidue _ In EY = 
2 or 


14.8 Avowry. 

Lord take one horſe, and make ſeverall Avowries, as for Rent-ſervice, and 
Rent-charge granted by the Plaintiff, and the one is found for him , and 
the other againſt him , he ſhall return , andthe other ſhall have damages 
2 H.6. fol.3, and 4. Avewry 1. Butthe Law ſeems otherwiſe in the former 
caſe, 5 H.7.f. 23.44 Ed 4. f.13. Vide Returnof beaſts 11. 

Replevin againſt two, the one avowes for the taking of one Oxe , and 
the other of the other, and good, and the demandant compelled to anſwer 
to the avowry ſeverally, 16 Ed 3« Avowry 97 94. But if every one avoweth 
ſeverally the taking ofall the Oxen it ſhall abate, becauſe they cannot have 
return accordingly, 21 R. 2. Avowry 263. So where every one avows the 
raking of one Oxe ſeverally, 3 H.6.f.44. 


—_—_— . Ie arr oi2 
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V. Where on: Joyntenant or Parcener may avow for his moye- 
ty, or may confeſs as Bayliff of the other, and where 
Avowry may be by Husband and Wife, or by the Husband 
alone, 


Rent charge diſcends to two Parceners , the Bayliff of the one con- 
feſſeth for her portion only before partition, and good, as if there be 
_ three Parceners,and the one grants to two 100. s. Rent, ſci/. 5o s. to the 
one,and 5os. to the other, for equaii:s of partition #c. The Bayliff of the 
one confeſleth for his 50s.only,2 H.6.fe/.14. Avowry 3.44 Ed.z. AvoWwry 
75. But there it was after partition. | 
Conuſance made as Bayliff of the one Executor for his part by. his Com- 
mandment,tis nought , for rhe oneExecutor cannot have an Attion alone, 
noran Avowry,which is in lieu of an Action,and there it is ſaid, that a man 
may not makeConufance as Bayliff of one of the joyntenants alone,nor as 
Bayliff of the Husband alone , where it is in right of his Wife, and if the 
one joyntenant , or one Executor himſelf avow, he may avow for the 
moyety for himſelte, and confeſs as Bayliff of his companion for the reſi- 
due, otherwiſe it thall abate, 12 R. 2, AvoWry88, 16 Ed. 3. Avor- 
Yy-27. | | ; 
: If in a Replevin againſt two joyntenants , the one doth appear by his 
Bayliff, the other in proper perſon denieth the taking, yet the Bayliff 
may acknowledge the taking for his Maſter, and likewiſe for the other 
who hath denied it , becauſe he cannot acknowledge for the one alone. 
But if the ſole Avowant deny the taking, his Bayliff may not make ac- 
nt I4 Ed.3. eAvowry 118. So if both the Joyntenants have 
appeared in their proper perſons. But if I, who have commanded my ſer- 
rant to diſtrain, confeſs the taking tortious, this ſhall not bind him , per 
Danby, 8 Ea.4. fol 7. FS 
Husband and Wife, and the three joyntenancs of a Corody , witha 
clanfe of diſtreſs, the Husband ought to avow for himſelfe and his Wife, 


and. 


ww 


HAuowry. 


and to make Conufance as Bayliff of the other , 27 Ed. 3. Avowry 136, 
So if the one Parcener be to avow, 3 Ed.z. AvoWry 187. 

But if all the joyntenants or Parceners do appeare , every one may avow 
for himſelf only 5 £d.2. 4vowry 208. Bur it ſeems that the one Jointe- 
nant ofa Common may not put in the beaſt of his Companion , but as his 
Bayliff, 15 H.7. fol.1o, | | | 

If the Lord hath uſed to have 20s. every year of the Deciners within his 
Hundred, and to levy it of the chiefe Deciner , and he hath a diſtreſs for 
contribution , ſuch Deciner may avow in his own righe, and not as 
Bayliff &c. 6 Ed. 3. Avowry 191. So of a Commoner, 7 Ea.3. Avow- 
ry 149. . 

If there be a Corporation of Mayor and Bayliffs , and they have toll by 
preſcription, the bayliff being to avow ſhall not make conuſance as Bayliff 
to the Mayor, but ſhall avow &c. 20 Ed.z. Avowry 29. FF 

Guardian in ſoccaſe ſhal make conuſance for the heir,þut ſhal not avow 

becauſe he is not to have the thing in his own right, 7 Ed, 3. eA- 
VoWry 15Os | 


- 


VI. Avowry in ſuch place, whereof the place in the Count is par- 
cell, whn the laintiff ſhall ſay, that it is not parcell, 
» 
A Vowry for Rent-charge in the place where &c. the Plaintiff may ſay, 
, that the place &c. was not parcel of the Land charged, 3 H. 6. fol. 
AvoWry 4. ; 

A Replevin in D. the Defendant avoweth in a Cloſe called S. whereof 
the place &c. for Rent-charve , this is not good, without traverſing in D. 
But if he avow in part of the Land called $. whereof &c. it ſhall be inten- 
ded to be the ſame place whereof the Plaintiff declared, without traverſe, 
or to ſay , that it is known by the one name, or the other , and the Plain- 
tiff may ſurmiſe _ it, 4 H. 6. fol. 9. Avowry 5. But the Book at large 
takes not this diverſity. And ſee, one may juſtifie , that the place was be- 
longing to T. who infeoffed him, but the better pleading 1s., that T. was 
ſeiſed of a houſe &c.whereof the place &c: and him infeoffed, 3 H.6.fol.35. 

The Avowant faith, that S. whas ſeiſed of Land called w. and chargerh 
the Plaintiff, that the place where &c. is not parcel of the Land called z7. 
and was compelled to traverſe that it was not parcel of the Land charged, 
44 Ed.z. Avowry 75. | 

The Defendant avoweth that the Plantiff holdeth a Plow-land of one 7. 
by ſervice, as parcel of the Mannor, the Plaintiff may well fay,that the ſer- 
vices are not parcel, yet hereby he acknowlegeth the Land within his fee 
&c. 48. Ed. 3. AvoWwry 84. | | 

A Replevin of taking in D. in a place called S. the Defendant in D. tm a 
place called E. withour'that, that he cook. in S. the Plaintiff faith , that — 

| and 


Afiſe. 


and E. are one place known by both names, without that Z, is another 
place holden no form, but he may ſay, that he took in S. known by the 
name of S. and E, without that that he took in E. known by ſuch name 
onely, 3 H.6.1ſſue 45. ed 

The place is traverſable in a replevin,not in treſpaſs, 22 Ed:4. fol.51 | 


lll. ER —_— 
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V II. Where the Avowant ought to have ſeiſin by the hands of « 
| ferjon certain. : | | 
Note, it Was | 
adj edged, J* preſcription be made upon a certain perſon and his anceſtors, there 
i ney 13. Lthe avowant ſhall alwayes lay the Seifin by the hands of a certain per- 
ton and Gran- fon, but if avow for rent of a Town or Comminalty, Seifin by the Town 
ges caſe, is ſufficient &c, 4 H. 6 fol. 29, Fovowry 7. 14 H.q. eAvowry 60. 
That trave'ſe - If the Lord of a Mannor or Town preſcribe to diftrein for Fines or 
days « po ſuch like, of all the Tenants within the. precin&, as for marryins of his 
bends oft Ry daughter withour licence, there Seifin needs not, 43 Ed 3 fol,5 eAvor: 
is wot good 7) 68. So the Lord may diſtrein his Bedle appointed by his Tenants, by 
without admit- preſcriptions to gather his Rent &c. without laying Seilin certain, 44 E4. 

Ing a T entre. 3. Avowr 73. | | 

The Sheriffe may avow for his fee by preſcription, for not coming to 
the Turn, upon an Abbot ; and laid the Seilin in his predeceſſo$: it ſeems 
this needed not, if he had juſt cauſe : but ſee, this:1s extortion, 423 Ed. 
fol. Avowry 66. | 

He that avoweth for..an amerciament in a Court Leet, for not coming, 
orfor purpeſtare; needeth not to alledpe Seiſin.,, 4 Ed. 3.fol.10. wAvoW- 
ry 16x .$ Ed.2. Avowry 212.14 H.4. Avowry 60. - 

He that avoweth for ſuit reall making Title by preſcription, ought firſt 
to alledge Seifin certain, and after generally by the hands of the Tenants, 
11 Ed.3. Avowry 101. for it belongeth not of right to the Mannor or the 
Court. « 

He which avoweth' for a Fine of alienation, or for a Herriot appendant 
to an Honor or Mannor , muſt lay the"Seitin certain, and this by the 
hands of the anceftor of the Tenant, but it ſeems ſufficient by the hands 
of any Tenant, 14 H.4.fol.3. Avowry 60. 

_ Avowry upon Leſſee for life,or thy Tonee in tail, is good without laying 
rhe Setfin,8 H.6.fel. 18, & 19. $0 of eſcuage alledged, yer not traverſz- 
ble,r3 H.4.fol.6.and fo of relief. = k, 

Tn Avowry for ſervices, Seffin ſhall be alledged by a certain hand, and 
fuch who was ' a ſufficient Tenant, and due, otherwiſe it is not good, 11 
H 4'fel. Avowry 5q. | $795 | 


eA (ve. 


V III. More of Seifin, and what geifin is juſjicient, and by 52 
what hands to maintain Avowry, and mhcre other wiſe ſuj- -M 
ficient, | | | - 


Eiſin by the hands of the Tenant at will, or of him that hath nothing Vide C 4.pait 
0: not good, 8 H 6. fol. 18, & 19 avowry 8. nor by the hands of a _ Car 
Termor to make privity &c. 2 H.6.f0/.4. and Seifin by the hands of the 256 

Diſfeiſor ſhall bind the Diſleiſee for ſervices due onely, and Seifin by the 

hand of the Feoffor after alienation ſhall bind the Feoffee, 8 H.6.fol 18, 

& 19. Soalwayes Seifin by the hands of him upon whom the Avowry 

ſhould be, ſhall bind the party who cometh afterwards &c. 

But Seiſin of one jointenant ſhall not bind the other, ſo: neither the 

payment of the Termor or Bailiff, 39 H.6 f.3. 2 H.6. f.3.8 Hen.6.fol.18. 

ſcil. for making privity: but fome think that Seifin by Guardian or Ter- 

mor is ſufficient to have an Aſliſe, and they agreed that Seiſin by 

the hands of the Tenant of the freehold is ſufficient, 8 afi/+ p. 16. vide 20 

H.6.fol. avowry 11, He inthe remainder bound by ſuch Seifin by Te- 

nant for life, and Seiſin by Tenant by the conrteſie binds the heir, 12 Ed. 

2,4vowry 104. and Seifin by the hands ofa Husband binds the wite, 21H. 

4. f.28.avewry 54. : 

Seiſin of eſcuage is feiſin of homage and fealry, to H.7. fol. 15.31 Ed 5p TOY 
3.4veWry 103. 21 £d.3.avewry 115.188.19 Ed.2. avowry 224. or relief qt: 
4 Ed. 2.avowry 200. | | : 

| Seiſmof Rent is of fealty, 8 Ed.4.fo!l. avowry 36. 29 Ed.z.fol.27. C.qpart g,acs., 

avowry 150.5, E4d.2.209.188. 19 Ed.2.evowry 224. feilin of Rent is ſuffi- * 
cient for relief, 4 E4.2.4vowry 200. — 

Seilin of homage is ſeifin of fealty, Temp. Ed 1. avowry 229. 3 E4d.2. 
avowny 188. = | 

Seitin of homage is ſufficient for relief, without Seifin of eſcuage 13 H. 
4.fal, 6k 97.31 E4.3.4voWry 131. | F 

e Lord-in Knights ſervice woweth, and alledgeth ſeifin of homage 

onely, or iſeifin of eſcuage onely, it 1s ſufficient tor homage,29 £E4.3. 
avowry 122. and feifin of homage is ſufficient to avow for Knights ler- 
vice, Ed.t.@vavry 229. Watſon reports that ſeifin of homage :s ſuthcient 
tor all ſgrnises,- and fo it feems by the Books.  ,., = Wh  - 

It 1 held thaz fex{in of Rentis-ſetlin-of all fervices to make avowry,.:44 C g pertyt ir 
Ea.z3.fol.1 1 M.8.E4.3.avowry 153.45 Ea.3 64.28. although of divers na- no afall ſcifr: 
tures, .and attorneyment by a penny before the day of. payment is ſuffici- */ fealty, o 
ent foran Avowry, not for to have an Afliſe, 5 E4.4.fol.2. and be it by 7774/3 an 

the Tenant os his anceſtor, 20 H.6.fel. avoWvry 12.35 H.Gfol.5 t.auar- _ - 
7) 27.40 Ed.z.fol.34. 34 H.6.fi.40. 42:to hayean Affiſe afije 10x; 

If Lbe feifed by coertion of a diftrefſe, by thehands of him who holds 

not. 


Aoowry. 


not of me, it is ſufficient for him to traverſe the tenure, without ſpeaking 
of the coertion, but if he hold of me, he ought to acknowledge the tenure, 
and to incroachment to ſay, that it was by conſtraint &c. 22 H.6. fol. 
AvoWry 14. 47 Ed.z. fol. 7. where it is held , that ſeifin by conſtraint of 
ſervices due, is good, and void for the incroachment, And ſeifin by exceF 
ſive diſtreſs is ſerſin by conſtraint, 42 Ed.z.fol, Atowry 67. 

Seiſin had time out of mind, by conſtraint of diſtreſs ſhall not be always 
avoided, 13 Ed.g. fol.6. : 

Suir to Court had by Coertion may be avowed for this cauſe, 32 E4. 3. 
Avowry 32.10 Ea.z. fol. Avowry 157. | | 

Seifin of a Roſe the firſt years ſufficient to have an Aſliſe of rent of the 
next 5 Ed. 4 fol.2. 44 Ed. 3.fol. 32.15 Ea.z. Execation 63.0 the ſeiſtn of 
the rent of one Term, 1s ſufficient to have an Afliſe at another Term , 12 
E4.4, fel.7. 5 Ed.a.fel.2. So ſeifin of a peny before the day of paymear, 

4 H.6. fol. 46. : 

 TheLord hath had tine and amerciament of his Tenants for not com- 
ming to his Courr, this 1s not ſeifin of the ſuit. Kevle, ſeifin of part, is not 
of the whole in per que ſervitia. Burt ſeiſin upon recovery by Turfe or 
Twi - is ſufficient to have an Aſliſe, or to avow for all ſervices , and reco- 
very in right is by it ſelfe ſufficient title in a 2 ware impedit , without pre- 
ſentment, 13 H:7.fol:16. 45 Ed:3. fol.26. 5 Ed:4. fel: 2. 37 H: 6. fol: 42. 
3 Edt. Avowry 444. | | 

If a man grant four ſeverall rents of ſeverall natures, Attorneyment by 
a penny in the name of all is ſufficient to avow, 25 Ed: 3. fol: Avwvowry 
134 22 bookof Aſſiſe p.96. Attornement 14. Contra 7 H:q. fol:10. Avowry 
_ wilby ſaith, that the payment of a rent of a Term to come is not ſut- 
ticient toavow. Hill contra, 25 Ed: 3. before, and 10 Ed: 3. fol: Awvowry 

157. agreerh to the 25. before, and that it is ſufficient without alledging 
ſeifin in the Grantor. Agreeth, Ed: 1. avowry 251. Or he in remainder 
may avow by Attorneyment made to theGranree for life ofa Signiory.Burt 
contra hor. 45 Ed: 3. fol. 28. Vide the difference between a fine and a Deed, 
20 H.6. fol.7. TO. 

A man may avow by Attorneyment for the ſervices only of right gye, 
and therefore he oughr to alledge ſeifin of the ſervices before, if he will 
avow, 20 Ed: 3. Avowry 131, per Watſon. But there the ſeifin was by the 
hands of the Tenant in taile, and therefore he was compelled to alledge 
ſeiſin of the ſame ſervice before the taile. Yide contra to Ed: 3. ſupra F. 
Bur it ſeems he ought to alledge ſeifin in his Grantor before the Attorney- 
ment, 141 Ed: 3. avowry 65. But Vide 20 H.6. fol. Avowyy 11. thatit 
needs not, 4 Ed: 2. avowry 203. | | 
Seiſin of fealry is not ſufficient to have an Aſliſe, 20 Hev. 3. aſiſe 
433- Y n 
But Forreſcxe thought artorneyment ſufficient ſeiſin 80 have an aſliſe,28 
H. 6. fol. 6. which is not Law, if it be not paid as part of the rent, -7 Ed. 3, 
fol. avowry 142. 37 H: 6. fol,38. Littleton in attorneyments. 


Forteſcue 


 Avonny. 

Forteſcue, that a recovery adjudged was ſufficient to have an Aſbiſe, 
28 H.6.f.6. contra, 21 Ea.z. Scire fac. 2 Haq fol.2y, 37 H.6.fol.i5. & 
16. 50 E4,z. fol. Collnſion 27, but there it is ſaid, that a recovery in 
a Ceſſavit siveth Seiſin, for it ſhall be tendred in Court, & wide I5 Ed. 
4. fol.10. that a recovery adjudged, is not execution. 

Seifin Land in the anceſtor and heir is double, for the firſt binds, but 
ſeiſin in Leſſee for life, and he ig remainder is not double, 20 H.6. fol.eA- 
vowry 11, 1 2.and ſeifin in the avowant,or his anceſtor is ſufficient, 34 
H.6.f, Avowry 23.@& 24+ 13 Ed.z. Avowry 102,31 Ed.z. Avowry 103. 

An Abbot may avow by his own ſeifin, or the ſeifin of his predeceſſor, 
34H.6.fol. Avowry 25.11H-4.fel, Awvowry 53. but if the ſei- 
fin in his predeceſſor, he ought to fay that he held of his predeceſſor, bur 
the heire may well ſay, that he holds of himſelf, and ſhall lay Seifin in his 
anceſtor ,ibidems,and ſo made the ſucceſſor, 47E4. 3. fol. Avowry 82. 

If the Lord convey by a 2xe eſtate, he thall alledge the certainty of the 
Land holden, lay the ſerfin in the Grantor, and fay by the hands of what 
tenant, 33 £d.3 eAvowry 253. 

Feoffec bound by ſeifin by the hands of his feoffor, 41 E4. 3. Avewry 
65. 20 H.6. Avewry 11,12,13.7 Ed 3 fol, AwvoWvry 144. 18 Ed.2. A- 
vowr) 217. ] 

Seiſin of ſervices Land in the Grantor in Leaſe for life, and in him 


remainder in tail or fee ſeemeth double, if the grant were by fine. Lnere 


if by Deed,for all as one eſtate,20 H.6.fo/.7. & 8. eAvowry 217. 

If tenant for life of a Mannor atturn to the Grantee of the reverſi- 
on, this ſhall bind all the tenants peravaile after 20 H.6. fel.8, otherwiſe 
it is of a Seigniory in groſle. 

After that the Grantee himſelf 'is ſeiſed of ſervices, he may avow with- 
out laying ſei{in inthe grantor &c. g Ed.2. 2onftrayts 41. 20 Ed.3. A- 
vowry 131, | | 

Tenant in Dower avoweth by ſeiſin of her husband, 14 H.4.fo/. 
eAvowry 60. and this without attornement.7 emp. Ed. 1. Avewry 227.and 
the heir may avow upon the tenant in Dower without ſeiſin, Avowry 159. 
and a man upon. his own Feoffee before the Statute, 2 Ed.2. Avowry 185. 
bur ſee there, that the grantee of the Seigniory nor his heir may not a- 
vow without ſeilin &c. I — 

The Lord ſhall not be eſtopped by acceptance of ſervices, . by the hands 
of difſeifor generally, but if he accept them of him, as of his right te- 
nant, he ſhall, but otherwiſe it may be underſtood, that he accepted for 
payment as of his Bailiff, 41 Ed.z3. fo/.16. 16 Ed. 3. Avowry g0.2 Ed 3. 
fol.33. Avowry 170. | | 

Seiſin by tenant in tail ſhall bind the Iſſue for ſexvices due, not other- 
wiſe without ſeiſin alſo alledged in the Donor, 31 Ed. 3. Avoly._ 
7) 131. | | - 

Where the Avowant conveys to the Plaintiff a particular eſtate, he ſhall 


ſhew the commencement thereof, and lay the ſeiſin in the Donor or Leſſor, 
X although 


IS3 


Hoowry. 

although he hath been ſeiſed by the bands of the particular tenant. S, 
where he conveys the Fee to the Plaintiff by Feoffment, if he hath not 
been ſenſed by the hand of the Plaintiff, bur if he hath, he may well avow 
upon him without other ſeifin or conveyance, 1 Ed. 3-fol.25. of tail, 
20 H.6.fel 7.8.e Avewry 11,12,13,14. | 

Seiſin of ſervices during the time that the tenant is in ward of the King, 
is ſufficient to ayow, 13 H.7.fe/. 15. andthere fo/.16. feifin of a Fine for 
not doing of ſervices is ſufficient to avow &c. | 


— 
——  ——_ 
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I X, The forms of pleading when they agree not in the quantity 
of the Land, or in the quantity of the ſcrvices. 


FF the Lord avow in 20 acres for 25.rent,where the tenant hath aliened 10 

acres to a ſtranger before, the Plaintiff ſhall fay it, and that the ſtranger 
hath tendered &c.and as to the reſidue »othing arreare, and for the part of 
the ſtranger judgement of the Avowry,but when he faith, that he himſelf 
holds 20 acres, and others &c. how he ſhall plead, thenſee 20H.6.fol.22 
eAvowry 13. | i | 

The Avowant ſuppoſeth four yards of Land holden by fealty, and 10s. 
4 d. rent, the plaintiff faith, that he holdeth two Cottages by fealty and 
. 65$.-4.d. without that that he holds the four yards as he alledgeth, Judge- 
ment &c. this is held taken in Bar of the Avowry, for this diſchargeth of 
the Land, he ought alſo to anſwer to the ſeifin, Lure, but after he ſhews 
that he holds by ſeveral! tenure, 5 H.5 fol. Avowry 48, 

Avowry for 20s. where in truth he holds by 10s. and the other 10 s. 
' 1s had by conſtraint, he may confeſle the tenure without {traverſing that 
of the reſidue, but may fay as to the refidue, that it is by conſtraint, &-c 
30 H.6.fel. Avowry 19. But if the Lord avow upon a feoffee for ſervice of 
205. it no plea thatthe feoffor enfeoffed himto hold by 10s. for he muſt 
render as his feoffor ſhould &c. 7 H.4.fo!. eAvowry Fl. 

If the Lord make ſeverall avowries of two acres holden by one entire 
fervice, the plaintiff may fhew the matter in abatement of the Avowry, 
but then ir behoves him to alledge, that he is tenant of both the acres, ©- 
therwiſe he ſhall not abate the Avowry made upon-a ftranger &c. 43 £4. 
3+ Avowry 70, So where an entire Avowry is made upon feverall tenures, 

34 Ed.z. Avowry 258. and if the Lord make anentire Avowry in three a- 
cres fox. fealvy, ſait &c. the Plaintiff may fay, that the one acre is held by 
fair, the other by 12d. rent,and the third by fealty for all fervices, Judge- 
meat of the whole Ayowry, 41 Ed.3. fel. AvoWwry 77. 

fa oy rbe Tenantof part, where the tenure is by 10s. and 10s. 
1s.encroached upon the the feoffor by coercion, he may ſay that the ftran- 

ger is tenant of part, and that he holdeth the reſidue by 5s.Rent, and 
that it is not arrear, and that the other 10s. was by coercion,and it 1s not; 

double, for the coercion is all the effet, 47 £d.3.fol. Avowry $2. 

- and 
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and note that he ſaith, that the ſtranger is ſerſed of parcell, withour ſay= 2 E,4.6, acc, 
ing, that the avowant had notice, for the Avowry is good upon the Feot= 
fee tor the arrearages after the Feoffment without notice, 47 Ed. 3.f01.4. 
Alfo it is a good plea, that he was enfeoffed of two acres by 25. Rent, 
and B. of other two acres to hold by 2s. Rent, Jugement of the Ayvowry 
upon-him, for 4 s. in fouracres, 3r Ed.3.fol.eAvowry 11 4. 
If the Plaintif faith, that he holdeth by leſfe Rent, and that it is not ar- 
reare, ifthe other reply that it isarreare, and maintainnot the Avowry it 
ſhall abate, 48 Ed. 3. fo!. Cef.16. butir ſhall not *bate, but for the 
portion; fer toram cnriam ibid. | 


—  — ——— —— 
” — 


X. The manner of comveying a Seigniory or Rent tc the Avowant, 
or of the. Tenancy of the plaintiffe, and where it ſhall be tra- 
verſed. | 


THE Bailiff of G. confeſſed the taking, becauſe one . held of 7. 

the Grandfather of G, feiſed of this ſervice, and by his hands, and 
made diſcentto G. and the Plaintiff hath the eſtate of z. ſo acknowled- 
ged &c. andholden no plea, that #7. had nothing at the time, for this is. 
on tenure, which isno plea in Avowry, but he might well ſay, that he 
had nothing bur at will of T. who entred and enfeoffed us,vide 8 H: 6: fol, 
Awvowry 8, | | 

A Bailiff juſtifieth' npon $. as the true Tenant by the Mannor, becauſe 
B. was ſeiſed, and held of H. whowas ſeiſed &c. and granted.the Man- 
nor and-ſervices to #.. who granted them back again to H. for life, the 
remainder ts the defendant in tail, and conveys the Tenancy by diſcent of 
B.to the Plaintiff &c.20 H.6..fo/. eAvowry-11. 

A Bailiff juſtifierh by grant of the Seigniory to his Maſter, that ane T. 
ter-tenant enfeoffed S. of the Tenancy, who atturned, whoſe eſtate the 
Plaintiff harh, the plaintiff ſaith, that R, was ſeiſed of the Tenancy, and 
oranted it to T. for lite, and granted the Reverſion to us and another, 
and T. atturned, without that, that S. had any other eſtate ac the time, 
and a good plea, if he had made privity between T. the Feoffor and R, 
&c.35 H.6. fol. Awvowry 27. - 

The Lord may convey the tenancy. to the Plaintiff of #. by 2e 
eſtate, andavow &c. the Plaintiff ſaith, that he is ſeiſed joyntly with his 
wite of the feoffmentiof 7. not of #7. Judgement of the Avowry, and 
good, for wherethe Lond acknowledgeth; the tenancy, he may alſo ac- 
knowledge the manner thereof, 22 E4.4-fol.35. per W«s/on, but ſee there 
x not ſpoken, of: whoſe feoffment they held jointly &c. 

A Bailiff made Conuſance, far that, that ZB. held: of XL and 7. the 
father of A. ſeiſed by the hands of S. father of B: the Plaintiff hattvaid 
of 3, and they ſay, that:B. was ſon of &.not the ſon of 8. Proſer, itis 

XN 2 no 


__ tvomry. 
no plea, - for if B. were not the ſon of F. but a diſſeiſor, the Avowry li- 
eth againſt him. 2oyle, alſo the plaintiff is a ſtranger to the Avowry, 
who ſhall not plead it, 1.34 H. 6.fol. 2. Avowry 24. 

' An Abbotavowed, for that 2. held of his predeceſſor, who was ſei- 
ſed &c. and enfeoffed the plaintiff, upon which he avowed &c. and the 
Plaintiffſaid, thar A. had nothing bur in right of his wife, who had if. 
fue ?. and died, ?. entred andenfeoffed the plaintiff Judgement &c. and 
a good plea, for although in what manner ſoever the plaintiff be jn, the 
Avowry may be well made upon him, yet he __ to convey according 
ro the matter, for Avowry made upon meas heir to my father, where 1 
am in, as heir to my mother, it ſhall abate, 11 H. 4.fol 28. Avowry 54. 
22 Ed4 fol.35. ſo Avowry made upon me as heir, where I am in by fe- 
offment of my father, 4 E4.3.fol, AvoWry 163, and 160. 

' APrebend [aieth ſeifin in his Predeceſſor,and conveyeth to him by Col- 
lation from the King, the Temporalties being in his hands, he necdeth not 
to ſpeak of the King had not other eſtate, 11 H.4 fol.17, Avowry 53, 
"An Abbotavows, for that he and all thoſe eſtate &c. have been ſeiſed 
of the Hundred, and good withour ſhewing how Le came to it, otherwiſe 
itis ina quo Warranto, 11 H.q4fol.  Avowry 57. | 
One avoweth as Lord of a Hundred,and layes ſeifin of ſuit by the hands 
of R, and preſcribes in a 2xe eſtate of both parts, and that R. enfeoffed 
the plaintiff, and good, withour ſayin? what eſtate R., had, for it' ſhall 
be intended fee by the Feoffment, 7 E.3.4vowry 144. the plaintiff ith, 
that R. had nothing but at will &c. | 
The plaintiff conveyes the Mannor and Seigniory to the avowant þ 
I eſtate, without ſhewing how, and the Tenancy to himſelf by a —— 
eſtate, and thereof ſhews a deed to hold by leſle ſervices: the avowant 
ſaid, that he by whom the Plaintiff intitles us, never had any thing &c. 
and it was ſaid, that it is no plea, wherefore he ſaid, zl tel 5n rerum natu- 


ra &c. P.26.Ed.z. Avowry 246» 
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XI. Where in a avowry one may conclude upon his true Tenant,or 
true Tenant by the Mannor, or upon the Tenancy by the Man- 
nor, aud where upon the matter. | 


*Enant in tail, is Tenant by the Mannor to the Dower in Reverſion, 

but if the fee be in remainder over, he is very Tenant by the Mannor 

ro the Lord Paramount, and in the firſt cafe the Donor is very Tenant to 

rheLord, and Tenant for term of life, where the remainder is over, is 

very Tenant by the Mannor to the Lord, otherwiſe he in Reverſion is ve- 

ry Tenant to the Lord, 20 H.6.fo/l. Awvowry 12.26 Ed.3.Avowry 131. 
2 Ed.3. fol. Avowry 170. : 

He mReverſion with Rent reſerved grants the Reverfion,the tenant for 

| - bife 


Avowry . 


life atturns, the Grantee is bound in a Statute to T. who hath execution, 
and avows upon the Leſſee as his right Tenant by the mannor, 13 H.4. 
avoWwry 237.but note,that the Tenant in tail, in Dower or other particu- 
far tenant of a Seigniory ought to ayow as upon their cenant by the Man- 
nor, not their very Tenant by the Mannor, 26 H.6,fol. avoWwry 17. 
4 Ed.3 avowry 162,163. —” | 
Tenant by the courteſie of a ſeigniory,the ter-tenant makes a Leaſe for lite 
rendring Rent, he in Reverſion grants.it, theLeſlee attorns, the grantee 
.dies, his heir within age, Tenant by the courtelte ſeiſeththe Ward, and di- 
ſtreins for Rent,and avows upon the matter as within his fee, and held a 
| good Concluſion, 38 H.6. fol 23. Avowry 29.7 Ed.z. fol. ultimo. 
\ Grantee of a Reverſion avows for Rent reſerved upon a Leaſe for years 
as upon the matter, 40 E4.3.fel.34+ Avowry 64.38 Hen.6.f.23. So where 
Avowry is upon an execution, or if they do avow, for in theſe caſes the 
Rent is but a Chattell, 34 Ed.I. AvoWry 233. 


XII. Avowry for Rent afier it is determined, and where one , 
(ball be compelled to juſtifie, and where by plea of the Maſter, th? 
plea of the Bailff or ſervant is taken away, or where he ſhalt 
make ſatisfation. 


T Enant for life rendring Rent, he in Reverſion diſtrains, the Tenant ſur- 

, renders, yet the Leſſor may avow, becauſe he is to have the Rent, but 
if one diſtrain for homage, and the Tenant dieth, now he ſhall be put to 
juſtifie, becauſe he cannot have the homage, but if he who is Tenant 
for life dieth after Diſtreſſe taken for the Rent, yer the Avowry is good 

 &c. 19 H.6 fol. 41. Avowry 10.22 Ed.q. fol 36.the term expired. 

If the Lord diftraineth his Tenant for homage, after thac he hath aliened 
in fee toa ſtranger, and before nortice,the diſtreſle 1s good, but ifafter no- 
Lice,it behoves him to juſtifie, for he ſhall not have the homage, 7 Ea. 4 fol. 
26.23 Rs.2. Avowry 85. & 8 Ed.4 fil. Awvowry 36. & 22 Edq. fol. 36. 
where it is alſo ſaid, that if che Lord had poſſeſſion of the diftreffe within 
his fee, and the Tenant chaſe ir out, ke ſhall rake it again well in another 
tee, and may avow,and 2 &.2, it is ſaid, if the Lord diitrata for ſuit after 

the alienation, he may avow and have return, yet he ſhall not have the 
ſame thing, bur recompence for it, Avowry 85. Dj 

Catesby faid, if the Lord avow for ahawk arrear before alienation of 
his Tenant upon the Feoffor he may avew, and if upon the Feoftee he muſt 
juſtifie, 22 'E4..4. fol. 36. nn 

In a Revlevin the Detendant may juſtifie for Rent,and needs not avow, 
15 Ed.g.fol,29. S0a Bailiff juſtifie and will not make Conuſance for doubt A 
of difclauner and good, and he ſhall not haye a return,9-Ed 4.fol, A-: - E 
vowry 38, _. D 

In a Replevin againſt the Maſter and ſervant, the ſervant acknowledgeth 

| as: 
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3s Bailiff, the Maſter juſtifieth whereby the acknowledgement of the Bai. 
liffis void, becauſe it appears that the Maſter would not have a Retorn,. 
and although the Maſter doth avow, the acknowledgement of the Bailiff 
is buta juſtification, & fic, hic for to excuſe him of damages, 35 H.6. fel. 
eAvowry 47.45 Ead.z.fol.l. . | 

In a Replevin againſt two, the one denieth the taking, the other ac- 
knowledged it as his Bailiff, and hathaid of him after ifſue, but he could 
not joyn. 2ere;, whether this acknowledgement beany other then a ju- 
ſtification, 42 E4.3.fol.6. and 2ide15 Ed. 3. Avowry 107. where he hall 
not have aid in this caſe, and it was holden that the Bailiff cannot make 
acknowledggment to have a return for him that denied the taking, but he 
may acknowledge as Bailiff to him, and to another for the advantage of 
the other to have a retorn, 14 Ed.3, Avowry 118. I5 E4d.3, before. 

Gardian in Soccage made a Conuſance for the heir, but he ſhall not a- 
vow, 7 Ed,z fol. Avowry 150, : yy 


—— —— —_ - om... ti 


5o— as. _—_— ——_—__—_ —— 


-X111. Where a ſtranger or privy to an Avorwry may piead a decd 
to eſtoppe the avowant, and who ſhall have a ne injuſte yexes, 
or contia formam Feoffamentt. 


HE Lord may avow upon the Meſne for many ſervices which he 

, ought to do, the Tenant paravaile may not fay, that T.. whoſe eſtate 
the avowant hath, enfeoffed the Meſne, whoſe eſtate he hath &c. by this 
deed to hold by lefſe &c. Judgement &c. becauſe: he is a ſtranger to the 
Avowry, 22 H.6 fel. \Avowry 14. alſo a ſtranger to the deed, ſo he 
may not plead it by way of eſtoppell, 7 Ea. 3. fel. 8. eAvoWwry 143. but 
note, the Executor may ſay, that the Anceſtor of the avowant releaſed 
all his Seigniory to T. whoſe eſtate of the Teſtator he hath, ſoour of - 
his fee, and good, but he may not conclude tothe eſtoppell, H. 34. Ed. z. 
Avowry 257.P.18 Ed.z. fol. Attion upon the Statute 15, 

But where the Lord avows upon the plaintiff for 10s. he may ſay, that 
T. whoſe eſtate the Lord hath, by this deed confirmed the eſtate to S. 
whoſe eſtate the plaintiff hath by 2 s. forall. c. Judgement if &c. 30 H. 
G.fol, Avowry 20. 33 H.6.fol Confirmation 3.P.26 Ed.z3.fol. 
Awvowry 246. | | 

The Tenant forejudgeth the Meſhe, the Lord avoweth upan the Tenant 
for homage, and Rent due before the forejudgement,and hath ſeifin by the 
Tenant, and by the Meſne of homage, the Tenant may not plead the 
deed of him whoſe eſtate the Lord hath ro the Meſne, to hold by leſle ſer- 
vices &c becauſe both ſtrangers,and the Tenant or his anceſtor hath done 
homage, 7 E4.3.3. fel. 8 Avowry 143. But the plaintiff: ſaid; .thae 'T.- 
whoſe eſtate the avowant hath enfeoffed his Grandfather of the ſame- 
Land by this deed, by leſſe ſervices &c. and it was holden, that m—_— 
| h the 
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eAvowry. 


the avowantbath his ſeifin time out of mind, that he ſhail an{iver to the 


deed, 2were, tor ferſtn 1s ſufficient to avow, 22 Ed.3z fol. Avowry 133. 
| 14 Ed. 3.Ceſſ.28. bt note, it isfaid, that at the Common Law, feifin is 
ſufficient, but by the Statute ſerfin of many things cannot help againſt 
- my deed, orthe deed of my anceſtor, 11 Ed.3. Avowry 10 >. q Ed.z. A- 


vowry 201. andthe Statute of CHarlebridge cap.g. is underſtood of 're-. 
leaſe or Confirmation, as well as Feoffment. «ere, it ſeems it gives the 


form contra formam Feoffaments. 
The Plaintiff ſaid, that he whoſe eſtate the plaintiff hath did enfeoff R. 


by bis deed of parcell, by 4s. and another parcell to hold by 6s. ſo he - 


ſhould make ſeverall Avowries, and it is held that the avowant ſhall not 
have the tenure entire, but ſhall anſwer to the deed, and that this plea is 
given t0 the plaintiff inſtead ofa Ne injuſte vexes orc. yetatter the avow- 
ant had the averment notwithſtanding the Deed, 32 Ead.z. Avowry 114. 
Pigot, it ſeems becauſe he is a ſtranger to the Deed, but the party or privy 
ſhould be eſtopped, (1 Zd 3. Avowry 100. 


But where the Plaintiff pleads Confirmation of the anceſtor of the De- - 


fendant to his anceſtor to hold by lefle ſervices, the Defendant may fay, 

that he and his anceſtors have been ſeiſed &c. withour that he had any 

ſuch anceſtor, 16 Ed.z. Avowry 93. 8 Ed.z. fol, Avewry 154.6 26 

Ea.3. Avowry 246.withour that, that he hath his eſtate, 3o H. 6, Avowry 

20. andit is a good eſtoppell for the plaintiff, that the anceſtor of the 

Defendant did give to his anceſtor in tail by deed, 17 E4:3.fol. Avowry 

96. 7 Ed.q.fel. Avowry 34.32 Ea. 3. Avowry 114. Fitzh faith, fol. 

I63. that the Feoffee of the Tenant ſhall eftoppe the Lord or his heir, by 
the deed of the Lord. 


APrior may avow for relifef againſt the deed of his predeceſſor, to - 


hold by leſle ſervice &c.for all ſervices for relief is incident to Soccage, & . 

13 Ed.z.fol Awvowry 99. 

 wrilby faith, that the Lord ſhall be eſtopped by deed held by lefſe ſervi- - 
ces, and thata ftranger hath pleaded ſuch a deed againſt a ſtranger, or a- 

_ cainſt;a privy, and privy againſt a privy, or rgainſt a ſtranger, and well, 


32 Ea.z. Avowry 114.19 Ed, 3. Avowry 122.19' Ed.2. Avowry 224 agrec- - 
ing of the deed of him whoſe eſtate the avowant hath to the predeceflor 


of the Plaintiff, 39 H.6 fol.8. and this notwitſtanding ſeilin alledged after 
of divers fervices,29 Ed.z.Avowry 122.6 Ed. 2. AveWry 210. 


Grantee ofa Seigniory who had ſeiſin of Homage, was eltopped after- - | 


wards by Confirmation of-his grantor in Frank, almosgne, 31 Ed. 1. 

Avowry 244. 
Grantee of a Seigniory avowed upon the iſſue in Tail for Homage, 

where his Tenure was by Fealty onely, and Land-ſeifin in the anceſtor of 


the Tenant in Tail &c. the iſſue ſhewed this matter, and avoided the ſer- - 


{1n without any deed, proving the tenure of the Donor &c. which he 


ſhould not have done if he had been Tenant in fee fimple, without ſhew- - 


| FP 


ing the deed, 20 E4.3. Avowry 131.&c.. 


159. 


 VideL5E. 4- againſt him that made it , 
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Aoowry. 
If the Tenant hath a deed of a tenure by leſſe ſervices, then he him. 
ſelf hath acknowledged in Avowry, he ſhall never avoid the ſurplus, nor 
ſhall have injuſte vexes, but if he acknowledge to hold in Knights ſervice, 
or hold in Soccage by deed, his heir may avoid itin an aſliſe againſt the 
Guardian, bur not the ſurpluſage of the ſame nature. Yxere 46 Book of 
Aſſiſe. P.357. 7 Ed.z.f61.8. and there it is ſaid, that a ſtranger to the / 
deed ſhall not have a we injuſte vexes,nor a contra formam feoffamenti,with 
this agrees Fitzherbert fol 11.& fol.163. nor a ſtranger may not pleada 
deed of eſtoppel againſt a ſtranger,7 Ed.3 fel.8.3 2 Ed.3. Avowry 114. 
Art the Common Law the Tenant was bonnd in Avowry by ſeiftn had, al- 
though he had a deed by leſle ſervice, but had his remedy by a ne 5nj»fe 
vexes, but had it not againſt the grant of the Seigniory : ſo he ſhall not 
avoid the ſeilin in Avowry by any thing, untill the ſtatute which g:ves 
contra formam Feeff amenti, but now ſeiſen ſhall be avoided by anſiver it he 
hath a deed of lefle ſervices per Ty. although a ſtranger to the aced, who 
conveyeth by a De eſtate, 11 Ea. 3. Avowry 100. 14 H.4. fl.2. of a 
ſtranger, but 10 Ea. 3. fol. AvoWry 157. the Tenant which pleade\ 
was privy, and he pleaded againſt the Grant of the Seigniory &c.4 Ea.2. 
Avowry 202. 19 Ed.z. AvoWwry 122.vide to Ed.z. Avowry 155. 
Parne ſaid, that remedy is not given by contra formam Feoffaments, nor 
by anſwer againſt encroachment by the Statute, but where the ſervices are 
_ expreſſed in the deed, and in no caſe but for ſuit, of which he may'be diſ- 
charged by plea, although not expreſſed in the deed &c. 10 Ed.3.fol. 
Avowry 157 4 Ed.2. Avowry 200.31 Ed.3.Cefſ.22. | 
| In like manner the Feoffee ſhall not have a ne injufte vexer, nor contra 
formam Feoffamenti, and therefore without a deed ſhewed he ſhall not a- 
void the ſeifin had, nor hath he any remedy, 1o Ed.z.» Avowry 157.18 Ed. 
2.awoWry 217. Fitzh. ſaith, that the Feoffee ſhall no way avoid the ſeifin 
had by the Feoffor fo/.11. 

Tenant in Tail ſhall have none of theſe two Writs, and therefore may 
avoid ſeiſin by plea ; but there by faid,that the Tenant in fee ſhall have 
a ye injuſte vexes upon ſeilin had, whore he hath not a deed of the tenure, 
20 Ed.3.avoWry 131. and Fitzh. fol.10. ſpeaks not of any deed, but if he 
hath a deed he ſhall avoid the ſeifin had, 10 H.7.fol.11. 

Contra formam Feoff aments lieth upon releaſe, Confirmation or grant 

pur = _ againſt his Grantee, nor ſhall it be 
| pleaded againſt his Grantee Ynuere 11 Ed. 3. eAvowry loo. Fitz- 
- bgran Frogs herbert. agreeth fol. 163. and that it lieth upon Confirinaton 16 Ed. 3. 
ſhall not have 4vowry 93. But it ſeems that the deed may be pleaded againſt the grantee, 
this Writ,but is 11 Ed. 3. &c. and of Confirmation, 16 H.3.«vowry 243. 31 Ed.1. 4- 
:nibte. Vowry 244 . | | 
hang cos z Contra formam Feoffamenti lieth not for ſuir reall, 7 Ed.2. avowry 207. 
" 4,5.0'd N.s, but if it be contained in the deed, that he will not have ſuit, it lieth, or it 
104 Fitz.N,e, may be avoided by anſwer, 8 Ed.2.avoWwry 212. nor lieth it for relief,nor 
163 ac, Any other thing incident to the tenure, 4 Ed.2.avwry 220. 


160 


87. 


Lord 


Aroowry. - 161 
Lord and Tenant without deed, the Lord encroacheth and grants the vide 14H. 4 
Seigniory, the Tenant attorns. were, if he have any remedy againſt the 9 Thirning 
Grantee who diſtrains for the encroachment, for if the Tenant had alie- 
. ned after ſuch encroachment, the Feoffee ſhould not have remedy per 
 Fitzb, fol.11. | 
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X IV. Avonry after diſclaimer upon the ſame perſon or his 
- Hetr. 2 
AL may well be made upon the ſame perſon who hath diſclaimed 
before, for the ſame Rent, or hemay have an aſliſe of rent, 26 7. 
6. Avowry 18. But the Law ſeems otherwiſe, and that he may has have 
Cuſtomes and ſervices, or right of Ward, becauſe the right of the Se1g- 
niory is not gone, but the poſſeſſion by which &c. but by Shardand #/11- 
by, the Seigniory is gone to all intents, 44 E4.3. Diſclaimer 24. and 13 H. 7.7. 
Bryan and Keble held, that all ations of right remain as an eſcheat,Ceſ- _ 
ſavit &c. but no ation of the poſſeſſion , as of Raviſhment of Ward 
&c.16 H.7.fol. 1. © | | | 
And it is a good counterplea to the diſclaimer, to ſay that he hath alie- 
ned after the taking, or that he is not tenant of the freehold at the time of 


the diſclaimer &c. CI, 12. Ed. 4 fol, AvoWry 40. 
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X V. When Avowry may be made upon the hutband and wife, or 
pon the hucband alone for ſervices of the Land of the wife, 


TE my ſhall be made upon the husband and wife, of the right of 
the Wife for all ſervices, but for homage, and it ſhall be upon the 
husband alone after iſſue &c.13 H 6. Avowry 20. >. 

And Avowry for homage upon the husband alone before iſſue, where 
they were joint purchaſers was abated,7 E4.4.fel.26. 39 Ed.3.fol. A- 
vowry 62. and upon both for other ſervices, P.29 &£4.3. Avowry 250. 

Avowry making diſcent of Tenancy to three parceners, for that where- 

of the one took a husband, and had iſſue, the Avowry ſhall be upon the 
husband and wife, and the others for homage, and good, notwithſtanding 
iſſue had, but the iſſue was onely to make the husband and wife privy, to 3 
the Avowry with the others, 43 E4.3.fol.13. Avowry 70.44 Ed.z. fol. 4 
AvoWwry 76. that it is not maintainable upon both for homage before iſſue, nl 
and Danby faid, that after iſſue the husband alone ſhall do homage, before 8 E. 4, 12," 
which no Avowry ſhall be, but where the husband and wife do purchaſe 


jointly, both ſhall do homage, Avowry 36. 
Y --- 
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X VI. that perſons may traverſe the tenure in Avowry, and where 


. _ theteamre 11 traverſable, and where not. 
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=_ . 5 pert 3b F- the Lord encroacfr feiſin- of ſervices of another nature, the; Tenant © 
b - Bucknells Caſe, L.may avoid it in Avowry by traverſing the tenure, for it is not changed 
acc.12.E. 4.7, by'ſeifin, 8 Ed.4.fol. . \eAvowry 36.10 H, 7.fol. 11.9 Ed gifelt7. 
- Biiakiace. Danby held ſeifin traverſable, if the Seigniory be by Preſcription, but 
26 H.8. fol.6, agreethto 8 F4d.4. ard 16 Ed.q.fol,12. per Pigot. - 

But where the encroachment js of ſervices of the ſame nature, as quan- 
tity. &c. there it befioVes to triverſe the” ſelfm,, 'bur/in/treſpaſſe, reſegys, 
aſliſe, Ceff. the'tenbre istraverfable, avweltupon the quantity Thanked, 
as upon the x 2 E4.4, fo/.7. bur note, thit ih-theſe Caſes: the Iyad avow 
for Knights ſervice where he held but in Soccage, 4nd To of anGther na- 
ture, but if he encroach more Rent, it behovesto traverſe the feiſin, or 
ſuean injufte vexrs, 26'H.8 fel.6.19 R.2.Wards 165. | 

© , "TheLordv6ws for Knights ſervice and*rent, the Tenant may, well. 
I Vide or bo fay, that he hofds' by fealry, and a half penny, without that he Yolds 
Ig wn by Fealty, Homage and Eſcuage &c. hecauſe they be of another nature, 
6 and there it is fatd, thathe ſhall 'traverſe the tenure, alſo if the 'en- 
croachment be of another quality, though of one nature, as if-he held 
by fealty and Rent', atid'fuit, Roſe: or a Hank-is encroachet, but 
A more ſuit or moreRaſes encroached for one, they make not the tenure 
Es. traverſable,and if the Lord encroach more Rent, and alſo another ſervice 
$ of another nature andquality, there the ſeiſin of the overplus of the Rent 


F may be traverſed, and the tenure of the other ſervice, 20 E4.4 f.17,30 H. 
2 ; 6. f. Avowry IQ, ns | | 
+ If the Lord avow for ſervices of another quality, and alſo for more 


Rent, and ſuppoſeth it payable at two dayes, where -it is payable at'ofie, 
the plaintiff may traverſe the tenure, and-alfo-the day "ſoppoſed. yet of 
the ſervices due he ought to alledge tender, or otherwiſe to excuſe him- 

| {elf of the non payment, or plead that there'ts n&thing arrear,z1 Ed'g.fol, 


Vowr 42. Þ  . «i rl 5] EE 
_ He which hoſds by Feflty where the Lord avows for homave, and fea!- 
ty,he may avoid the encroachment, ſhewing theſcifin to be by conftraint, 
without traverſing the tenure, 42 Ed,3.fol, Avowry 67. 20 Ed.z.4- 

BAR EA. EG. iS 7 
| | Ada Ranger Thy not traverſe the ſeiſm, nor the tenure; but'a Copy- 
©: 94arim hojger may traverſe the tenare, Yerhe is but 'Tenant*ac 'will,: 6'R;2. 4- 
caſe of Avow- bopry 86. He RP - POE, FE 
w _ . If the Lord avow upon him that hath difclaimedbefore, he' may' well 
traverſethetenureor ſeifin 26 H.6fol.. *Avewry 18. 

_ _ Lord, Meſne, and Tenant, 'the Lord avows tpon'the' Tenant,/he ſhews 
bat he holds of the Meſne, and arrin thought that he ſhould NY Sn 
| : : & 
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X VI L gs 4 ſtranger to 41 ; Avowry, or be TOP FU 20- 
. thing &o. may traverſe ſpeciall matter alledgedin it and 
be may demurre thereupon for juſtifi cation, and "what 

Pleas he hl plead. 


He Lord may avow upon him in reverſion for 205. rent arrear ſuch 
_ 4 atime.: Leſſcefor years may, pot ſay Riev ar7e4r, nor that he was not 
ever ſeiſed;: but-ſhall ft tender, 2 H.6. fol. eAvowry 1, * 
Andin ag'Avowry. upon him in Reyerſion, the Termor may not plead 
the Miſnomer ofhim in reverſion, but upon joyning in aid both ſhall 
plead, 34 H, 6.fol.46. Avowry 24.12 'Ed.q.fol. I6. 

He in Reverſion dieth his heir being within age, a tenant by the courte- 
fie of the Seigniory ſeiſeth the Ward and avoweth for Rent upon the mat- 
ter; as within his fee, ,theLeſſee may not ſay, hors de [on fee, becauſe he - 
is LordParamount, but he may traverſe the.atturnement ſu pofed to pe Up- 

.on the Grant of the reverſion to the anceſtor of the Ward,38 H.6,/ 
eLvowory 29. So if the Lord grant his Seigniory for years, and yet he 
ayow, the Tenant may ſay, thathe hath a granted &c. for which he Fon: 
attorned, for this is a ſpeciall hors de ſon fee, 11 H.4.fol. Avowry 53. 
Wherethe Avowry is uponthe Meſne, the tenant ſhall not plead a re- 
-leaſe to the Meſne, nor areleaſe made to himſelf of. part of the ſervices, 
; buthe may well pleada releaſe of all matters to himſelf 38 Ed. 3.fol. 
— 11. and a firanger- may not plead a Releaſe to the Tenant, 
F =}. 
And an Executor where the Avowry is upon the heir ay plead hors de 
ſon fee, but be hay not. pleada releaſe to np e Teſtator, becauſe a ſtr 
34 Ed.3.4votery 257,butjs ſaid, that a refeaſe, amounts our of his -igh I 4 
H,s. fal6.37 Hi6 fol, Avowry 28. 
Avowry for Fine of alienation 'of his Lands by .cuſtome, the plaintiff 
© being a firanger pleaded unity of poſſeſlionjn. the Lord time out of Sr 
&c. and-it was holden that-when theAzqwry i is.not mags A ay any perip 


certain, power? pre or i at deeds. = 
-per May in of the tanans ol. Avorr C2e 
agrectirfor Rentcharge, [7 £4. ” ny fer 


_uilknged way:well plead, eres put in his bat to beraken 
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- enfroffed him, and that he had paid, and by thar payment be " ompalſed 
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the Lord to avow upon: himſelf as tenant, 41 Ed. 3. fel.26. Avowry 65. 
and the diſſeiſor ſhalkcompell the Lord to avow upon him, if he hath ac- 
cepted the ſervices by his hands, 116 Ed. 3» Avowry 9. 
- Bur if the Diſſeiſee be plaintiff in a Replevin, the Lord may not avow 
upon the Diſſeiſor, and he who recovers may compell the Lord to avow 
upon him 48. Ed. 3.fol.g, Avewry 83. and it is there ſaid, that theiffne in 
tail may compell the Lord to avow_upon him., not upon the diſcontinuec 
if he be plaintiff: ſo thebeir of the feoffee of my Tenant without no- 
tice, 2 Ed.4.fol 6. ſo of a recovery, 41 Ead.z.fel.26,37 H.6.fol.z3.of tail, 
33 Ed.3. Avowry 255. &s. | | 
The feoffee may compell the Lord to avow upon him after the death of , 
the feoffor 34 H.6. fel. 46. | - | | 
In every caſe where the Tenant is in by courſe of Law, he may compell 
the Lord to avow upon him withonrt notice, as where the heir of the diſ- 
ſeiſor is in by difcent, and he be plaintiff. So of Tenant in Dower by the 
courtefie &c.37 H.6.fel.35.41 Ea.3.fol.26. 34 HG. fol.47. 20 H.s6. fol, 
IO. 33 Ed.;. Avowry 255.7 Ed 4. foi26 48 Ed ; fol. 9. h 
It the Lord avow upon a ſtranger, the plaintiff may well ſay, that he 
upon whom &c.enfeoffed him, and ſo may compel! the Lord to avow up- 
on himſelf, but not where the feoffee himſelf is not plaintiff, q1 Ed.3. fol. 
26. AvoWwry 79. and here the plaintiff may fay over , that of parcell of 
the ſervices he is not ſeiſed, but then he ought to alledge render of the 
reſidue, and notice before, 31 Ed.3.eAwvowry 111. | 
But if the Plaintiff cannot convey from him upon whom the Avowry 
is made, he hath no remedy, nor the ſtranger upon-whom &c. nor ſhall 
come upon him inaid, 3 H 6. fol. 49.34 Hew.6.f0l.46. 1 Hen. 4.fol. 
Avowry 103. 19H 8.fol.7.& 1H.4. the Plaintiff conveyed from him up- 
on whom the Avowry was made, and alledged the tenure by leſle ſer- 
vice &c. andif after the ſtatute the Tenant maketh a Leaſe for. years, 
and the-Lord avow for more ſervices then he ought, the Leſſee ſhewing 
it ſhall have aid, otherwiſe not, 34 H.6:f0/.46. | i it, 
But before the Statute of «ia emprorer, if the Lord avowed, upon a 
ſtranger , the plaintiffe ſhonſd: have 'no- remedy, but the Meſne upon 
whom &c. 'might well have joyned with him, bur there itwas. held, 
that if the Lord. had avowed upon the Meſne Paramount , | he: ſhould | 
not. joyn but with altthe Meſnes and paravaile, 12 Ed: 4. fol. 11. 13 
Ea, 4; fol. 6.15 E457: e Att 33- 4 Ed's, eAvowry 164. 
The Lord avowed upon? Fax as iſſue in Tait; the plaintiff ſaid that 
7. hadafifter S. Judgement. of the Avowry upon! her alone, and.could 
__nothavethe Plea, becauſe a ſtranger; bur: if he convey tlie-moyety. by 
the feoffment of F. it is a good plea, and ſhall compell.the Lordito a- 
- Yom; upon him, but note that he conveyed from-her as tenant:in fee, o- 
therwiſe he ſhould'not havecompelled the: Lord co avow upon._bim, 18 
Ed.3:fel. Avowry 98, Bees ET DO TE THE 4 | 


" ""Afﬀftranger 


Ayowry. 
A ftranger to an Avowry may fay that the beaſts eſcaped there , 
and were not -levant and couchant, or manuring, 18 Ed. 2. Avow- 
ry 219. | | | 
i The Avowry upon a ftranger, the Plaintiffe may not fay, that 
the ſtranger holdes not of him , bur hee ſhall- ay, that the 
Land is not holden of him ſo , but of his fee, 37 H.6. fel. AvoW- 
r1 28. 
” The death of the Prayee in aid ſhall not abate the Avowry, 21 H. 6. 
fel Avowry 45. 
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XVIEI. Where notice is material for making Avowry , and 
what notice is ſufficient, aud where it needs not, | 


* 


F my very Tenantalieneth, and dieth before notice, T may not avow 
upon his heir, for thealienee is my Tenant, bur if he had been a diſſei- 
ſee &c. I might bave avowed upon his heir, 2 E£4.4.fol.6 Avowry 31. 
34 H.6.fol.51. and if the Feoffee of my Tenant dieth, IT may avow up- 
on his heir without notice, 4 H.' 6. fo/.20. for if the Feoffor dieth, be 
attainted or Cefſ. I ſhall not have the Wardſhip, Eſcheat , nor Ceſſavit, 
17 Ed. 3. fol. 64. Relief, 3. 34 H. 6. fol.51.. | 
' But if the Tenant alieneth the whole or part in his life time, T ſhall 
not *change the Avowry without notice , yet the Statute willeth , that 
he ſtall be attenndant to the. Lord, pro parts:ula, 8 Ed 4. fol. eA- 
vowry JF. | | 
Two joint feoffees, the Lord takes notice of the Tenancy of. the one. 
and needs not give notice of the other, 8 Ed.z.fe/.. eAvowry 36. 10 
H. 6.fo/32. 
Avowry upon the Plaintiff, becauſe he holds ſix Cottages and 3o a- 
cres of Land, who ſaith, that at the time of the taking one T.was Tenant of 
part: Fitch, before noticethe Lord may avow upon the Feoffor for the 
whole &c. Finch contra, where the Feoffor is plaintiff, the Ayvowry ſhall 
not be upon him, but onely for his portion. &c. but if the Feoffee be 
plaintiff, the Lord may avow upon the Feoffor for the whole untill no- 
tice &c. but not diſtrain the -Feoffor, but for his portion, and the Feof- - 
fee hall give notice, not the feoffor, 47 Ea. 3. fal.4. Avowry 82. Vide 
 Diviſ 27. 41 Ed.3. Finch faid, if the Lord hath accepted ſervices of the 
diſcontinuee, or diffeiſor, yet- if the Tenant in right be plaintiff, heſhall 
avow upon him, 48 Ed.3.fo/.9.6 10. | | 
If tenant- make a Feoffment of part; the Lord before notice 
may ' diftrein in-every part for all the arrearapes before due, and after, . 
and 1f- the ſervice. be entire, he ſha!l- ayvow . upon the: Feoffeer for . 


the : 
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_ the whole in a Replevin'broupht.by him, for ,ig.cannot he 


thacthe ſervices due before the Feofipent may, be ſevered from Ervi 6 
after, although entire. 2ere what: difference between ſervices. entire, 
and ſeverall to this intent, 22'Ed4. foleg Gy | 


by 6 ond FX % a; 
If the tenant alieneth by Fige, yet the: Lord. ſhall notalter bus Avowry 


untill notice, and the arrrearages tendred, -2 R.2. «Avowryi8y.. But the 
i beta 


Lord may not ayow upon the Feoffor for Homage du re, yet the fe 
offee ſhall not recover damages, becauſe the caking was lawfull: untill no- 
rice, 2 R.2. Avowry 85.vide Divi. 12. | $ Mags 2.” 

If the tenant alieneth in tail, the Donee payeth the ſervices to the Lord, 
and dies, yet the Lord ſhall not have the Wardihip nor avow upon the it- 
ſue : but the Donor &c. and if the Tenant aliene by Fine, and taketh it 
back in tail, and dieth, the Lord ſhall not avow upon the Ifſue in tail, al- 
though there were no notice, and his father right tenant &c. but now he 
in reverſion is tenant tothe Lord, and there it is ſaid , that the Fine 
defeats the privity without notice , 2 Ea. 3. fol, eAvowry 176.2 
Ed, 4. fol. 6.4 H.6, fol. 20, in the Kings caſe: he ſhall chooſe his te- 
nant &Cc. 1 

The Donor ſhall not be-compelled to avow upon the diſcontinuance, 


no notice giveti nor tendered, otherwiſe'it ſoemeth af he hath accepted 


his ſervices, 2 £d.-2. Avowry I$1. 20 £4. 6. fel. 9g & 10. that :may, 
but is not compellable &c. nor by diſcent to him, 4x Ea. 3. fol. 26.4- 
vowry 65. ., Sn: 

"Tenant in tail, where the remainder is over in fee diſcontinueth, the 
Lord need not to avow upon the diſcontinuee by any notice,. and after 


| the death of the Donee he ſhall avow upon his Iflue 8c.20 H.6. fol. 10, 


and he ſhall not be compelled to avow upon the Feoffee, if he averre not 
that the Feoffor had 'the Fee, 8 Ed. 4. fol. Avowry 36, 18 Ed, z, 

G eAvoWwry 98. 7 Ed. 4. fil.26. agrees. Heydon contra 5 Ed. 
4. fol.3. 


Where Guardian of the heir of the Donor , avowed. upon the diſ- 
continuee, it' was held that the Avowry ſhould. abate, for che heir is 
not compellable to avow upon him, and it may be.prejudiciall unto him, 
although he may auow upon him &c.48 Ed. 3.fol.g. Avewry $3. 

By the death of the Diſſeiſor the Avowry is changed without notice, 


| butnot ſo by the death of the diſſeiſee, 2 E£4.4.fol.6. 37 H. 6.fob.35. 4 H. 


6.fv/20 Bur if the difſeiſee recover againſt the heir of the difſeiſor, the A- 
vowry 1s changedapain, 37 H.G: fol.35. 44 n 

And upon which tender of the Feoffee, the Lord hath-need to take no- 
tice, See 20 Ed.3. Avowry 125. But if the Lord accept of the ſervices by 
the hand of the Feoffee . or accept him for his Tenant , he ſhall not 
diftratn afterwards for the ſervices due before the Feoffment, otherwiſe it 
is ofa forejudger, for there he' is compellable-to accept, the Tenant in 
{place of the Meſne , and he ſhall pay all arrearapes. &c. 7 Ed.3.fel. 
' Avowry 145. © © 


_ 
O 


If my Tenant enfeoffe a ſtranger, who dieth, and I accept the 
- Heire for my-Tenant;, yet I may avow for Arrearages due” before. 
breauſe he is compellable &c. but where there. is no need to avow upon 
* him &c.. the Arrearages due before are loſt by ſuch acceptance, 4 £4, 3. 
AvoWry 163.7 Ed. 4. fel,26. 
_- If the Tenant enfeoff his fon being of full age, and dieth, the Lord may 
avow uponhim , as feoffee withour notice , and ſhall not have reliefe, for 
a diſcent is notice in Law, 17 Ed.z. fol.64. Relief 3. 2 Ed.3,fol. Relief 11. 
4 Ed. 3, Avewry 163. &c. 
The manner of notice is to tender the arrearages at the 'time of 
the diſtreſs upon.theLand , and if he know not the certainty of them, 
he maytender aſum , and be ready to pay, if more &c.45 Ed, 3. fol 
Avowry 80, | 
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XX, Where the Avowantt may alter the Avowry , and that 
after exception of the party. 


He Avowant ronays the Tenancy to the Plaintiff, who pleads jointe- 
nancy with his Wife &c, The Avawant faith, that notice was not gi- 
ven, and.it was held, that.it.needed not, becauſe be hath taken notice of 
one, anthnow'beimay change the Avowry upon both : and'if they plead 
jointenancy with athird perſon, he may change again upon them all three 
 &-ficimfumtes8 Ed. fil, Avowry 36. 7 E4.g. fol. 26, 
The Defendant avowes upon the Plaintiff as his very Tenant , if he 
ſheweth that the Defendant had but an Eſtate for lite in the Signiory &c. 
_ the-Defendant may change the Avowry , but it was by ſufferance of the 
Plaintiff,,q Ed.3, fol, -eAvowry 162. 
It was held, that after Avowry made, the Defendant may not change it, 
but ex gratia enrie , and therefore where he hath-made a joynt Avowry, 
and changed it in ſeveral} Avowries, he-wonld have it changed again , be- 
cauſe it was antxceffiyediſtreſs for one part, & nox potwit 29 Ea. fol. 
Avery 250 end it was at:another time, 
' The Plaintiff traverſed the Avowry, the Avowant ſaid, that he was ill 
-ihformedof the-matrer ,-and prayed to-be received to make a new Avow- 
ry, at another time after, and: the Atcorney .of the Plaintiff, would not 
aſſent, for heaid.,, 'hekad-no fuch Warrant , H, 33. E4..3, Avow- 


7) 25S. ; | | 


X X I, Hom 


 tvowry.. 


X X I. How Avowry ſhall be for charges of Knights of the Parlia. 
ment, or for any thing which (hall be levizd of any Town or 
Commonalty, @_ 


| Vowry that they ofa Town uſed to aſleſſe a certain ſumm for repa- 

Ara: of their Church,. &c. and the Plaintiff was aſſeſſed by his own 
aſſent to 10s. and it was held that the uſage ſhall not bind him that aſſen- 
ted not, becauſe it is againſt Common Right : So of an aſſeſſment , that 
none of the Town ſhall occupy his Common untill ſuch a time, becauſe a 
private Commodity, but the Cuſtome by which neighbours aſſeſſe , &c. 
tor making or repayring of a wg , the walls of the Sea, or the like, ic 
ſhall bind others withour their aſſent, becauſe it is for the Common weale 
by Finch, 44 Ed. 3. fol. 19 AvoWry 72. but theſe Laws ſhall not bind any 
ſtranger, 21 H. 7. fol. 40. But the abſence of one reſiant ina Leet, or of 
one Commoner in a Town, ſhall not defeat an order which is made by the 
common aſſent, 8 Ea. 2. Aſſiſe 413... 

A. Scire facias comes to the Sheriff to levy the expences of the Knights, 
&c. he may diſtrain the goods of any in the Town , for the whole Town, 
if he take them within the Town, becauſe it concerneth the King, but it is 
a g00d plea that this Town hath not uſed to pay , &c. time out ofmind, 
&c.11 H. 4 fol. 2. Avowry 52. 8 R. 2. eAvowry 260. agreeing to 13 H 
4. But there it is ſayd, That it is the fault of the Town if they will not aſ- 
ſemble before, and aſſeſſe every man &c. if proceſs or commiſſion come 
to levy, &c. Avorry 156. and the Baylift may juſtifie without the Sheriffs 
Warrant, and without ſhewing what was done in the Parliament, 8 R. 2. 
eAvoWry. 200. | 

And note, That this Writ is, Levars & appreciari facias, So that he 
may ſell the Diſtreſle, and deliver the money to the Knights, 10 H: 4.fel. 

Gage Deliverance 23. 

It is fayd, That the Lands of Lords which are ancient Baronies,are not 
charged to the expences, but Lands purchaſed by the Baron ftand char- 
ged as before: Alſo it ſeemeth, It another man purchaſeth the Land of an 
ancient Barony, that it ſhalf be chargedin his Lad, Luere, 11 H.4f0l. 
2, eAvowry 52. | 
A Copy-holder ſhall alſo pay to the expences of Knights, Dwere if the 

Lord himſelf be a Baron or Knight of the Parliament, 10 H. 4. fol. 
Gage Deliverance 23. Avowry upon a Town or Commonalty. 


X X II. Avowry 
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XXIT. Avowry for Amerciament or ſuit in « Lett, Hundred, 
Sheriffes turn or other Court, 

A Lord of a Hundred, who hath uſed to have a Law day and Leet, and % © 11.9011 in 
dozeners to preſent there, may amerce them for not appeating, and ©94/1i5 ©aſe. WR 
diſtrain for the amerciament, the beafts of the party in any place within So 
the precin&t &c. 11 H.4.fol, eAvewry 57. 

Avowry for ſuit toa hundred, from three weeks to three weeks, time 
out of mind &c. and layes the ſeiſin by the hand of a Tenant of the Land 
and houſe, it is no anſwer for the plaintiff co ſay,that the Land and houſe 
| were in divers hands, unlefle he alledgeth that both or the one, /cil. the 

Land is not charged of the ſuit, and + can it 15 no plea withour traverſing 
the ſeifinalledged in A. or ſhewing that the ſuit was for the houſe per 
Trew, but if the Avowry were for ſuit ſervice, it is ſufficient to alledge . 
a ſeverall tenure to abate the Avowry, but it ſeems-the plea is good to a- 
void the Avowry, for he hath deſtroyed the ſeifin by ſpeciall matter, and 
ex [ſenſu iſſue was taken upon the ſeilin by the hands of the Tenants of 
the houſe and Lands, 11 Ea.3.«Avewry 107. RY 

It hath been ſaid, that ſuit to a Hundred is no ſervice, 13 Ed.3.Avow- j;1, FirgN.s, © 
ry 120. and therefore in the Caſe before 11 E4. 3. he may not lay the 137.4.4 E. 34. 
ſeiſin by the hands of A. as by the hands of his Tenant, whereas agrees 11'b-ſuir18. 

72 E4.3. and there he layed the ſeifin in S. and his anceſtors who enfeoffed A 74x may 
the plaintiff, and ſpeaks notiof the Eſtate of S. but it is good, and it *4%** Pit of 


ſhall be intended to be fee, Avowry 144, but a ſuit toa Hundred may 4 him of (vis 


w 


be a ſervice, per Fitzh. fol. 137. 4 Ed.z.fol 42. Meſne 43. toa Hundreds 

A Bailiff ofa Court Baron may avow a diſtrefſe taken for the default TH 
of the plaintiff co the attachment in a plaint of treſpaſſe againſt him &c. KD. 
and the iſſue was if the diſtreſſe were for malice and procurement, and 4 


note, that he _ 
fol, Avowry 7 | 

If it be preſented that one came not to the Leet, the amerciament ſhall c:11. pars 
be offered bythe dozeners who preſented it, and then he may avow, 48 Godfries caſe 
Ed.z. fol e<Avowry8o. _ 

One was amerced for brewing Ale, and felling it contrary to the aſliſe 

within the Hundred, and it was holden , that althouvh he were refianc 
within another Leet, yet the amerciament is good where it is made &c.. 
So if one ſell bread and Ale contrary tothe ailiſe in my marker being in a- 
nother Leet, then where he brewed it, and wherefore he traverſed the 
brewing and ſelling it contrary to the aſtiſe, 13 Ed 3.eAvewry 105. 

If the King grant nie a Leet of all the Reſtants for life or otherwiſe, and 
after he grants unto another a view, and Leer of any of my Refiants, the 
Tenants are aot bound to came to his Leet, and though he be ſeiſed of 
their ſhit &c, yet they ſhall avoid it m Avowry by the ſpeciall matter, _ 
= Z | e 


avow by commandement of the Steward, 24.41 £4.3. 


0 


Avowry. 
he could not have a Quo warranto, and I may well diſtrain them for their 
ſuit, and need not ſue a /c5re facias to repeal the other patent , fo at their 
perill &c. by which it appears that they are not bound to come to two 
| Leets, 32 Ed. 3. Alowry 1 12. But ſee that ſeiſin binds in the Refiants in 
Avowry if they ought of right to come to another Leet,1o Ed.3.fol.8. A- 
vowry 155.& 4 Ed.z.fol.31.itis held, that ſeifin of rhem ſhall bind in the 
one Caſe and the other, vide Fitzh. fol.161.that none is bound to come to 
another Leet, but onely there where he is Reſtant, butſhall have an exo- 
 meraco. Seite. 

A Felon waves the goods within the Leet of him, who hath Catalla fe- 
lonnm & fugitorum, the owner brings a Replevin, the Lord will avow, 
8 Ed.3.fol. Awvowry 151. 29 Ed.z. Avowry 255. 

£. 11 part God- Doſeners amerced in common in a Hundred for not preſenting &c. 
freys cafe. It ſhall be affiered feverally according to the quantity &c. and the Lord 
4 El13:Dy.21!« may well avow, but ifa town be amerced intire, the afferiment ſhall be al- 
— "IP fg ſo in common, becauſe none is named that is amerced there,but the town 
Lee: icfuſe to $C-10 Ead.z. fol. eAvowry 155. - 
| preſent the 4rti» Where two Lords have two Leets in one Town, if if the one make a 
cles, tbe ſtipend Purpeſture in the way in a place which is all within theLeet of the other, 
* mayimpoſe a he may amerce him, and avow, but not if the place where &c.be in com- 
51, wx Hh / ag mon to them, &c.4 E4.fol. 10. Avewry 161. | 
” a Fizeimoſed: And there it is ſaid, that if my tenant reſiant within my Leet, purcha- 
"> mpou themjoint- ſeth a Leet of all his Tenants, yet he ſhall come to my Leer, not if he 
 tyis not good, were but reliant, and not tenant, by ſome. So if he hath a Leet by Preſcrt- 
ption to his Mannor : The opinion of the book is otherwiſe of a reſiant 
which is not a Tenant and purchaſeth part of the Mannor. &c. if he be 
not alſo Lord of the other Mannor, 4 E4.3. fol. io Awvowry 161. but 
he that hath uſed to go to another Leer time out of mind &c.is not bound 
by his refiancy, 13 Ed 3.Leet 7. 2uere, if he who hath uſed time out 
of mind &c. to come to two Leets, ſhall be bound &c. and it is held 
that he ſhall, 4 E4.3.fol 31. 
A man may ſerve at aLeet, and alſo at the Sheriffes turn, not at two 
Leets, 18 H.6.fel.1g. | : 
 _ Avowry by theLord of a Hundred for two Marks yearly of the Hun- 
dreders, uſed to be levied by diſtreſſe time out of mind, of the chief Do- 
foner, who diftrained the others for contribution, 6 Ed. 3.fol, A- 
PoWry 191. | | | | 
__ A Feoffee who holds by 1 d. for all ſervices and demands, yet he ſhall 
ſerve at the Leet of his feoffor in the ſame town, for this is to the, perſon 
and reall, not ſervice, M.7. Ed.2. Avowry 21 1.but if it were alſo for all 
fuits &c. he ſhall be diſcharged &c. P.8 £4.2. AvoWry 212. Vide a feoff- 
_-u to hold by 6 d. for all ſervices, & ex eo ſolvat ſcntaginm 31 Af. 
-3Z 0. | Es CE 
One claims by Preſcription to. have amerciaments of all his Tenants, 
| + 


eAvoyr)y. 19 WY 


in the County of $, in the Court of the King, and of others, and ajled- . C. 8 part in 
geth chat the Plaintiff was amerced in the Hundred, and that he took ties caſe 
the Eftreats and Diſtreſſes, and it was held that he ſhould not avow, be- jþat the Lord 
. cauſe he did not preſcribe in the Diftreſſe. But a Bailiff of a Court where ay 4!/iran 
the Amerciament was levied and delivered unto bim may avow the Di- ſor a fine, or 


ſtreſſe in every place within the Precin& this notwithſtanding, 24. 19.E, rp awry "ae 


2. Avowry 225.S0 for Amerciaments in a Leet, the Bayliff may avow in nor be pur by 
the high ſtreet, 34 Ed. 1. Avowry 232. | by an attion of 
It was preſented at the Sheriffs Turn, that a Prior had not repaired a 2**', for ev9 
Cauſey which he ought, &c. and the Bayliff avowed for the amerciament vide. 2g 
and the preſentment was held void, if the Canſey were within anotber £1;x, pyer 323 
Leet, For the Sheriff may not meddle with Annuſans within another 44. 5.3. 13, 
mans Franchiſe, unleſle by Writ, &c. and the Plaintiff recovered Dama» C: 2 part m 
ges, &c, 26 F4.3. fol. AvoWwry 247. * EN 
A Bailiff diſtrained for an Amerciament of ſuit at a Court Baron which ,,,, af denn Jo 


is ſuit ſervice, 21 H.6. fol. Replevin 7, Debt for an Amerciament court Baron, 
in a Leet, IO H.6.fol.7. the Lord comu- 
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Note that where a man hath ſeiſin of ſait at his Leet , the Tenant ſhall **4 4297, with ES 


out a prefcripts» 


traverſe that alone, bac not the Right which is not traverſable, but only _ 


in a Quo warranto, 11 H. 4. fol. Awvowry 57. And ſeifin of a Hune 
dred, is ſufficient Title in an Avowry , 4 Ed. 3. fol, Avowry 161.8 
Ea.z fol. eAvoWry 151.10 Ea.z.fol, Awvowry 155. But if the 
Tenant of right ought to ſerve atanother Courr, he may ayoid the ſei- 1s Eliz. Dyer; 
ſin by the ſpeciall matter, 32 Ea, 3. Avowry 112. 2zere,for the Plain- ;; js 2 Nr , 
tiff was nonſuit there. | | - plea withoit 

It was holden , That every man ſhall do ſuit at a Leet that ſhall be preſcription 10 
within it. as well the Servant as the Maſter, by his reſiancy, 2 H.4.fe.16, 97m. 
Leet 5. 18 Hen, 6 fol. 12. Feoffee to hold quir of all demands, and view , 
yet he ſhall do ſuit at the Leet of the Feoffor, &c. for he ſhall not be out 
of the Law, 7 £4. 2. eAvowry 211.,vide, of this above, G. 


— - O_o ae - 


X XIII. Where Avowry ſhall be made for ſuit of a Mill, and 
where he ſhall do ſuit , where not. | 


AST ſuppoſing that the Plaintiff was to do ſuit.to his Mill, to 
ſtay there two dayes, and if then be be not ſerved, that he may grind 
where he will, and it was to grinde all the Corn which ſhould be ſpent in 
| ſuch a houſe, and good, 16 Eaw. 3. Avowry 99. Trew ſayd, that ſince 
_ togrind all the Corn growing upon ſuch a Land is not ſervice, becauſe 
the Meſne cannot do it, 8 Ed. fol" Awvowry 153. 9 Booke of 
Aſſiſe, P. 24. It is ſervice , vide18 E4.2. Donble Plea 11, Temp, Ed. 1. 
voxther, 296. 
The Lord enfeoffs A,of partto hold by ſuit to his,mill,and after enfeoffs 

| Z 2 another 


 Aoowpry. 


another of the whole Mannor, rendring 101. forthe Mannor and 5 for 


' moulture, this is one rent, and one intre avowry ſhall be, 9 »ff. P:24, 


. efvotrry 296, and it was de bladis creſcentibas. 


o 


AvoWvry 176. 9 Ed. 3. hovs de ſon fee, vide of aLeaſe of woodand Land 
rendring 10 s. for the Wood, and 10s. for the Land, 1 7 lib. A.P.1o. 
Herle ſaid, that Sefta ad molendinum lieth not without tenure, nor of 
the corn growing'out of the Land to be ſpent in it,and in an aſliſe brought 
the houſe ſhall not be put in view, becauſe it is not parcell nor appen- 
dant, 19 Ed.2. Aſſiſe 390. but of the Corn growing within the Land, 
Signiory or Town, the Writ lieth without a tenure,not of corn bought, 
29 Ed.z3.eAſ.365. and it lieth by preſcription alone, or by tenure,2 2 
H.6. fol. «Aion npox the Caſe 11. and Herle ſaid, if the Lord fell 
his will with the ſuit of his neighbours and Tenants, and the vendee is 
ſeiſed of their ſuit, the vendor dieth, and his heir made another will, 
and had the ſuit again, 19 Ed. 2. Af. 399. Suit appendant pafleth 
with the will to which &c. 17 Ed. 3. fol. Hors de ſox fee 22, vide 


| Divi/. 33. 


Two Lordſhips in one Town, the one hath had a Mill time out of mind 
&c. and ſuit of all the Reſiants &c. yet the other, or any man may 
build a Mill there upon his own Land, and no remedy for the firſt againſt 
the new Miller for taking away the ſuit of his Tenants, but he hath remedy 
againſt the Tenants by Setta ad molendinum or diftreſſe, and note, that 
Reſiancy doth not give ſuit to a Mill without Tenure or Preſcription, 22 
H.6.fol. 14. Ation upon the Caſe 11. | 

The Defendant after the view pleaded hors de ſon fee, Judgement, if 
without title, and good, becauſe it is againſt common right, bur if he 
claimit as appendant, he ſhall not make other Title, but he may, if he 
claim in groſſe, x7 Ed: 3 fol. bors de ſon fee 22. - 

Feoffee to hold by 2 s. for all ſervices, he ſhall not do ſuir to the Mill, 
yet it is not ſervice, becauſe the Statute willeth, that nothing ſhall be de- 
manded, which is not contained in the deed, 18 Eq.2.Dowble Plea 11. 
vide P. 8. Ed.z. AvoWry 212. Diviſa22.G. 

In this Writ of Sefta ad melendinum in debet and ſolet after view and 
title made, the Tenant Leſſee for life, had aid of him in Reverſion, 17 
Ed.3, fol, Connterpleaof aid 3. 

In ſuit &c. in deber, he layed the ſeilin ut de feado & jure, Ed. 1. 


= 


——— 


XXIV. Avowry for aid to make his ſoune Knight or to mar- 
ry his daughter. | 


" A Id to-make the Kings ſon Knight, or to marry his eldeſt danghter, 


Tenant by Grand Scrjeanty ſhall not pay, nor none but Tenants - 
| in 


Ayowry. 
in Knights ſervice and Soccage, for the Statute ſpeaks of them onely, 
and petty Serjeanty ſhall not pay it, 1 H.g. fol. 32. Bar 181..1GH. 6, 
il, ancient demeſne. | 

It. ſeems that the daughter oughc to be paſt 15 years of age, before jf « mas hold * 
Avowry for this aid, anda Releaſe of all ſervices and demands extin- by homage feal- 
ouiſheth this aid, becauſe it is a ſervice, 40 Ed.3. fol.22. & 47. as Pigot 7) and rent,and 
reporteth. But the books ſeem that they are not extin& , if there be 97 4 te w 
any part of the firſt tenure remaining , becauſe they are not ſervices, — and ſoof 
but incident to Socage and Knights ſervice &c.Lege. | aid,beeauſe it 

It ſeems the aid ſhall be granted onely for the marriage of the eldeſt is 3ncidene. 
daughter, a Count in debt againſt the heir, and if-the father hath levied 774 7.4.11, 
the aid, and die before the marriage, the ſhall have action of debt agairiſt ?? "= 4h _ 
the Executor, and upon their not ſufficiency againſt the heir, and it. is a + co 
oood Barre that it was not levied in the life time of his father, 3 E4.3. 

{tin.debt 157. Fitzh. agrees, that it ſhall be for theeldeft ſon or daugh- 

ter, and the Son ſhall be fifteen years of age, and the daughter of ſeven 

per weſtt 1 Ca. 35. Fitz. fol.122.6 fel. 82. and there is a Writ to the 

' Sheriff ro levy it for the Lord, and he that holdeth by one Knights fee 

ſhall pay 20s. and ſo pro rata, and he that holds in Socage to the value of 

20s. ſtallpay 20 s.Weſt 1. cap.z5. So for the King, Anno 25 Ed. 3. c. Fil3N.B. 82, 
10. Before which Statute the King diſtrained for what ſum he would,and ©+*<+ 

aid ſhall be for the younger ſon or daughter, if the elder dieth before &c. 

So it is ſufficient if that he be heir apparent, thongh the Statute ſpeak de 

primogentso. > ot Hs | 

And Fitzh.faith, if the daughter be married, and the' ſon made Knight Vide Com 168 
after the ſumme levied, and before payment made to them by the father, Katlifes caſe. 
they haae not any action of debt againſt the Executor, nor againſt the gk pag = 5 


heir, which he ſhall if he be not married &c. fol.83. 3 Ed.3.B. Caſe ace, 


73 
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XXV. 4vonry for exceſſroe diftreſſes. and what ſhall be ſaid to 
be an exceſſroe diſtreſſe, per Marleburge cap.9. 


A Man avowed the taking of 60 ſheep for 25. rent, and of 15 ox- 
en for 105. rent, and he was amerced for the excellive diſtreſſe, but 
the Avowry abated not, 41. Ed 3 fol. Avowry 65. Diftreſſe 13. and 
of fix ſheep for 3 d.- and for the exceſlive diſtreſſe recovered damages 
preſently, 11 R:..2 Avowry 87 | ; | 
Avowry for Homage, the plaintiff ſaid, thas he held by fealty onely, 
and as tothe Homage that he had ſeiſin by exceſlive diftreſſes during his 
nonage &c.the other ſaid, that it is holden by Homage,and as to the exceſ- 
ſive diſtreſs for homage demurred in Law, Finch 42 Ea.3 f.16. Avowry 67, - 
Avowry good upon a diſtreſſe taken in the high way, as for beaſts of- the- 
Plow, & the other was put to his ation upon the Statute, 11 A.2. Avowry: 
87.4 H.6.fol:2. The: 


Vide RK. D;- 
ſtreſſe $$ 


Hoowry. 


The taking of ten ſheep for one- pair of gloves 1s exceſſive, but for 
homage or fealty he may avow 'the taking of twenty ſheep, becauſe for 
them it cannot be exceſlive, 29 Ed.3.fol. Avowry 2 50.27 lib.eAſ]. P. 51, 
Pere of ſuit and eſcuage, and it ſeems there it may be exceſſive, and of- 
ten diſtraining, nont of homage , vide if it be clear for fealty, 28 11}, 
Aſſ.P. 50. 

A Cart with four horſes loaden with grain taken for 2 s. is exceſlive, but 
if it appear that he could nor ſever them, (as one fold of ſheep which 


22 E,4 $0 arc, Will not be ſevered) as if the horſes were tied to the Cart, it ſeems by 


Bryan that it is nor exceſlive Diſtreſle, Ed.q.fol.3. 


mm —— 
——————{ 
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XX V II. Where Avowry may be for Contribution upon Tenant 
in Dower, . of Coparceners or other,. and where and how con- 
tribution may be mad: or demanded, Marlebr. cap. 9. 


{je wve in tail dieth without iſſue, his wife recovers Dower againſt the 
donor, and diftrains him for the third parr of the ſervices, and good, 
10 Ed.;. fol. eAvowry 159 3 Ed. 3. fot. AvoWry 173,34 lib. 
Aſ.P.15.44 Ed.z. fol. 32, So when the Tenancy eſcheats &c. Bur if the 
Lord purchaſeth the Tenancy, no Contribution ſhall be made 23 E4.3. 
Dower 130. Perkin fol. 83. And by him there the wife ſhall not be atten- 
dant to the heir to whom the Meſne hath releaſed, becauſe in of the 
Lord by the purchaſe. 

If the Father holdeth of the Son and dieth, and he endoweth his mo- 


' ther, yet he may diftrain for the third part of the ſervices &c.34 /.A/. P.15. 


If the Meſne holdeth by 3 d. and the Tenant of him by 3 s. and the 
Tenant forejudgeth the Meſne, yet his wife ſhall be endowed of the Meſ- 
nalty, and ſhall not be attendant to any, Perkins fol. 84. but vide 22 Ed, 
3.fol, that ſhe ſhall be attendant to the Tenant paravail &e. 

If the Lord preſcribes co have two Marcks of the Refiants, and to di- - 
ſtrainthe chief doſoner, he may diſtrain the other for Contribution, and 
good, 6 Ed.z.fol. Avowry 191.&c. | 

One brings a (ontribaac fac. as a parcener, the Defendant faid, that 
his Father died ſeiſed, and held without Contribution, and preyed his age 
and hadit not, 4 E4.2. eAge 136. | 

If Land out of which fuit is due diſcend to divers parceners, the eldeſt 
onely ſhall do the ſuit, and the others ſhall contribute, but. if the Lord 
purchaſe part of the Land out of which the ſuit is &c. all the Suit is 
Sone, as Grantee of a Rent charge,or Tenant by Statute purchaſeth, part- 


 teth. arſon alledgeth the reaſon , becauſe Contribution lieth not 


againſt himſelf who purchaſeth &-c. 34 /ib. A P. 15. 
The Lord brought a Sefta fac. to a Hundred, againſt two parceners, 
who ſaid, that they had another ſiſter within age, not named, and prayed 
| that 


Avex. of 


that the Plea might be ſtayed : The plaintiff ſhewed that Partition was 
made between them, fo that every one ſhall do ſuir and other ſervices for 
her ſelf, this was holden a good plea, wherefore he traverſed the tenure 
by fuit, 24 H, 3.Partition 19 | | 

If the eldeſt daughter doth the ſervices to the Lord, ſhe ſhall have con- 
tribution of the younger parceners, 10 H.4. Droit 64. 


——_— 
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XXVII. hex and bow H)mage and Fealty ſha'l be done, and 
who ſball be compelled to take 7t. h 


CYE the manner of doing Homage by Husband and Wife, See Littleton "de ©: 6. pare 
in Homage lib.2.& 15 Ed.z3, Avowry 109.and it is ſaid, that the Huſ- ; ls : —_ Fe 
| band and Wife ſhall doe Fealty, but the Husband onely ſhall do Homage, pag before A 
for ſhe ſhall not go to theſwar with her Lord, 13 Ed.1, Avowry 234.but juc ſhall nor 
ſee that they beth do Homage jointly to the King, 46 E4.3.fol.11. Eftop- bind tre wiſe. 
pel 205. Littleren faith in his chapter of Homage, that Tenant by the 43 ©:3-'9 4+ 
Courtelie ſhall not do homage.; | ane] pw” 

The Lord in right of his Wife ſhall not take Homage without his wife, fe for vomaze 
2 Ed.2,eAvowry 183. Fe. - af: er iſſue. 

Fealty due to two parceners may well be done to the one of them, and 74,7 £4.4.27 
therefore it is no plea for the Tenant where the one demands it, to ſay 3? ©: ane 
that he will do it to them all cogether, and this may be done to the Bailiff "1 pe et. 
or Attorney, and the Tenant ought ar all times to be ready npon de- j;g Firz,N.8. 
mand, 3 Ed 2. Avowry 287. - 257 f.43 E.3s 

But if Homage be due to three parceners, the taking thereof, and the '3-c'! 5.4. 

- profit ſhall be co all in common, 12 E4.3. Avowry 236. Fe _ . 
In Avowry for Homage it is not ſufficient to be ready in the Court, if Mele S"# 
| he were not ready in the countrey,for then the Lord ſhall have return, but 7enant by che 
in Cuſtomes and fcrvices Homage may be well done in Court, 7 E4. 3. fol. Courtefie ſhall 
Avowry 146. but fealty hath been in Court in Avowry, 3 Ed, 2. 4- © b*mag gut 
vowry 187. | | | 4 

If the Tenant do tender homage before diſtreſſe taken, the Lord fhall +4 pong we 
not diſtret;1 again without new requeſt 20 Ed.3 Awvowry 1233. ſo of Feal-largedothnot 
ty, 21 E4.4. Avowry 42. See Divi/.2. Warrant is, 

If Land holden by Homage diſcend to many parceners, and the one | 
purchaſeth the Seigniory, now the Homage is gone, for ſhe alſo oughr to 
do it, andſhe is diſcharged thereby &c. but for other ſeveral ſervices ſhe 
may avow for the portion, 3 £4 3, fol.65. Avowry 152. 

If three parceners hold by homage, it being done by the eldeſt,it ſhall 
ſerve for all, but if after ſi. alieneth her parc to a ſtranger, the others: 
ſhall doanother homage, for the tirſt is determined,z Ed.2. Avowry, 179, 
Stamford Prerogative cap 5. | | 
Tenant for lite ſhall not have Homage nor do Homage, 3 Ed. 3-1tin. 
Avanry: 


foal is comrayy 2 


Avoyry. | 


Avowry 175. otherwiſe it is of Fealty 22 Ed.3. fol. 18. Wards 44. and 
though he {did homage, he ſhall not have it by a writ of the Meſne, for 
his eftate is not amended, 13 Ed.3. CMeſne12. ; 
A Parſon ſhall not have homage, but a Biſhop ſhall have it, Ea. 1, 
Taris utram 13. 
An Avowry upon the Feoffor is not good in a Replevin by the Feot- 
fee, who was alſo Tenant at the time of the taking, 41 Ed.3z: Avewry 
79. but he ſhall not render damages where he had not notice, 2 R. 2. 4- 
vowry 85, £ 
The Tenant who hath done homage to the Grantor, ſhall not do it to 
his Grantee, bur fealty 8c. he ſhall do, and homage after the death of 
the Grantor, but this ſeemeth to be homage —— for there it is 
faid, that the Tenant ſhall be warranted, for it cannot be homage ance 
ſrell to the Grantee, 1 3 Ed.1. Warranty 91. atid per que ſervitia 23.where 
it ſaid, that Tenant by homage anceſtrell need not attorn untill acquitall 
be granted unto him &c. Homagio capiende, of Homage anceſtrell, the 
Lord ſaid, that before the Writ he hath granted the Lordſhip to T. and 
held a good plea, 47 H. 3. Waranty 99. and this Writ lieth not bur for 
Homage anceſtrel] , which draweth warranty and acquitall 45 Ed. ;. 
Barre 212, © | 
20E.z per An Infant which holdeth by Homage alieneth, the Grantee of the 
quz ſervitia | Seigniory brings per que ſervitia againſt both, and moves that both may 
24 by. fealy do Homape, and at laſt it was holden that the feoffor onely.ſhould do 
Fa _ wag  fealty, and no more, becauſe alſo within age, /ci/. of three years, 32 Ed. 
ſealty. 3. per 422 Fhrs 9. ; | 
Lands holden by Eſcuage was rendred by Fine for life, the remainder 
to T. to hold by Eſcuage, it was holden that Tenant for life ſhall 
not do one Eſcuage and T. another, becauſe one Tenant, ſo they ſhall 
not do ſeverall ſervices, as the one Socage, the other Knights ſervice,and 
ſee the Fine recited, that tenant for life ſhould do Eſcuage, and yet be 
ſhall not do Homage &c. 19 Ed 3 Fines 71. | 


, h— A Cs —_ CU CC OO IT III —  — _ 


XXVIII. Where acceptance of Homage may be a Barre, 


Vide 14 Af}. He Tenant enfeoffeth his eldeſt ſon by Colluſion, and the Lord doth 
br Afiſe 192. accept homage of him, the father dieth, the fon ſhall not be in 
4 RE ward, nor no advantape to the Lord of the Colluſion 32 Ed. 3. #ard-. 
{nn See the contrary, 33 H.5.fo/.16. becauſe he was compelled to accept 
F.N,8.14z, the homage living the feoffor, . ſo he is not eſtopped, but ſhall be eſtop« 
- ped by acceptance after his death, but wide it ſaid coxtra to this, 31 Ed, 

I.Wards 155. becauſe by Magna Charta he ſhall not have the Wardſhip, 

untill he hath accepted his homage. 


Is 


Aouowry. 

If the diſſeiſee accept homage of the diſſeiſor, it is a Barre of his Al. 
but his heir may havea Writ of Entry, 17 E4d.3. fol.6. 22 lib. Af.P.6. 
17 eAſ.P.3.eAſ.208 Temp. Ed1Aſſ. 423. | 

If che Lord accept homage of the heir, he ſhall not avow after for 
relief, 15 an 4 relief 5. | | 

If a man hath three daughters, and the middle daughter doth purchaſe 4 E-3:4 7 E.3 
Land, and doth homage to her eldeſt brother, who hath the Seigntory, 4:29: 29 5-8 5. 
and dieth without iſſue, the youngeſt ſon ſhall have the Land, and not cms 
the elder for the acceptance, but if the younger die without heir, he ſhall ;f xex: a»d 
have it aneſchear, and note that the acceptance conludes himſelf, nor his ſerviees by the 
heir 13 Ed.1. AvoWry 235. Bratton agreeth, Homagium expellit domini- 14nds of the 
cum Stamford prerogative cap. | hos bo oo 

An Abbot demanded certain Land, whereof the Tenant diſſeiſſed his ,,; $a; of 
predeceſſor, it ſhall not be a barre by acceptance of fealty, yet it ſhall reef, 
bea barre ina Fwuris utrum, 12 Ed. 3. Bar 252. vide accordingly, but 
not for the ſucceſſor, 11 E4.3, 

7uris utrum 3. butthe perſon himſelf was barred by acceptance of the 
Bailiffe, 12 Ed 2. Juris utram 12. | 

If the'Son be attainted living, the Father who afterwards dieth and the 
Lord brings a Writ of Eſchear, ir ſhall be a good bar, if he hath accept- 
ed his fealty after the death of his father, 31 Ed.1. Di/cent 17.but 11 
Ead.z. Eſcheat 13.is, that no acceptance of ſervice ſhall barre the Lord of 
his Eſchear, if he bave not accepted homage &c. 

-A woman barred of Dower by acceptance of homage, of Land pur- 


177 


chaſed by her husband , and her ſelf jointly in tail, 11 Ed. 3, Dow- ky 4 _ 
er 63. | :5 the bigbeſt 


It was found by the Grend aſliſe ina Writ of right, that the deman- /ervice that he 
dant had accepted homage of the Tenant for the ſame Land, whereupon £4# receiveyfor 
it was awarded that he, and his heirs ſhould be barred 5» perpernum,5 H.z. more> 
Right 66. fax 
| A furis utrumabated by fealty accepted depending it, Ed. 1.7uris #- riſaiftion 13; 
trum 13. and there it was ſaid that acceptance of fealty is as ſtrong a bar But ſeen R.2, 
as of homage, by any who hath ſuch cat: for that he cannot have ho- 1** - i ig of 
| mage asa Parſon &c. and if a Biſhop bring a ſine aſcenſ# capituli, accep- OM = ow of _ 

tance of fealty ſhall bar him, 'yet he may have Homage , Juris a+ cheat by the F 
trump 13. Lo: d- 

If the Donor hath been ſeiſed of homage, by the hands of the Te- 774* 7 E 6.67. 
nant in Frank Marriage, he ſhall have Cuſtomes and Services for it after- Fs __ - SO 
wards againſt him, 47 H. 3. Kight 52. Quere Fitzh. agreeth , cepr rent of the 


fol. 151. Diſjeiſoy, jet 
* . be may bave a 
' Writ of Eſcheat 
4 Contr. if be ac- 
X Cept of a per= 
> ſonal ſervice. 
Aa XXIX. what 
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3 "4 Vide Lir. acc, 
<8 ISE 3. Avow- 
— yy Acc, b 
26, Aſſ.br. Te- 
uhures 28, 


XX1X. What Eſcnage (ball be ſaid Kwights Service, and 
what #0t, : 


Scuage certain is Socage, and if uncertain, ſometimes more or lefſe 
&c. 1s Knights ſervice, otherwiſe not, 15 E4.2. Avowry 215, 

A Tenure to pay a farthing or ſpurres, when eſcuage ſhall riſe to 40s. 
is not eſcuage, for it is not due if — riſe not to 4s. and Knights 
ſervice it Cannot be, becauſe certain, 26 lib. Aſſ.P. 66. 

Feoffment to hold by fix þence for all ſervices and eſcuage is ſocage, 
and a feoffment to hold by 6 d. for all ſervices, & ex ills quod ſolnm dc- 
bet ſcutagium quantum pertinet, &c. is ſocage, but if he had ſaid further, 


ſelvs forinſeco ſervitio or ſalvo regals eſcuagio, when it riſeth to 40s. and 


when to more more, and when to leſle leſle, this is Knights ſervice, be- 
cauſe Knights ſervice is expreſſed 31 /ib. Aſi. P.39.and 27 lib. Aſſ.p.52. 
Eſcuape is a ſervice of arms between Englandand Scotland, and Caſtel 
Suard, 1s Knights ſervice, although it be within the Realm and it is eſcu- | 
age,ſo is grand Serjeanty, 19 Ri.2:/ards 165.Plowd.( om.126.6. it ſhall be 
paid when the King goes into #ales,ſee 0/4 T emnres acc.116. fee Doderidge 
in his book of the Principality of ales. The Kings of Exglaend to ſuppreſs 
the diſorders and rebellions of the Welſhmen invented Scataginmy, which 
was to levy aid of their ſubjects per Servitia Militare, to ſuppreſſe them 
tanquam yebelles, non hoſtes. Note, upon that book it mayy be collected 
that every man who holds of the King by his ſervice, is bound to go 
to war with the King or his Lieutenant, againſt the Scots or Welſh, and ſo 
it was required 16 {ar. by the King in his Warres againſt the Scots, and 
if the Scots rebell againſt the King of England, he being King of both 


Kingdomes, it ſeems by the opinion of Littleton 20. that they ought to 


£0 with the King by 40 dayes at their own charges, but to forreign wat 
the ſubjeRs are not bound to go with the King, or to attend him with- 
out wages, but note Egertons book of Pof-nati, 8. by Proclamation the 
20th of Ofober, 1604.2. 7acobi, 1t is recited ix hac verba. We have recei- 
ved by thoſe $kilfull in the Laws, that immediately upon our ſucceſlion 
divers of our ancient Laws are expired, as namely that of eſcuage, and 
the Naturalization of Subjects. 

Tenure by Rent, and 10d. for eſcuage be it more or leſſe, is ſocage is 
capite, andif the King ſeife Land holden of another by ſuch ſervices, he 
ſhall have an ouſftre le main cam exitibus,5 Ed.z. fol. 6. Dnare impedit.z 4. 

There is Lord Meſne and Tenant in Knights ſervice, the Tenant goeth 
into. Scotland with the King, by this the Meſne 1s diſcharged of eſcuage, 
and there it is ſaid, that the Lord may drive a diſtreſſe out of the County 

fqr eſcuage, 6 H.3. AvoWry 242. ; 

Of apporcionmeNnt of this ſervice &c. vide Littleton lib, 2 cap. 

| An 
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and Herle faid,that aman ſhall not pay eſcuage, nor (hall go in arms for it, 21 Z.4.17.P, 
but where the King goes in his own perſon, and if he plead, that he went X a_g y the 
not with the King into Scot/and, yet he ſhall maintain it by this that he +. Arbagrs 


ſerved him elſewhere &c. 7 Ed.3.f0/.29. King or his 

: Lz: ut enant or 
his Deputy then the .Conſtable of the Hoſt ought to certifie the ſame in the Chancery, by the Treaſu- 
re! of Barons of the Excbequiy, and then the Kings Lieutenant ſhall bave eſcuage of his Tenant, 


—_—— 


— 


L—_—_— 


XXX, Temnrein Frankalmoigne how it may be done, and how 
it may be changed, 


FHE Lord paramount confirmeth to the Tenant to hold in frankal- 
KL moigne, the Meſne dieth without heir, the Lord grants the ſervices 
to aſtranger,the Grantee is eſtopped to avow for homage by the Confir- 
mation &c. 31 Ed. 3. eAvowry 244. if the Tenant grant to hold of the 4 E 3.br. Te- 
chief Lord, and the Lord confirms it to hold in Frankalmoigne, it is good, nwres 60.Lord, 
4 Ed.3.fo/.19. 3 Ed.2.e(ne 46. but ſee5 Ed. 32. Meſne 64. where it \uogtracys 2 
ſeems that is not Frankalmoigne in the firſt caſe of the 31 Ed. &c.Fran- jj, 1,,4 1.2. 
kalmoigne by- confirmation to the Abbots Tenant befor the Starute of leaſe the Abbot 
Dia emptores terrarum, 33 H.6 fol.22.15.Ed.3. Confirmation 8. and the or confirm in 
Writ de Meſne lieth between. them thereupon , and if the ſervices of Fra talmoig- 
Frankalmoigne be regardant to a Mannor, he which hath the Mannor my Fe — 
ſhall have them alſo i&idem, and ſee where an honor of which the Man- Oy Ok 
nor of Spalding was held in Frankalmoigne, was given to the King with 
_ allthe advantages as the donor had it, and the King had alſo the Frankal- 
moigne,7 Ed.4.f.11. | 
The Templers held of the King in Frankalmoigne, and were diſſolved 
by Parliament, and their Lands given to the Hoſpitlers of S.?ohx to hold ,, .. 
o. . ; . , oke 7.' 
by the ſame ſervices &c. the ancient Frankalmoigne is not revived, anda ,,,, ,. 
new one cannot be without expreſſe words, for they ſhall not do certain yeaſoy of this 
ſervices &c. yet here is a Seigniory, 35 H.6.fol.57. aid of the King, 28. Caſe is,becauſe 
7 Ed.q.fol.11. 33 H6.f.7. : 25" 206 a 
| Thoyp ſaid, that Tenant in Frankalmoigne naeds not to attorn, becauſe 9 en an 
= On not hold of the Graritee by the ſame ſervices, 42 1ib.<Aſſ p. 46. ;þ, = 
ravers 24. . dathnot conti- 
A gift was before the Statute to hold in Frankalmoigne, reſerzins rent, n»e,and the 
and good, anda Writ of Meſne lieth for the rent, and thereof he ſhall priv*t _—_ 4 
be acquitted for owelty, ſo the Reſervation takes away the Frankalmoig- ©700y Logan 
ne, forif not, it ſhould be acquited without owelty &c. 4 E4.4. fol 35. yyyediothe 
30 Ed.z.fel.23. Meſne 40. agreeth, and there the Grant was /alvo fo- Hoſpiilcrs» 
rinſeco &5, and it was no Frankalmoigne, but Knights ſervice &c. but 
AJSZ 13 H. 


3 pn 
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13 Hf. it is ſaid, that ſuch reſervation is good, for the Fratkal- 
moigne, and is void for the reſidue, as a gift in Frankalmoigne reſerving 
Rent, the rentis void, ©Weſne 47. wide it is not expreſſed to be void for 
- the reſidue, and vide 13 Ed. 1:Formedon 63. rent well reſerved upon re- 
ſervation of Frankalmoigne, fanWord faith, that the rent reſcued npon 
Frankalmoigne doth not ftand, and to this of Frankalmoigne agreeth, 
HS.1.7- | 

s ou and T horp hbld that Frankalmoigne ſhall be aflers in a Forme- 
don, but cannot be extended nor aliened to a ſtranger, nor ſevered from 
the Donor and his heirs, 14 E4d.3. Meſne 7. and there it is faid, if a Mar- 
nor whereof Frankalmoigne 1s part, be aliened or recovered, the Fran- 
kalmoigne remains, bur if it eſchear it is extin&t, &c. an Abbot attorns 
to the We of the Mannor, who confirms to him to hd in Frankal- 


on 


c: 


the Meſne, holds &c. not by Fealty onely, Q«ere. Danty, as it ſeemeth 
agreed not to this, 7 Ea.4f.12. - _ | 


De nes —— 


XXXI. Where Rent ſhall follow the nature of the Land. 


A Seigniory with ſervice iſſuing out of Land in Gavel-kind diſcends 
, tothe heir at the Common Law, as Lord, Meſne and Tenant, the 
ſervice of the Meſne is at the Common Law, but the ſervice of the Te- 
nant ſhall be of the nature of the Land, Yuere7 Ed.z3.f. 38. Avowry 
t50. 4 Ed.z.fol.,g3.21 H.6.fol.1n. \ 

But rent charge. iſſuing out Land in ancient demeſne or Gavel-kind 
ſhall be of the ſame nature, although it began after time of memory, 22 
lib. Aﬀſ.p.78. Uort' danceffor 26.6 4 Ed.z f.32. It is ſaid, Thata woman 
ſhall not have dower of the moyety of the Rent beginning ſince memory, 
where ſhe might have the Land whereof &c. by the Cuſtome, fo of Com- 
mon, but afterwards it was held, that in both Caſes they ſhall follow the 
nature of the Land, and ancient demeſne abated a Writ brought 
of the like rent ; and rent ſervices reſerved upon a Feoffment of Land of 
ancient demeſne, 1s ancient demeſne in the hands of the Tenant in Frank 
fee, . in the hands of the Lord &c. but the Rent which any Tenant par«- 
vaile receiveth, be it ſervice, charge or ſecke, is ancient demeſne, 26 H 8. 


4 fol-4- 


Avomy. 


{414 E4.3.f.53. anduſage ſhall follow the nature of the Land whereof 
&c.26.H.8.f.4. | 
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:7h.#9 Vile 
Fitz & Nor- 
wich, that rent 


Two coparceners make a Feoffment, reſerving Rent, of the Rent they ,,; of Gavel 
be parceners, and not jointenants, and there ſhall be no ſurviver &c. 38 kiad ſhall be 
Ed.3.f.32. | of the natare of 

Vide 26. H.8.f.4 per ſhelley, & 14 H.8f.5. per Roo, that Rent newly #%e Land and 


created, where Preſcription ſerves not, cannot be of the:inature of the 


pa'table, V. 22 
Afs.78 ac.and 


land, in as much as it is by Cuſtome, which cannor be without Preſcrip- ;,; effiſe out of 


tion, it 1s ſaid againſt this reaſon, that the Rent is the profit of the land, x 


neacat demeſ- 


ſo in effeR the ſame thing that it. was before. ne, (ball be of 
| 7 the nature of 
a tbe Land,and 
_ , Gavel kind 
J pd ” i . : Land bolden by 
X X X II. How rent ſe vice, or other inheritance ſhall be parcel Kiebes ſore 


of a Town, of a Caſtle, or a Mannor , and when it ſhall be Lice ſhall be 


| ſevered. 


partzble, v.6.6 
6.Dy.72.2 eſ- 


cheat 17945 E. 


He lord of a Mannor grants 20 acres parcell of it to ſtranger in 4.8.22 E.4-10. 
fee to hold by certain ſervices, and faith not as of the Mannor, yet Mar. Dy. 133? 


the ſervices are parcell of the Mannor, Mannor, 22 H. 6. fel. 5o. 4- 15 E*x Dyer 
vowry 16.13 Ed. 3. Writ 240. and a man ſeiſedof a Mannor by dif- 357 


cent from his mother makes a Feoffment 'of part tohold by 4 s. with- 
out ſaying as of the Mannor and dieth , yet the heir of the mothers 
fide ſhall have this Rent as parcell &c.5 Ed.2. eAvowry 207. DQnere if 
he had granted the whole Mannor reſerving Rent to. whom itſhall diſ- 
cend, 22 lib. Aſ.P.53. | 

If the diſſeiſor of my Grandfather leaſeth parcell to one, and parcell 
to another ina Writ of Entry againſt the diſſeiſor, T ſhall make excep- 
7:0, but if my Grandfather had made Leaſes for life of parcel! &c. 
and the Leſſees are dead, and the diſſeiſor leaſe the parcells in the ſame 
Mannor, I ſhall have a generall Writ to! demand the Mannor, and if he 
plead that others are Tenants of parcel &c. it is ſufficient to maintain, 
that he is. Tenant of the Demeſnes and ſervices, as it was inthe hand of 
Grandfather, 10 E43.,fol.56. Brief 701. | 

Tenant in Tail of a Mannor leaſeth parcell for lite, and grants the re- 
mainder go another.,the iſſue in a Formedon of the Mannor ſhall make 
exception of parcelh, ſo the Revertion is ſevered,. 19 Ed.2. Brief $45. 
Laere if he had leaſed the reſidue to the ſame perſon. 

One who hath Waife and Stray as appendant or parcell of his Man- 
nor, grants the Moyety of his Mannor, he ſhall have every ſecond Stray, 
13 Ed.3.Brief 678. Vide Waife and Stray appendant to an office, 8 H.7. 
fol.per Finenx. | | 

A. man aliens parcell of his Mannor, and afterwards is diſleiſed : 
7 | the 


Auowry. 


the Heir in a Writ of Entry need not make by exception for it ſhall be of 4 
thing aliened or ſevered by the Diſſeiſor,or by him that had not pcwer 
to alien by right, as Tenant in tail, and it ſhall be accepted although it be 
aliened bur for life, for it ſhall not be recovered without naming the Te- 
nant therof, &c.4 E4d.3.fol.8. Writ 713.10 Ea.z.2 fol.56.writ 701.5 Ed. 
3:f01.54- 

ps is ſaid, if there be Tenant in Dower, or for life, of parcell of a Man- - 
nor, and the Heir is diſſeiſed of the Mannor, and his Heir being a Preci- 
pe of the Mannor, that by the recovery he ſhall alſo recover the Reverſi- 
on, but not, if the Endowment were after the Diſſeiſin. Perking-. fel, 
$3. andthere it is ſaid, if the woman recover Dower apainſt the Diſſeiſor 
depending the ſame Writ for the Heir that it ſhall abate,4 Ea.3. fol. 8. & 
fol.49 5 Ed.3.fol, 36. 54. Butit ſeems otherwiſe, that by the recovery 
of two parts, the Reverſion of the third part is recovered, 7 Ed 3.fol. 44. 
Bur it is ſaid in the end that it is not Law, &c. 

It is ſaid, that an Adyowſon is not parce)l of a Mannor but appendant 
2s a Common 44 E4.3.fol.8.- fo: 29. 38 H:6. fol:38. & 43. So Waife, 
Stray, Leet, Way, Villain regardant, &c, Warren,and theſe will not paſſe 
without ſaying (um pertinent, $8 H:7.f0l:4, & 5. and how an Advowſon 
may be parcell ofan Honour, ſee 10 H:7.fe/;19. 

If a Difleiſor ofa Mannor make a Leaſe for life of one acre of Land par- 
cell 8c, as to the Niſleiſee, the reverſion is ſevered, for he ſhall make Ex- 
ception,&c.5 Ea:3.fol 54. And asto this diſſeiſor it is parcell and paſſeth 
by- his Grant of the Mannor, yet if a ſtranger out him ofthe Mannor, he 
ſhall not therby out him of the reverſion, untill the Leſſee be alſo outed 
per Littleton, and therfore if he recover the Mannor the acre is parcel| 
again, 4 Ed: 3. fol: 5. 

The Husband ſeifed of a Mannorin right of his Wife, they leaſe one a- 
cre parcell, 8c. to B. and grant the Reverſion therof to a ſtranger, and 
after levy a Fine of the Mannor come ceo to the ſame ftranger by the name 
of a Mannor, and take it again for life, the remainder to T. B. dieth, che 
Hosband and Wife enter ,and alien the whole, it was holden might enter, 

for the forfeiture in the ſaid acre, and into the whole; yet it was apreed, 
ifthe Husband had aliened an acre parcell for life, the reverſion therof'is 
ſevered, and now he is ſeiſed in his own right ; But where the Wife joyn- 
eth, it ſeems the reverſion is to both. Alſo the fine is as ſtrong as a re- 
leaſe, ſo their right is gone: likewiſe if the Grant of the Mannor were 
by Deed, the Wife may have a Cx in vita of the whole, if he have relea- 
ſed. It was adjudged againſt the Wife, 1g /ib.Aſ[.p. 2. A/i/e. 212. 18 Ed, 
3.f01.38, And it was ſaid that the Reverſion continned parcell of the Man- 

nor where the Husband alone made the Leaſe; 2 nod mirum 15 Ed: 3. 
Grants 62. and vide agreeing to it 38 £4. 3.fel.38.5 Ed. z, fol. 42. &18 
Ea, 3.fol.5 4. that the Reyerſion continues to the Wife, &c. | 

If the Husband ſeiſed in right of his Wife alieneth parcell with the Ad- 


Avyowry. 


the parcel], but to the Mannor, otherwiſe it is of Tenant in Tail, 43 Ed. 
3.f,26.5 Ed.3 f-66.43 14b. Aſ.P.8.22.Ed.z fo.6. Darrein preſentment 6. 
If before the Statute 7. enfeoffed a ſtranger of 6 acres of parcell &c.to 


hold of 'me, the rent is parcell of the Mannor, and I am Tenant of the 


whole Mannor to every Precipe. So of a gift in tail now &c. if a gift in 
tal be made of a Mannor, _ 6 acres, the acres areeparcell, for ex- 
ception ſhall be made it ſeems, the ſame proves not parcell,i3 E4.3. Brief 
240. & vide 38. H.6.f.33. that they are not parcell &c. 

Tenant in Tail ofa Mannor, and of certain acres which ſometime were 
parcell of it , alteneth the whole, and the alienee levieth a Fine of the 
Mannor, and of the acres by the name of a Mannor &c. he ſhall be vou- 
ched for the whole as a Mannor, but if the iſſue in tail be to demand &c. 
he ſhall demand the Mannor by it ſelf, and the acres by themſelves, for 
ſuch was the Seiſin of his Anceſtor, or he ſhall make exception, if he de- 
mand the Mannor onely, 41 Ed.3 fol. 23.voxch 70. 


A man ſeiſed of two Mannors, alienes parcell of both, reſerving one 


rent, this is regardant to both the Mannors and parcells, 17 E4.3. fel. 
19. Wards 109. if upon partition byſthree parceners, 100 s. is allotted 
to two for equality, /ci/, 5Os. to the one, and5os to the other, this is 
one rent, 29 /ib, Aſ.P. and parcell of their Mannors, as it ſeemeth 22 
lib, Aſ.P.53. 2uere becauſe ſeverall Mannors, in which Caſe the Ad- 
yvowſon appendant to one is made in grolle by the partition, 1 H 7 fol. 

vide 31.156, eFfſ. and where one altenes two Mannors in divers Coun- 
ties reſerving a rent, this is one rent and one Avowry, but how he ſhall 
have Cuſtomes and ſervices, ſee 30 Ed.1.Dreot 73. | | 

It was holden, if a man hath a houſe and twenty acres of Land, that 
before the Statute, he might not make Feoffment of the acres, nor of 
parcel] to hold of the houſe, nor of the acres, nor of a Plow Land, but 
well of a Mannor, 8 H.4.fe/.1. Reſcons 5. but the Court, Curtelage and 
barn may well be parcell of a houſe, 34 H.6 fol,45. and Land may be 
parcell of a Meſſuage, per Fitzh.f. 180. 

And it is agreed, that Land may be parcell of a Town, ſo houſes, and 


if they be decayed the ſoil is parcel &c.but a houſe is not parcel of the'ſoil, _ 


though freehold, but may be demanded by the name of a parcell of Land 

containing 20 foot &c. where there is a chamber, yet a chamber is par- 

cell of the houſe, not of the Land, yet Land may be parcell of a Caſtle, 

and it is proved by tenure, by Caſtell guard, for if the Land eſcheat, it 
| ſhallbe parcel! of the Caſtle, 5 H.7 f.g. | 

Common or way appendant, or eſtovers to be burned in ſuch a houſe, 
cannot be granted over, ſo not parcell, 5 H.7.and fealty is not parcell of 
homage, nor homage of eſcuage, but incidents, $ H.7.f.5. | 

A Leet may be parcell of an Hundred, 2 ere if of a Mannor, anda 
Court of Piepowders is incident not parcell of a Fair,8 H.7 f 1. 5 .Leet 
4. Leet may be appendant to a Mannor by Preſcription, 4 Ed.3.f.10. A 
vowWry IO1. | : 
An 
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covered, 


i Bruertons 
Caſes 


wvorched. 


Apportzgoned as 
if the Leſſee ye- 


C.$. part Log. 
in Talbots caſe, 
A rem ſervice © | 
at the common Law might be apportioned, as if the Leſſee graut part of the Land to the Leſſor, or par! 
of the Land is recovered in Court, or by entrie, or a forfeiture, the rent ſhall be apportioned: Saif the 
Leſiar grant part of the Reverſion to a ſtranger, ſo if Tenant by Knights ſervice deviſe the ReverÞon of 199 
parts 1. Vide. Litileton 148. 39 Blix; Callis and Hardings 64/ee43 Elix,veſt and Laſſells caſe there 


Avyowry. 

An Advowſon is ſaid to be parcell of an Earldome, Honor or County , 
ſo all liberties given to an Earl upon his Creation are parcells &c.10.H,7, 
f.19.5.E4d.z3.eAid of the King 83. wy 

A rent charge granted toa Lord, and Lords of the Mannor of D. be- 
fore memory, and ſo continued is parcell of the mannor, 31 /ib.eAf. P. 
23. & vide ſupra, 22 lib. Aſſ.P.53.that rent granted for equality of par- 
tition, is parcell of the Land and Mannor allotted &c. 

An annuity may not be ſaid to be parcell of a Mannor or houſe, but. 
may well be of a Priory, 22 E4,4.fol 44 but rent ſecke may be parcell 
of the Mannor, 31 /ib. Aſ. P.23. | 

A feoffment before the Statute reſerving half an ounce of Cotton yarn, 
three pounds of wax, lamp and oil, this is rent ſervice, and one alliſc 
lieth of the whole, and cach of them is parcell of the rent 35 H. 6. 


fol. 6. 
A Prior doth covenant for him and his ſucceſſors to do divine ſervice in 


the Chappell of A. forhim, and his Heirs in his Mannor , and for his 


ſervants, A. alieneth the Mannor to his ſecond ſon, he ſhall have Cove- 
nant for this ſevice, parcell of the Mannor paſſeth with ir, but he may 
maintain this aRion alſo by Preſcription, 42 Ea. 3.fol.3.2 H.4.fol. 
Corody of a houſe, a Plow-land, a Gown, a Stable, drink and fuel, 
all theſe ace one Corody, and one aſliſe lieth for all, and every one is 
parcell of the Corody, 31 H.g.fel.15.30 ib. Af. P.4- 
Land may well be parcel! of an office, as to the office of the Warden of 


- the Fleet, 1 H.7.fo/.29, and there it is ſaid, that Land may be appurte- 


nant to a Corody. 
The fees and profits are parcell of the office, to which &c. and paſſe 


by grant of it, as of a Herald &c. 5 E4.4.fol.s. | 


CC Cn 


XX XII. How rent ſervice ſhall be apportioned by purchaſe of 
parcell. | 


Vide C. 6 part | > an Aſſiſe of Rent ſervice upon non-tenure of the Land pleaded, the 
pla 


intiffaverring him Pernor ought to ſhew the quantity of the Land, 
for the rent is apportionable, 12 E4.4f-11. Aſie 32. Non intelligo whe- 
ther he ſpeak of the whole. | 


One 


Aoowry. 185 
One entire fee was holden by Caſtell guard, ſcil. to finda man armed:30 Eyx. 8.8% 


for 40 dayes in the time of war, the Tenant enfeoffed a ftranger of-the '* *? ardings 
caſe. If a man 


rwentieth part of the fee,” to do the twentieth part of the guard &c. ,,,. ',,.,- 
and it was holden that this may be apportioned, and that he ſhall pay the © opy4o1d ard 
rwentieth part in money, /cs/. 4s. for-two dayes, but if the tenure were Freehold Land 
to ward in his own perſon, this ſhall not be apportioned, nor no con- !#dring Reat , 
tribution-.ſhall be &c. Avowry 144. and note that both theſe Tenures "209 te Copy 

| a : " X old diſcends ts 
are Knights ſervice &c. 31 Ea.1. Aſi/e 441. But ſee this not certain, but ,,,,,j,,, 
Littleton ſaith that rent for Caſtell guard certain is ſocage, but Fsrzh,fol. freehold ro aro- 


256, thar this alſo may be Knights ſervice, becauſe now there is no #ber, !he1 ent 
- all be appar- 


guard me ; toni dbutlee 

| = Eo Plowd.Cogit. 
113 31þ.6.16.0+ 3b.'6., Where a man granted a Rent out of Burrough Engliſh land, .and | and at tte 
Common Law, the Grantce bad ifiuc two ſons that beld it ſhall bave the whole vent, for the rent is iſucd 
out of the whole Laud, per my & per tout, and becauſe the Common Law z4more worthy then the . nſtome 
the prebeminence ſhall be to the heir at the Common Law, Cogitat, grantee, per my & per rout.prehemi- 
nence. Wide 34 E.3.heriiot r, if ſervices be intire by altenatien of pa\t of the Land, every alicyee ſhall do 
the intire ſervice, ſo f my Tenant boldeth of me by a heriiot of hey alienee parcell, the alienee ſhall pay 4 
her zot,, and the ſervice ſhall be mulizplied, 45 E.Z-33* acc. 


Iwo parceners hold by homage, fealty, and to find a Cart to catry his 
Corn four.dayes in A»gaf, the one alieneth her part, and they did their þ ies —_— 
& INITLTe LueTe 


ſervice in Common &c. yet it was held that the Lord ſhould make ſeve- by purchaſe of 


rall Avowries upon them, 2 Ed.2.0A vowr y 2 34. £27 Ek . , parcell of Lands 
By recovery and Entry into one acre in {eſſavst, every intire ſervice is the rent is ex- 
gone if it-were annuall,as ſuit &c.not homage or fealty,nor no ſeveral ſer- !ind,bur if ſuch 
vice, but for-the portion, 40 Ed.3.fcl.q1. 5 Ed.2.Avowry 206, #4 /ſervitebe jgy 
Note that apportionment ſhall be according to the value, not according to andy bone 
the quantity of theLand, 18 E4,2. Avowry 218. | pry _y 
- Ina Ceſſavir of a houſe and 3 acres, it 1s no plea that the plaintiff hath cel of the 5 ns 
'entred into the houſe without anſwering to the reſt, 11 Ed.3.Ceſſ.21-'%e ſervice doth 
but Entry upon parcell ſhall abate the whole Avowry for Rent upon a '*77 35 H.6. 
Leaſe, forthe whole is in ſuſpence, 9 Ed 4.,fol.1.but it is there ſaid, that > E137 Dyer 
 ifthe Lord of thefee entreth into parcell, it ſhall not abate the Avowry $e 35 uf: 12 x; 
for the reſidue, Perks holds the'contrary fol.16. - 148, A Rent 
 Lordand Tenant before the Statute of three acres of Land and two of {*' vice may be 
Meadow by 20d. the Tenanyenfeoffeth three ſeverally of the three acres ** *#!ini in 
ro hold of himſelf, and after the Statute, . enfeoffeth D, of the meadow to i <a 1 _— 
hold of the Lord, the Lord brings an afliſe of the whole Rent againſt D. y 44 gra 
and it, ſhall abate, for he could not apportion his plaint for the three a- but the rent ſer- 
cres, becauſe the Tenants of the three acres are not named in the Writ, 4 #* £axx0t be 
Ed. 3 aſſiſe165. but it had been ſufficient to have named therMeſne of /#*74edin | 
| part, Gf apportie 
the three acres &c. _ . .  oxedin part,but 
A certain Meadow and four acres of Land are given in tail, the Donee y the a& of the 
Srants-One acre parcel! &c. to an AT y hold of Donor, and the two parg. 
7 | acres 


i ? 


acres tO hold of the Donor, and reſerves the Meadow, the Donor brings 
an aſliſe of the whole rent againſt the Donee, and layerh the ſeifin of the 
whole by his hands, andit abated, for the rent ſhall be ap portioned, and 
he-is not the entire Tenant, although the Statute ſaith ,. that. where 
the Tenant in fee ſimple aliens parcell, it ſhall be held pro perticale, and 
by alienation the Tenant.in tail, the Donor may not alter lis Avowry 
clearly, but the diverſity appears by this, that at the Common Law in 
afliſe every Tenant of rent ſhall be named, be it rent charge or ſervice, 
andnow the others are Tenants, but the Lord may diftrain in every parr, 
and avow upon his ancient Tenant for the whole at the Common Law, 
for thathe remains Donor 1in Tail, 3 Ea. 3.f0/.21.eFſſiſe P.18. Aſpſe 173, 
bur if the Meſne of the whole rent be named, it is ſufficient without na» 
mingthe other Tenants, i5dem. 0 
But Thorp ſaid, if there beaLeaſe for-life, a Tenantin tail, rendring 
. rent, and the. Tenant in tail or leſſee leaſeth parceil to divers ſeverally, 
that the Donor ſhall have ſeverall affiſes, and ſeveral! Writs of Waſt, bur 
one Avowry, and it ſeemeth that in every Afliſe he may. demand the en- 
tire rent againſt every one, or the portion at his Election, 22 /5b. Af. Þ. 
| 52 Conuſ.72., | | 
AFeut ws / % -If Tenant in feehadaliened at the CommonLaw, three acres ſeverally 
hell of le to hold of the chief Lord, the Lord may have an Aſliſe againſt every one 
fealtymaybe forthe whole, but if the Tenant had aliened to hold of himſelf, the Lord 
apportioned, but right have the Ailiſe againſt the Meſne onely, and now if the Tenant a- 
fer the perſonal- 1;eneth where the ſervice is intire, the Lord may havean aſliſe againſt eve- 
74 ke B ry one of the whole per #-t/o», but the book ſpeaks that the Avowry is 
he apportioned , £00d uponthe feoffee for the whole, but payment of one of the ſervi- 
vi.i$.E. 4.6. ces diſchargeth. all, 22 Ed. 4. fo/.36. So of a rent upona leaſe, which 
Plo, Com.73. If comes into ſeverall hands, 22 Afſſe 52.&c.. | 
OR Lg " If Lordor donor purchaſe parcel of the Land, the rent was apportio- 
rats "be co. ned atthe Common Lawin Atliſe, and he abridged his plaint thereof, 4 
| - muſoror the lib. Af.P.5. Aſſiſe 189. and ſo it was, 3 Ed.z.fel.21. where the Donee 
+ forfeiture of in Tail aliened an acre to. the Donor, who brought Aſliſe of the whole 
2 partof the land rene againſt him, and abridged,and where the Donee had aliened another 


tw wary acre to a ſtranger, it ſeems-that for thar the Aſlife ſhall abate &e. 
execution is 7J E43+21- 2 
gone, If. the one fiſter in the life time of her brother entreth and Leaſeth the 


C8 part Tal- whole, the brother dieth the other parceners enter into their portions, 
baits wah *.. theLeſlee ſhall hold her portion,20 H.6.fo7.24, 

> 45-9" #- The Tenant Leaſeth the whole or parcell for life, in tail, or for yeags, 

pr the Lord. Paramount may avow in every parcel! for the whole, Perkens 

f61.129., And where the Tenant enfeoffs a ſtranger of the to hoſd 

&C«. no apportionment, becauſethe Feoffment is not to hold-1n feveralty, 

axduberdfire where one joint tenant alieneth his part; no ternmre pro par- 


tixnla, but the parcener after partition ſhall hold pro particula, and fo of 
excbavge to hold in feveralty, and Meſnalty, ſhall not be held pro particu+ 
a. 


ls, forthe Statutereferres to Land, Perkins 129. but ſee 8 Ed.4.fol. 30. 

Meſnalty held pro particula &e. | 4;fol. 2 
If Land held by 205. rent be given to three joint tenants, one A- 

vowry ſhall be, and not pro partic#la 35 H.6,fol,51- | 


tt. AM. : 
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XXX1V. How a Kent charge or Rext ſecke ſhall be apyor- 


tioned, | 


Rantor of a Rent chargein tail, enfeoffs a ſtranger of parcell &c. 
If the Grantee entreth into parcell upon the feoffee, or recovereth ir 

in an afliſe, and after brings an affiſe of the Rent, it ſhall be apportion- 
' ed, and the diſſeilin of parcell goeth to the Writ, and the purchaſe of 
parcell goeth to the ation of the whole, and the recovery by the puiſne 
Title makes it. apportioned, Wilby faith, contra de rigore Juris , but 
ler that paſſe, bur if the recovery were upon the eigne Title,zYat/ſon there 
faith, that the whole Rent remains out of the Land not recovered, 30 
lib. A. P. 12. eAſſſe 300. but parcell being diſcended it ſhall be ap- 
_ portioned, andif the Rent be 101. and the Land out of which be worth 

bur 5 1. and the Grantee is ſeiſed of parcell of the Land, to thevalue of 
IO s. the apportionment ſhall be made according to the value of the 
"Land, not of theRent adjudged, 30 «Af. P, 12. andit ſhall be accor- . 
ding to the value of the Land, not according to the quantity there» ;, Af.1. Afife 
of &C. | | 318.one Copar- 

A Rent charge of 101. granted to husband and wife, he dieth, ſhe cener bath « 
recovers Dower of the moyety of the Land, ſhe would have demanded =» >a. ont 
" the moyety of the Rent alſo, bur ſhe could not by reaſon of joint tenan- Cs 
cy, yet ſhe denianded dower ofthe elder Title, of which the charge was dieth before 
not,$Ed.2. Avowry 206. | . partition,the 

If Land difcend to three parceners, out of which the one had Rent ient is ſuſpen- 
charge before, it ſhall be apportioned after partition made, fo if he ow yr _ 
ho buck a Rent in fee purchaſe the Land for lite, the Rent ſhall be re- ome gpe og 
nued in his heir, 34 /#. Af.P.15.7 H.6.fol 3.& 4 lib, Aſ.P.22.35 H. reiived, 

6 fol. : If a man bath 4 
 Diſſeilinof parcell of the Land, ſuſpends the whole Rent, 30 Afſ. P, '*#-cbarge put 
12.35 H.6. AvoWry 46. > f apts 
_ If 20s. bearrear of 100s. by the year, he may avow if he will for 6rance pur- 

100S. Quere if he may avow for part of the 100 s. 21 £4. 3. fel, chaſeth pare of 
Scire facias 22. Vide Aſſiſe Diviſ.23.8 Ed. 2. Aſ.387. the Lard, te 
If a man hath a Rent charge, or a Seigniory out of an acre of Land, yo —_— 
and that acre with another acre doth diſcend to him, and another, and —tdarphonr br 
upon partition the acre charged is alotted to the other, he ſhall hold it Per4ins 139, 
charged with all the Rent &c.9 /ib. Af, P.22. ace, 
: | Bb 2 A charge 


188 


C6 part 2.41 
Bratons caſe. 
acc, 

9 C.8 part Tal- 
bats caſe 4c, 


35 b.6.5.C. 


3 par} 3 dts 
$ 


| Avoyry. 
A charge iſſueth out of divers Lands,whereof a bar ang parcel!, 
the Grantee brought an Alliſe” of the whole, againſt him who-loſt his 


part, and it abated for not naming the recoverer, 8 Ed.2. Af.392. 


4 
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X X X V. Where and how entire Rent fervice, ſuit reall or ſer. . 
ice may be apportioned , and where another thing may be 
re. | - 


F Land out of which Rent ſervice is due, come into divers hands, the 

one ſhall do the ſuit,” and:the others contribute, as it ſeems by Richi/l, 
but if parcell come to-the hands of the Lord, be it by purchaſe or diſcent, 
the whole ſervice is gone, 34 eAſſ. P.15: for the annuall and intire is 
gone by the purchaſe, but if parcell diſcend- the whole remains-per Per- 
ksns fol. 16. | | 

Itis faid, that ſervice entire notannual\, as homape &c,continues-not- 
withſtanding the purchaſe or diſcent of parcell, according to 5 Ed. 2. 
fol.65. Avowry 152. for there it is ſaid, that contribution ſhall be made, 
which ſeems not to be Law. | 

Although the Lord ſhall not have but one ſuit ſervice of: Lands being in _ 
divers hands, per 2ſarl6. rap. 10.34 Af. &c. yethe may diſtrain every 
Tenant for. the whole, andifone do fuit, all the reſt are diſcharged, as 
to the Lord, but they ſhall make Contribution to the other, 1+ Ed. 3. 
<FvoWvry 101. | Eo 

So of every entire ſervice, that there cannot be apportionment, 'as of 
a horſe, a hawk &c:22 E.4. fol. 36.but 2were if Contribution ſhall be 
made for other ſervice then for ſuit; it ſeems not, nor for ſuit, if it be not 
by compolition between themſelves, Firzb.fol.1 62. 

Where Land out of which ſuit reall is due, comes into divers. hands, c- 
very tenant ſhall do ſuit , notwithſtanding the Statute of AMarlb.cap.o. 
and although that one Tenant hath all the Lands out *of which -theſuit is . 
due, the Lord ſhall have divers ſuits, and divers amerciaments' of him 
for all the ſuits, 1 1 Ed.3.eAvowry 1or. and if Land, out of which Her- 
riot Cuſtome is due, cometh into divers hands, every one ſhall pay z 
herriot, otherwiſe it 1s of Herriot ſervice, 34 Ed. 3. Herriot 1. agreeth 
of ſuit reall, 45 E4.;z fol.23.by this it ſeems that jointtenants ſhall make 
but one ſuit, 2uere of Tenants in common, becauſe ſeverall tenanis, 
& Fitzh.fol.162, | , | 7 | 

If. Land be charged to me by recognizance or Statute, and the Land 
come into divers hands, and I purchaſe parcell, or parcel diſcend unto 
me, T ſhall have execution of no part, becauſe I camot make contri- 


burion to my ſelf &c. 34 /ib. Aſ.P.15. but it is to be underſtood that 2ll 


i the Land is out of the hands of the Conuſor, for of that in his hands I 


ſhall have execution, 45 E4.3.3-fel.22.15 H.7.fol.. & 15 Fd. 4. fol. 
| | IN -. 


Avowry.. 


14 Hen.fol.4.:13 H.7.fol.22. But it is holden that if I have execution 
of Land by Statute Merchant, and purchaſe the fee of. parcel], or it de- 
ſcends unto me by one of the Conulſors, all my eſtate is — 
per Broan is Ed.4.fol.6. and note, that.if ſuit ſervice be due to the King, 
and it come into divers hands, ever y one ſhalfflo ſuic, as well as ſuit reall, 
45 Ed. 3. fol.23. Fitzherbert 156. So of parceners before partitition and 


"Afterwards. 


_—— 
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YXTYVL What things lic in in Tenure. or may be held. 


' A. Vowſon in gfoſſe holden, and the heir was in ward for it, 20 Ed.z. 
AR preſentment 13. and holden by halfa Knights fee, 12. Ed. 
3.Darrein preſentment 18. 33.H.6.fol.34.15 H.7.fal.8. & 21 Ed.3.fol. 

D nare impedit 50. 

Fide contras H 7. fol.38.&c.Ed.z. Aortmain 11. It was given in Mort- 
main. . 

The King may [grant rent-to hold of him, and ſo may fell to a 
common perſon, and the King may grant a fee farm to hold per ſervitie 
aebita &c. this is Knights ſervice,44 Ed: 3,f0/.45. Grants. 47. 10 H.6. fol. 
12.vide Wards, Divi/.13. | 

If the Meſne grant the Meſnaltyya tail reſerving rent,| this is a good re- 
ſervation for the poſlibility of elcheat, but in the mean time it is not 
holden, 1 H.4.fol.2.9 Ed.4.4.fol.3. and a Fine was levied of ſervices to 
hold of the Conuſor, 19 Ed.2. Fines 126.14 Ed.3, Avowry 117. 

A. holds of B. by homage, and 20s. 2d. rent,. B. grants to his fon 
the 20s. and reſerves the 3 d., forlite, rendring a penny, and after grants 
the homage.2 d. and the reverſion of the 20 s. to SF. A. attorns , the 
{on attorns for the 1 d. and alienes. the rent 1uU fee, S. enters for forfer- 
ture, ſo the rent is holden and by grant of the Reverſion of the 20s. 
the penny reſerved &c.. paileth as parcell. of the Reverſion, 14 Ed. 3. 
Avowry 117. 1 H.4. fol. 1.&c. F 

A market or Fair lyeth not in tenure, r2 Ed. 2. Dower 157. - . 

Plaint in an afliſe of office of Serjexnty of the Common Bench, 7 Ed: 
3.fol. Afſet35.S0 uſeems it lyeth in tenure as a Formedon of office, 
or of the profits of a Mill, 18 Ed. 3. fol. # 

_ Covenant to levy.a Fine of Tenements and of a Fiſhing in the was 
ter of D.1 Ed.3.fol.4. Fines 101. and that it lieth in Tenure, Ysde 40 Ed: 
3. fel,44. But in a Scire facias out of a Fine, by, which. the Fiſhing 
was granted.to. an Abbat, ' for - which- he-| grants twenty, Shullings 
Rent,. and ..makes... him. not. Tenant , of -ithe , Soge '; .iThis -was 


held . 


180 _ tomy. 


held no rent ſeryice, becauſe a fiſhing lyeth not in grant, nor is amnuab(e, 
and it chargeth the perſon, 32 Ed.z. Scire facias 109, but it was ſaidtg 
be ancient demeſne, 40 £4. 3.f0/.44. - 
*An hundred Leet, or Knights fee lyeth- not in tenure, and cannot hy 
granted to hold &c.30 i, Mſ.P.s. 2 


—— 
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XXXVTLTI. Where Lands &c. may be holden by two ſeveral. 
ly, of the one by concluſion, of the other by right. 


I: my very Tenant granteth the Land in Tail, Texend. de capital, Dow. 
the Ronee payes the fervices to me, and gives notice, I may avow up- 
on after as my Tenant by way. of eſtoppell; not in right, ſee the contrz- 
ry if it be not by tine, br matter of record, of the tenant in trail, but if 
| hebe Tenant in fee, he ſhall be eſtopped by matter in fat, 2 Ed. 3,fol.3;. 

eAvowry 170. vide 1 Diviſ.13.F.20 Ed.z, Divi/.19.D: 

2 E,4.6.b.by If the Lord acccept ſervice of the Diſſeiſor, he is his Tenant by way of 
Cloh.viib.y. eftoppell, 41 Ed.3. fel.26.48 Ed.3.fo/.9.17 Ed. 3.f0/.6. 
avew' 93-466. Tt a ſtrangeravow upon my Tenant, who traverſeth the Avowry, and 
this is found againlt him, he is now Tenant to the ſtranger alſo by con- 
cluſion, 32 Ed.3z. Avowry 113. | | 
It being found that my Tenant holds of the King, and doth alien 
without licenſe, whereby he ſueth an o»ftre le maine by petition, and takes 
a feoffment by Charter from the King to hold of him, now he is my Te- 
nant of right, and'Tenant-to the King by eſtoppell, 32 Ed. 3. e4- 
vowry I13. ey Ts , | 
A.6.E.3.r46, So if my Tenantenfeoff the King and take it back again tp hold of him, 
ace.47 E.z.21 45 Ed.z. fol.6.20 lib.eAf.P.17. . x | 
acc, If the King ſeiſe a ward, Iam pur to a Petition, becauſe another thing 
then what I was ſeiſed, 17 & 3. fol. 31.37. 

Husband and wife by Proceſſe out of the Exchequer acknowledge to 
hold of the King. It is holden that he ſhall have ſerviceand Ward, and 
the Lord pur to his petition &c. So by ſuing of Livery by a falſe office, 
the heir himſelf is eftopped, 46 Ea. 3.fol. 12. | 

If the Husband of a Lady of a Mannor confirm the eſtate of the 
Tenant to hold by leſke fervices &c. yet in right he holds of the wife,and 
by concluſion of the Husband, 10 Ed 3.fol.22. Avowry 238. 

If the Tenant acknowledgeth to hofd of the Lord by Knights ſervice, 
by Indenture, it altereth not the Seigniory, but by eſtoppel, 46 /ib.eA. 
P.13.39-1b. Aſ.P.3; | | 

Burt by acknowledging to hold of another by Indenture, the heir ſhall 
alſo be eſtopped, if the :Eftoppell diſcend upon him,' 35 H. 6. fol 40:41. 
but inthe firſt caſe; theHeir within age ſhall not be bound, if the Lord 
Lath not been ſeiſed according to the Indenture, 39 Aſ.p.3. 


þ 
1 


| Avonry. 191 


If the Tenant for life acknowledge the Reverlion to a ſtranger, by aid, 
prayer, recſceipt-or in in waſt, or in ad terminum qui preteriit, or by 
Fine, he is alſo his Tenant by eſtoppell, 37 H.6.fol. 5.5 lib. Aſ-p.3. 45 
Ed.3. fel.6. | | | 

—— faith, if my Tenant pay the ſervices to to a ſtranger, yet he 
nay afterwards deny him, if he avow by the ſeifin onely, and may plead 
hors de ſon fee, and Keble faith, that if Tenants pay their ſervices to a diſ- 
ſeifor of the Mannor, they may afterwards deny them, otherwiſe1t is 
of an erroneous recovery, 6 H.7.fol.14. but 35 H.6.fol. 12. all agreed, . 
vide 20 Ed.4q.fol.17. agreed of the payment. — 

Qnere if there be a difference between payment to a diſſeiſor of a . 
Mannor, and to a Pernor 'of a Seigniory in groſſe, for if the Tenants - 
pay their ſervices to him who hath a void grant, he ſhall diſtrain them as - 


gain, , Quere 6 H,7.fol.14.7 Ed.3.fol.S. Cr a 


th 
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XX X VIII. Where the Tenure may be altered between the 
Lord aud Tenant by their aſſent or att. 


þ is holden, That the Tenant by Charter may ayoid ſeifin had by en- 
croachment by his Charter in Avowry, but if the Charter be to hold. 
in Frank-marriage, or in Frankalmoigne, and doth not expreſle the ſer- 
vice, he may avoid it ſo, 10 Ed. 3. fol. eAvowry 157. | Y 
A Prior which holds of an Abbot granteth by the aſſent of his Co- - 
vent to hold of the Abbot by certain ſervices, and to pay 1o0s. for re- 
lief after every avoydance, and the Abbot ſeiſed of relief, avowed now - 
for it, and well by the Deed as for ſervice, yet without ſuch deed a man 
ſhall not have relief-of a religious houſe, 20 Ed: 3. Avowry 124. See © 
an Avowry for Herriot Cuſtome upon a man of Religion, AA. 2. Ed.2-.. 
Avowry 178. | 7 | 
If the Tenant grant that the Lord ſhall diſtrain in other Land for his 49 E 3.7. The 
ſervices,this ſhall nor alter the tenure, but ſhall be asa penalty, o H.6.fol. £94 12 anciens - 
9.20 hb. Aſ.P.1. agreeth, where he grants at another place &c. COP hi 
If my Tenant who holds by 10s. grants to hold by 5 s. yet I ſhall have. gf vis Truant co - 
10s. per Piget, but Bryan ſaith, that I ſhall have but 5 s, by the eſtappel, hold by intire. - 
20:Ed. 4.fol. 16:- | ſervices at tbe 
It is holden that a Tenure ſhall not be changed by grant of the Te- "ge _ 
nant in Socage to hold in Knights ſervice, if the Lord hath not-been: ſo bir ; rough 
ſeiſed, and rheſe caſes are by deed indented. 39 1i8.4 (. Ae P.3.. changed, & the + 
The Lord by Homage, fealty, and a pound of Pepper, may releafe or {9nds diſchar- - 
confirm to hold by the pound of Pepper onely, bat he cannot reſerve a- £4 of the an- 
nother ſervice, - nor increaſe the Tenure-as Lord and Tenant of two a- 0 dub | 
ces, the one hofds by 12 d. the other by 1.4. and the Lord confirms the Gi wh 
late in bethto.kold by -4 d.-it ſhall nor. ifſue. out of both; por out of 
| the... 


192 Avonry: 


the acre holden before by a penny, becauſe he may not increaſe;&c; ner 
. may change the Rene for a Roſe, 9 H:6.f0/:9. where he confirms in nine 
Lord, Meſn,& acres by the name of eight acres to hold a leſs Rent, the other-acre i, 


_ el omg not charged of the old Rent, but it goes to the whole, &c, 7 Ed, 4. fol: 


old m @7-! | | 

tart PID , Lied and Tenant by ſix marks, and to find a Chaplain to ſing Maſs, 
it is good, and the Lord releaſeth to the Tenant by Fine efie Maſs, reſerving the ſix 
thepen*!)'% marks and ewo marks forthe Maſs, and it was-held good, 26./5b..4ſ. ?. 
exſlinit, 4 E.3. : 
br. Tenu'es 60, 37* Aſſ-34-9 H.6. - | 
2i.C.Lir. 305. The Lord may releaſe to an Abbot his Tenant to bold in Fraxc{s/- 
what caſe the moigns, becauſe nothing is reſerved,q E4.3fol, And ilby, thought 
_—— there that he might reſerve a Roſe for rent, Litt/cton agreeth of Franch- 
| Men SY nor #fmuigne. = ” 

by the Lord Pa- One holds of the King as of a Mannor for repairing of Pales, and the- 
ramount. King releaſcth, reſerving a rent for the Pale, and holden to bea ney 
Lord and Te rent, not parcell of the Mannor, [and that the King is not bound by che 
= of 7 = Statute ©»ia emprores ; But at the laſt it was ſaid, that it ſhould be void, 
pron by 4:ed, becauſe the King had nothing in the Land, 10 H.7.fol.23. 
che eftate of the Vide49 Ed 3. where the Lord confirms tothe Meſn to hold by a «<6 
Tenant to bold Service, Confirmation to hold by a leſs Service of the ſame natures 
by a Reſc. TE. 990d, if the Tenant be in poſſeſſion at the time, but notif diſſcifed, 14 2. 


.25.Lit.12B.3c 

5 void, 47 01.38. 
7 Eliz,0y.230 © 
the Loyd in Kt. 


—— 
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ervice confirms © | F R | 5s | 
- Fey _ '; KXXIX, Tenants in ancient Eurroughs and Cities, and their 
hold by a | Priviledges, 


Vale is yoid, 


1pon the eftate ere that thoſe of B, have been-uſed to be ſued by Writ of 
before erefted, Þ right Patent of Land, &c. and to proſecute in the nature of what Writ 
and the old Te- they will, is good, for an ancient Burrough, as Exeter, ſo that they may 
reg 1-74im, deviſe Land. Or that the youngeſt Son inherits : So the nſages and 
E12, "WILT x cuſtoms of ancient Demeſn, . and yet the King cannot. grane ſuch Fran- 
21K.4.6:,c. Chiſes at this day,z7 H.6.fol.27.1 2 Ed-q.fol.18.40.155.eAfſ. ÞP,z35. where 
Lit.yhs.& 10. jt is ſaid, that all ancient Burroughs and Cities are of record in the Exchc- 
E.3. Avowry quer. | 
0 bo Ancient Burroughs where Land is deviſable, and holds plea Ex gra 
querela, they are not taxable to fitteens,40./ib, Af. P41. 
The Kings Writ runs not in Loxdox, Wales, or the Cinque Ports, but 
this is by Parliament : But: they may not preſcribe that the Kings Writ 
runneth not here without other matter, 2-E4.4.fol.1.& 19. And in Lax 
Fer and (hefter, the Kings Writ runs not, Ed.4.fol.23. - 
_ In an Aﬀiſe of Freſh force in #inch. and falſe Judgment brought 


_ there, becauſe they uſed cime ou: of mind to have;Suitors there , and to 


| be ſued beforethe Bayliffs, and the King granted that they ſhould gy be 
| ned 


Aoovry. 


ſued out of their liberty, bat chat they ſhould hold plea as they were 
wont, this ſhall not alter their Cuſtoms, 31 E4.3.fal/e ?udgment 8. ſo 
chat ſuch may preſcribe to hold ples, not to have Conuſans, 9 H.7.fel.i 1. 
2 E4d.q.fol.19.& fol.23. | 

The Eſcheat of all Cities beloggeth to the King, Fx mers jure of 

 whomſoever they be held,z £4.2. E/chaat 12. 

A Citizen is he who is born within the City and inhericable by diſcene 
within the City, or he that is reſiant and taxable to ſcot and lor, 38. 1b. 
eAſſ.p.18-preſcription 34. 1t followeth not that he is a Citizen who hath 


Land within the City,vide 45 Ea:3.f0/.26. 


—_— — 
— 
—_———— 
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XL. Where notice ſhall be given, and is materiall in another 4- 
GFion then Avowry. | on 


F a Condition of an Obligation be made to wait upon 7. S. every time 
Li he ſhall come to D. he ſhall take notice ofit; and if he be to ac- 
count before Auditors aſſigned by the Plaintiff, he needs not to take no- 
tice , and where it is to enfeoff the Plaintiff he ſhall hold, ee, g Eadg fol. 
12. Arbitrement 1 , | 

A mag recovers in Warranty of Charters Pro /oco & tempore , yet be 
ſhall give notice if he be ſued afrerwards,8 E4.4. fol. 11. And ifthe Ordi- 
nary refuſe my Clark for Non- hability or Crime, and preſent within fix 
months without notice, 1 ſhall have a 2»are Impedit. So after ſix months 
$ Ed 4.f0l.2-38 Ed.z fol.2.S9 of Reſignation, 1 H.7.fol.g; - 

My Tenant may pay his rent arrear without notice, where I recovered 
damapes,ſo it be arrcar for one or more years, 39 H.6. Bar 79. So he may 
render it to the Executors without notice given who are Executors, 
21 H6.fel,27.Garni/hment 10. | 7 

If the King grant unto a Town, that if Toll be taken of them, that 
they may take their Goods again in Withernam, they ſhall give notice 


therof, &-c,R.2.Grants 108. | 
It was ordained by Parliament that certain Lands ſhould be ſeiſed into 


- + the hands of the King, and reftored to the parties: And in a Sci.fac.for not 
reſtoring againſt the Patentees, they were excuſed becauſe they had not 
notice, but immediatly upon notice they ought to pur them our of their 
hands,43./ib. Af p-29. Traverſe 26. But the contrary was held in a Pre- 
munire, and that every man ought to take notice at his perill ofthe dan- 
ger of the Statute, P. 39 Ed.3. Attorney 36.But the Kings Juſtices in Judg- 
ment need not takenotice of a particular aQ, &c. but che parties mult 
plead it,r3 £4. 4 fol.8, | 

If it be found in Jare patrovatus that the one party hath Right, he ſhall 
take notice therof at his perill, and ſhall make requeſt within ſix months, 


otherwiſe the Ocliinary may preſeat by Lipſe, 34 H.s. fol: 13, 
| | C c Leſſee 


> Me 1 £5 


Apowry. 


Leſſce for life makes a Leaſe for years and Geth, the Termor ought to 
remove his Goods immediatly, and rake notice, &c, and the reaſonadle 
ſpace which he ſhall have ſhall be adindged by che Juftices, having regard 
to the diſtance of the place where he died from the Land leaſed , buthe- 
mukt take notice at his perill in convenient time,22 Ed.q.fol 27. 


Ne 
—_— —_ 


XLI. How a Rent-charge , or other Services, or other thing may 
be made parcell, regerdant or appendant to a Mannor, or 
Lordſhip, or Land, or other thing. 


. 7 Pon Partition, a Mannor is allotted to one Parcenor,and Rent out of 
V- certain land for Owelty, &c. this Rent is regardant to the Mannor, 
and paſſeth by grant of the Mannor. Burt if Land parcell of a Mannor be 
aliened reſerving Rent, this Rent is parcell of the Mannor, 22 /:b.eAfſ.p. 
53, Aſſiſe 224. And if upon the partition the one Parcener doth Cove- 
nant with the other to diſcharge, c. offſait ofthe Land, this Covenant 
is regardant,#c. and the Feoffee of the other ſhall have it,q2 Ed: 3 fol. 3. 
Covenant 17.V ide Covenant Diviſ.4.2 Hig. & Diviſ. 5.throughout. | 

A Lord who hath a C happell within his Mannor makes a Church of it 
by preſentment, this Church is regardant and appendgnt to the'Mannor, 


' 21 Edi4-fol.1. 2uare Impedit. 


H: feifed of x Mannor with the Advowſon appendent, S: levies'a Fine 
of the Advowſon to H; upon which ir is agreed that S: ſhall preſent 
one turn, aud H: another, this is appendant for H; and in Groſſe for S. 
but if H; had levied the Fine, &c. it ſhould have been in groſſe for both, 
43 Ed. 3 fel.z5. Yuare Impedit 174. But ſeeif two Parceners have an Ad- 
vowſon appendant to a Mannor, the Mannor is all6tted to the one, and 
other Land to the other, without ſpeaking of the Advowſon, this is in 
Sroſle for both: So if they a8gree to preſent by turn. But if 'the wh ole 
Mannor and Advowſondo deſcend to the one, after it ſhall be appendsnt 
again,2 H:7.fol.4q.tz Ed:3 Qnare Impedits8 But 43 Ed:3:;fol.35.contra, 
and that it remains appeadant by turn to him that hath the Mannor, &c. 
and it is agreed, where there is no partirion of the Advowſon, that it* 
ſhall remain appendant,17 Ed.3.fol.38 Dnare Impedit 69.1 gEd 3. Dne- 
re Impedit 59.13 £4:2. Quare Imp. 170. 

It is ſaid, if a Mannor with the Advowſon appendant deſcend to three 
Parceners, who make partition 'and preſent by turn, the Advowſon re- 
mains appendant for'all, but if there be three Mannors, wherof one hat! 
an Advowſon appendant which deſcend, and every one bath a Mannor, 
and preſent by turn, by agreement, this is in groſſe for themall; And if 
the elder Siſter hath the fecond preſentment, and the younger the firſt, 
it 1s againſt common right by Pole, but the Book is otherwiſe, 13 E4. 3. 
o2wuar: Impeait 58. is | 
| Three 


eA vow). 

Three Joynt-tenants ofa Mangor with a Hundred appendant, two re- 
leaſe to the third all their righc-in che Hundred, yer this is appendaat for 
the third-part, and in-groſlc for the reſidue, and paſſcth not,s c. 3 3. H: 
. 6. al: . 7 | 

—_ bath uſed co preſent at every ſecond avoidance, as appendant 
to his Mannor, may declare that the Mayety is appendant, not the whole 
Advowſon to every ſecond avoidance. And if rwoJoynt-tenants of a 
Mannor to which, &c. and the one alien bis pere of the Advowſon, this 
isin groſſe and appendant to the other -Moyety,35 H.6.fel: 33. 

The Mannor of D. bolden of the Mannor of S. Eſcheats, now the 
Mannor of D. is parcell of the Mannor of $8. and the Advowſon appen- 
dant to it ſhall paſs by grant of che Mannor of S (um pertizentiis : Bur 
if both Mannors come to the King by forfeiture tor Treaſon, the one is 
-not-parcell of the other, becauſe this is by Prerogative, and not by or- 
dinary Efcheat;6 Ed:3.fol.32.32 H:6 fol.g. 

Advowſan of an Abbot or Prior appendant to a Mannor , as of the 
Church,18 Ed:3.fol.1 5. 2 ware Impeait 15 1.and the Vicaridge appurte- 
nant to the Mannor to which the Advowſon is appendant, 7 E4.3. fol. 
2uare Impedit 21,vide 22 H.G.fol.25. 2 ware Impedit 82, 

A man ſhall make plaint of a Corody appendant to a Bayliwick , with- 
cut. demanding ic alſo,18 E4.2. 4f.377. So of any other Adſliſe. - 

Common of Turbary cannot be appendant to Land, for the grant of 
ſuch.Common. 2aaxtum pertinvet ad d4u45 bovatas terre is not appertai- 
nant bur in groſſe,7 £4:3.f0.43: Af.134:'quere for Heyle ruled it nor, but 
ancient Hide and Gain granted ( wm communia 51 100. acris more & brus 
ere, this is Common appendant, M.1s E4.3.4ſ.111. 

Aſliſe of Eſtovers appertainant to two houſes, to burn, repair, incloſe, 
a to incloſe two acres of Land,&+c, and to do other things,7 Ed:3. Af. 
138. 

" Leet may be appendant to a Minnor, Houſe, or Land, not to a 
Chappell, or to a Church, to Ed:3.fol.5, Leer 8. 

Wreck of Sea may not be ſaid tobe parcell of a Hundred, but Preſcrip- 
tion that he and all the Lords of that Hundred, &c, have had Wreck, 
Waife, Stray, &c.within the Precin& is good;11 H.4.fol: 15+ Preſcription 
25 44 E.z.fel.19.Cuftom 14, But agreethar it is parcell of a Mannor, 11 
H.4q.fel.1s. | : 

Meadow may be appertenant to Land, and by grant of the Land Cm 
pertinent .paſleth,z Ed.3.fol.3.Bar 298. Common of Fiſhing may well be 
appendant to a Mannor, or « houſe, and three acres of Land, 4 E4. 4-fol. 
29.Common 8. 

Common of Paſture may be well appendant to Land, but it may not be 
appendant £0 a houſe, 15 Ed 2-preſcription 51. | | 

Frankfold may be appendant to Land, and made in grofſe, 1 £4.3-fol. 
[ .vide that it may not be made in grofle bur by cuſtom, 11 H. 7. fel. 25. 


5 H.7-fel.g. 
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Avowry. 
If the Hus band alien an acre parcell ofa Mannor, with the Advowſon 
and the alience preſents , the wife ſhall nor preſent untill the acre bere- 
covered, but if Tenant in Taile or Fee alien., &s. now the Advowſon is 
appendant to the acre, and theiſſue ſhall not preſent cill it be recove- 
red, although the alience bath not preſented, 43 Ed: 3: fol:25: 17 Ea:3: 
fol:3; 6 Ed: 3:fol.56: Warranty 61: 13 H: 4: Grant 88 vide 22 Ed:3:fol.6. 
That the Preſentation of the alience grants not the poſſeſſion again the 
wife, and the reverſion of the third part of the Mannor , and of the Ad- 
yvowſon aſſigned to the Mother of the wife, for Dower ſhall not paſs by 
the Feoffment of the Husband after , Feoffrents 116: and if the alience 
aſter preſentation alieneth the Advowſon reſerving the acre, the Wife 
may preſent without recovery of the acre, per cus in vita, 17 Ea: 3: {: 
Darrein preſentment 9:43 Ea:3 fol: 25: | 

A man ſeited ofa Mannor with the Adyowſoen, aliens it, Cm pertinent, 
except forty acres of Land, the ,Advowſon paſſeth as appendant, by the 
fame reaſon it ſeemeth,if he alien forty acres of land Cum pertinent.cxcept 
the Mannor, the Advowſon paſſeth not, 14 Ed: 3 eftopple 166: 5 Ed: 3 
fol: 66 Livery 7: 

Note that one Advowſon may be appendent to another, 24 Ed 3 fu. 

30 Quare impeait I3: ” , 

Finch ſaith, That if a man grant an Advowſon in groffe with an acre 
2s appendant, and he preſents at the next avoidance, that hee may make 
his Title as appendant or in groſle at his eleRion , &c: 43 Ed: 3 fol: 14: 
Daare impedit 135: 


—_———_——  — — — — — Oo — — 


— 


XLII. How athing appendant may be made diſ-appendent, and 
by what A@. | 


Man diſſeiſed of a Mannor, to which &-c. acknowledgeth a Fine «7 
Releaſe of the Mannor , and of the Advowſon to the Niſſeiſor, who 
render the Mannor Cm pertin. to the Diſſciſee, and it was hokden that 
the Advowſon paſſed not by the render, becauſe it is not mentioned, and 
now it is not appendent, and that it paſſed not by the releaſe without be- 
ing mentioned, for the ſame cauſe, 12 Ed: 1: 1tin, Grant 78. 18 lib: Aſ- 


fe p 2» 


A man ſciſed ofa Mannor , to which, &c. gives the Mannor in Taile, 


the Advowſon remaines parcell of the Reverſion ; but if afterwards he 
grant the Reverfion to the Donee in taile, the Advowſon is now in groſs 
The ſame Law is, if he givethe Advowſon firft in taile, and after gives 
the Mannor in taile to the ſame perſon, 44 Ed:3 fol: 16: Qnare impedit 
1-37: But ſee contrary to this caſe, 38 H 6 fol; 43: Grant, and note the 
reaſon in Littleton in jointenancy, that by Leaſe of the one joyntenant 
toa ftranger for life, the Reverſion is fevered., 


The 


Avowry. 


The King grants the Wardſhip of the Mannor of D. to B. without 
ſaying Cum pertin. if the Grantee preſent as Guardian of this Mannor to 
the Advowlon appendant to the Mannor of S. he is eſtop5ed to ſay, but 
that it is belonging to the Mannor of D. and then it paſſeth not, becauſe 
it is not named, 24 Ed.3.fol.30. Duare Imp 12.0, 

Diſſeiſee of a Mannor preſents to an Advowſon, where he could not 
enter into the Mannor, and good; So after his entry into the Mannor, 
alchough that the Diſſciſor hath preſented before per Fir fol'36.33 H.G. 
fol.37. But the Diſſciſee of a Mannor may not occupy Common appen- 
dant, becauſe it cannar be ſevered, ng H.6.fol.z;. 


— CC CO —__ 
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XLIIH. YVhere Tenant by ſufferance may be, and who ſhall be 
ſaid tobe lenant by ſufferance, 


Or: made a Feoffment of all his Lands in D. except one Chamber, and 
afterwards makes bim an Eftate alſo in the Chamber, and died in 
the Hall, and his Heir brought an Afiſe, and was barred, becauſe the 


Father claimed nothing in the Hall but at the ſufferance of the Feoffee, 


ſo no diſcent, otherwiſe it ſhould have been if he had entred withour his 
aſſent or claim,&c.11 Ed.3.Aſfi/e 86. 

' But the entry of the Father by the conſent of his Son Infant, and his 
Feoffee, is a Diſſeiſia be cauſe the Infant cannot conſent, 11 Ed.3. Aſſiſe 
87.13 Ed.3.A//e 92. 

The Husbandleaſeth the Land of his Wife for ſixteen years ro S. who 
dieth; P. his Heir enters, claims the Term, and takes to Wife K. and 
dies within the term, the firſt Wife (her Husband being now dead) would 
enter, XK. would not ſaffer her, wherby ſhe recovers againſt X. as the 
firſt Diſſeiſor, for by denying of her entry, the Diſſeiſin began, and the 
entry of the Heir before was no Diſleiſin , becauſe he claimed nothing 
but che Term : So Tenant by ſufferance, and his dying ſeiſed is no dif- 
cent,11 Ed.3. A/i/e $8. But if no Leaſe had been made, and the Heir, or 
any other had entred claim a Leaſe, or Wardſhip, I may have an Aſſiſe 
apainſt him at my pleaſure, or may admic him Leſſee or Guardian, 28 
lib Aſſiſe p:T1: Aſi/e 264.and if he demiſe to T, I ſhall have an Aſiſe or 
account againſt T. ſo a diſſeiſin at my eleRion. 

A Diſſeiſor enfeoffeth his ſon, and rakes the profirs in the Aſſiſe , the 
Infant ſhall be named, for he ſhall be intended to take the profics accor- 

ding to the Feoffmentr, if he diſclaime in theLand, ifit be not proved 

_ that he took them to his own uſe, 13 Ed, 3: Aſſiſe 92,8 Ea. 3. fol: 64. 


' 16 lib: aſs. p 9. Asſi/e 207. The entry ofthe Father is a Diſſeiſin if he claim 
On: | 


If Tenant by ſufferance alien in fee, both are Diſleiſors, 17a quod viven- 
ze altero, &c. fo ofa Termor or Guardian, 8 E.3.f0/. 64 4/.149.28 lib. 
Aſ:p.11; 10 E:4 ifed. | Leſſor 
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vice,T emp.E4.1. 


Leſſor enters by conſent of the Leſſee, who removes his Goods, thi; 
is a ſurrender, bur if he enter without his aſſent, this is a Difſeilin, 8 Z4, 
3.fol.74.Aſſ. 1 46. | LS - 

If a Termor hold over his Eſtate. Hzſey ſaith, that he is Tenant of the 
Fee, becauſe he is in by wrong, but he is no Diſſeiſor becauſe he entred by 
Title, and therfore diſcent ſhall not take away the entry, 22 Ba. 4. fol 
38. and therfore there he ſhall not traverſe the dying feiſed in fee, 214: 
11 Ed,3 Aſſ.88. | | 

If Tenant y&r amtre vie holds in after the death of Ceſtus qne vie, he i; 
Tenant inthe fee, and the Writ againſt the Leſſee ſhall not abate by the 
dearh of Ceſt«i que vie, ſo he is not Tenant by ſufferance, but not a Diſ- 
ſeiſor. Sorat/on, thought of another Termor that heis Tenant in Fee, 
18 E.4.fol.25.22 Ed.4.fel.38.9 Ed.q.fol.s. 

Leſſor at Will dieth, the Leſſee paies the Rent to the Heir, this is vo;& 
and he is not but Tenant in ſufferance, 21 H.7:fe/.38. A 


7 - 


g— 
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XLIV. Who is Lord of a Town, and in nz hat Place he ſhall mike 
| his Pound. | 


E is not Lordofa Town, who hath the Town in poſſeſſion; but is 
Tenant, and he is Lord of whom the Town is holden, and if there be - 
divers Meſnes, every one is Lord ofthe Town,22 H.6 Preſcription 10. 
If one diſtrain forReat or Services of his Tenant in Fee for life, or for 
years, he ſhall not make a Pound in the ſame Land, but he ſhall where he 
diſtrains his Tenant at will,andit determines his Eftate , Bat for Damage 
feaſant a man may make his pound in the ſame Land, 14H. 7. Avowry 
263. So note, Avowry good upon a Tenant at will, or a Copyholder 
for Rent,H.6.R.2. Avowry 86, | 


XLV. Avowry for Franksfold. 


—_— 


Reſcription to take Sheep by night , which feed by day for foldape, 
is good , 5 H.7.fol.9.Preſcription 21 for manuring the Land. 


XLVI, What ſhall be ſaid to be Service, 


CC LG Er 


A Tenant was bound to find a houſe for the Lord for keeping of his 
Court from three weeks to three weeks, and it was held to be Ser- 


One 
PL 


Avowry. 


One held to find two ſhillings to the aid of the Sheriff yearly, and two 
ſhillings co the keeping of the Caſtle of Rocke, and it was held to be Ser- 
vice, although it ſhall be done to a ſtronger, and the Avowant ſaid not 
that he is charged cherwith, 16 E4.3. Avorry 93. 

One held by incloſinga Quick-ſet here with a Pale, 32 E4d.1.Avowry 


"245. 


_ — 


XLVII. Avowry for a Diſtreſſe taken in the high Street, or out of 


his Fee. 


Iſtreſſe taken in the high Street ſhall not abate the Avowry, but he 
is put to an Action upon the Statute 11 R.2. 


ts arts, 


XLVIII. Terare by theſe words, Rendring Rent for all Services, 
and doing to the chief Lords Scrvices due, or to hold of 
the chief Lords. 


A Feoffment rendring a penny for all ſecular Services and demands, Er 
'faciend. Dominis ſervicia debita, here he holdeth of the Feoffor as 
be held over, cc. But if the Feoffee be diftrained by the Lord Paramounre 
for any ſervice of the Feoffor, which lye which he ſhall have in payment, 
he ſhall not havea Writ of the Meſn, if they be ro be done by another in 
proper perſon, &c. So by theſe words, Faciend. &c. he is not bound to 
pay the Service to any but to the Lord next Paramount of his Feoffor, 
quere, and here it was agreed,if the next Lord releaſe to the Meſa to bold 
by leſs Services, *c. the Feoffee ſhall have the advantage and ſhall hold 
of him but as he held over,q49 £4.3.fo/.10. Account 44. The ſame Law is 
of a Gift in tail made now by ſach words, 2 E4d.3. fel.33. Avewry 170. 3 
Ea.3.fal.12, Avowry 90.vide H.12.H.3.Wards 152. hic C, viae 31, lib. 
Aſſ.P.30.25 Ed,3.fel.46.1 3 Ed. 3. arranty 92. | 

Feoffment before the Statute of parcell of a Mannoy.to hold of the 
chief Lord, and yeilding to the Feoffor Lord ofthe Mannor two ſhillings, 
now he holds of rhe Feoffor, and not of the Lord, 22./:b. Af P.53. 

Gife in tail, Tenend. de capital. Dominis, this is void, and he holds of 
the Donor, 2 Ed.4.fo/.6.4 H.6.fel.20.45 Ed: 3. fol.27. vide Herle ſaid, 
that the Lord ſhall have Ward by theſe words, and the Donor the Ef- 
cheat,6 Ed.z.fol.Efteppell 121, | 

It ſeems the King may chooſe whether he will have the Donor or the 
Donee to be his Tenant, but upon a Giirt in tail, this remainder in Fee - 
£0 hold of the Lord, this is good, .4 H.6 fol, 20.45 Ed.3.fol,27, 


Gifc © 


Avowry. 


Gift in Frankmarriage, /alvo forinſeco, and afterwards grants the ſer- 
vices, ſaving the Reveriion, the Grantee ſhall have the Ward, Nos ef 
lex,161ib. Af.P.66. | | | : 

One renders by Fine for life to hold by the eleventh part of a Knights 
fee, the remainder of parcell to a ſtranger to hold by the twentieth part.of 
a fee,the remainder of another parcell in tail to a ſtranger, to hold of the 
Donor & factend. to the Lords ſervices due for the Donor, and the firſt 
reſervations are gone, for ilby faith, that Tenant for life, and hein 
remainder may not hold by ſeverall ſervices, and ſpecrally by divers eſcua- 
ges, 19 Ed3.Fines Ft. 

Feoffment renend. quiete & libere facend.ſervic forin{ecum quantum per- 
tinet, now he holdeth of the Donor, bur if he had ſaid faciend.forinſecum 
cap. Dom. he had had held of the chief Lord &c.12.H.3.Wards 152. vi- 
ae ſupra A. a 

An Abbot was enfeoffed to hold by certain ſervices pro homagio, and al! 
demands, /alvo tamen (cutagio quands currit, yet the homage and Knights 
ſervice is taken away by the firſt clauſe, & it ihall not be revivedby the lat- 
ter, which is contrary and cannot ſtand, 19 Ed.2. Avowry 224. but at- 
terwards he ſhall do ſcutage, which is ſocage, for this agreeth to the pre- 
miſes, but if it had been ſaid, ſ/alvo forinſeco, this 15 Knights ſervice in 
the firſt caſe. | 

Tenant in Socage grants in Tail, rendring 12d. for all fervices, /a/v» 
forinſeco &c. and there it was held, that by this laſt clauſe he ſhall hold 
* in Knights ſervice, if the Land be ſo holden over mediately or immedi- 
ately, 26 /ib. Aſſ.P.66.Grants 75.8 Ed.3 fol. 67. Avowry 154.v3de 25 Ed, 
3.fol.10.5 Ed.3.fo/.10. | 

Note the difference before of Feoffment pro homagio &c. ſalve ſcutagio, 
there he ſhall pay no eſcuage, but that which is Go and where it is 
ſaid, ſalvoforin/eco, it 1s Knights ſervice, if the Land be fo holden ofany 
one, 19 Ed.2. 26 Aſiiſe, 8 Ed. 3.& 31 1ib. Aſ.P. 15.8& 30.13 Ed. 2. 4- 
vowry 89. 

Land given to hold by rent for all ſervices /a!vo forinſeco &c.et ſs predita 
terra releviari debeat pro aimidia marca tant. releviar. proWardis, marita- 
gits, et ſengulis exattionibus, inthis caſe no wardſhip nor relief is to be 
paid, 3116, Aſ.P.15. 

Feoffee to hold by 6d. for all ſervices, er ex 55s 6 d. ſolvi debet [cu- 
rag. this is but Socage Diviſ.29 A. So Feoffment to hold by 2d. andef- 
cuage is Socape, 3 lib. Aſ.P.30. ſupra D.19 Ed.2. 

Feoffment to hold by homage for all exactions, or by Homage Fealty 
and eſcuage for all fervices and demands, it ſhall not exclude any ſervice 
' incident to Knights ſervice, but from ſuit of Court, and the like, 14 H. 
4.fol.2 Avowry ( ©. &C. | : 1 

Land given in Tail for homage and ſervices to hold by two marks for 
all ſervices, .exactions, and demands, ſ/alvata Sefa curie. Halls, he holds 
by Fealty and homage, and the ſervices reſerved, but the relief is taken 

| away 


eAvowry. 
away by the word , demands. Thiry. alſo thought that Homage is ta- 
ken away by the word, demands, which comes after, bur it he had faid to 
hold by 2 2 for all demands, ſa/v) bomagio or forinſeco, he ſhould have 
had theſe ſervices, becauſe reſerved after the word, demands, 13 R.2. A- 
voWwry 89. but it ſeems that the word (for all demands) excludes onely 
the ſervices not compriſed in the deed, 14 H.4. but there (rexend.) refers 
to all ſervices in the deed, but notin 13 R.2.& 13 R 2.he ſhall have ward 
and marriage, 2mere for he ſhall not have relief, b5dem. 

A Prior givesLand to 39. pro homagio & ſervicio ſuo, reddend. ſucagſſo 
ribus ſuis, 2.5. proomnibus ſerviciis, exaltionibus & demanais, ita quod le 
Prior nec ſuccefſ. ne demander niſi homag. et 20s. &C. it was holden that 
the heir need not do homage by theſe premiſes, nor the afligne of w. 
when the deed goes further, {ta quod &Cc. nip homag.et 20s. it makes the 
homage perpetuall, ſo the premiſes alter by the concluſion, 8 £4. 3. fed. 
67.Avowry 154. . | 

Feoffee before the Statute rendring Rent, without ſaying to whom 
&c. he ſhall hold of the Feoffor, 8 Ea.3.fol.53.eAſſ.147. but if nothing 
be reſerved, nor no Tenure expreſſed, he holds of rhe Lord Paramount. 
So if he faid reddewde 2 5. the Feoffor ſhall have it as rent ſecke, 33 Ed.3. 
eAnnmuity 52, Laicon agreeth that reddexdo is not a word to make a te- 
nure, 21 £4.4.f0/.62. but this 1s not Law, for a Feoffment reddende 2 d. 
to the Feoffor, et fac, to the Lords &c. he holds of the Feoffor onely, 
49 Ed.z, fol.10. and Perkins f. 121. and holds of the Feoffor where no 
tenure is expreſſed, 3 /zb. Af.P.8.45 Ed.3 fol. 15.Ceſſ 15. 

Feoffment to hold of him by &c. during his lite-and doing capit. Do- 
minis ſervices due &c. after his death to hold of the chief Lord for ever, 
it is held that he ſhall hold of the Feoffor during his life, and afterwards of 
the Lord &c. and note it was after the Statute of 254 emptores terra- 
rum, 2 Ed2.eAvowry 185, | 

Feoffment to hold by ſervices due, is of the Feoffor, 44 Ed. 3. 


fol.q5. 


Pm —_—_ 


TOR —— - - -—_ Tw_— 


Dn ———_ 


XLIX. Where the King may make a Feofj ment to hold of 
of himſelf. | 


\Ne holds a Barony of the King, and alienes parcell before the Sta® 
tute to hold of him without licenſe, the King ſeiſerh, and renders a- 
gain to hold of himſelf &c. how this ſhall be held , vide 20 Ed.3. Afi/ſc 
132,124. | , 


L.#here 


Avonry. 


L. Where the Tenure of the King ſhall be in chief, where 
n0t, - 


And holden within the Cinque ports holden of an Honor being in the 

Kings hands, comes to the King who ſeiſerh it, and leaſeth ut to S. 
now in his hands, it is of the nature of the Cinque ports, becauſe eſchea- 
ted to the King but as parcell of the Honor, 49 E4.3 fol.24. Jarirdifticy 
55.” So not holden in chief of the King, and yet all the mean Seigniories 
areextin&, Vide grant le Roy, Divi/.24.47 Ed 3.fol.21. 

If Land holden of any Honor comes to the Kings hands who alienes it, 
it is held of him by Priority , although by poſteriority before, but be 
ſhall not havePrerogative of Lands holden of other Lords thereby,which 
proves that the Mannor is not held of him in chief, but as of the Honor 

&C 5 Ed.z.fol.4. Prepogative 20. | 
* It an Honor cometo the King by common eſcheat, whereof a Mar- 
nor is held in Knights ſervice, now this Mannor is held of the King in 
Knights ſervice as of his Honor, and not in chief, 5 Ed. 3. fel. 4.and 5. 
Prerogative 10. Quere if it come by forfeiture, 26 /ib.eAfſ. P, 57.vide D:- 


 v4/.next following. | : 
All Lands coming to the Kings'hands by forfeiture of Treaſon are held 


in Chief, 46 Ed.z Petition 18. & 19. 


—— 
— 


m——_—_—_—_—_—_— — oe —_—_ 


—_ 


L1. Where the King ſhall be ſeiſed in right of his Crown by fore 
feiture, and where otherwiſe. 


He King ſeiſed the officeof Chamberlain for forfeiture, now he had 

it in right of his Crown, for this office, and the office of the Mar- 

ſhall are de fare Corone, and by the ſeiſure he defeats mean intereſts, al- 

though the officer were Tenant in tail thereof, 11 Ed.4. fol 1.Grants 25. 

If a Mannor which hath a Franchiſe come to the King by purchaſe or 
forfeiture, whether the Franchiſe be extin&t, wide 43 /ib.eA([.P. 10. 

One holds a Mannor of an Honor, and dieth, his heir being within 
age, who makes agreement with the Lord of the Honor, and enters at his 
full age, afterwards is forfeited to the King for Treaſon, now it is 
holden, that the Mannor ſhall be-held of the Kigg in chief, by #ar/o-, 
* kutthe book is not'ſo, bur that he being within age ſball anſwer the King 

of the iſſues &c. but if the Mother were Tenant in Dower of a parcell 
and dieth, and he was alſo ſeiſed of other Land in fee after the forteiture, 
and they were ſeiſed untill the heir ſue his livery, 26 /ib. Aſ.P. 57. Livery 
33, andit ſeenis that the Mannor ſhall not be holden in chief, but if the 
Mannor and the Honor come to the King for Treaſon, he ſhall be ſeiſed 


15 


Avorry. 


in Fure coroue Of both, and the one not holden of the orher,6 Ed. 3. fol. 
32 Divi/,41 . And if the Honor onely come Tto the Kan for Treaſon,and 
"the Mannor is of the nature of the Cinque ports, it ſhall remain in the 


ſame,49 Ed 3.fd.24. which it ſhould not be, if it held in chief, for if 


Land holden in chief be in the Cinque Ports or in Wales, the Kings Writ 
runs not there of them, and are not pleadaþle there &c. as where a Ca- 
{tle or County there comes to the King for Treaſon, and he giveth it in 
tail it was pleaded here, 33 E4.3.3.fari-dittion 23, | 


Certain Lands found to be holden of the King, as of his Honor of gp. 


by Knights ſervice, and that he hath aliened upon condition, the other 
traverſeth, and the alienation found without Condition, but no O»ſftre le 
main till tried. If the Honor were an ancient demefne of the Crown, for 
chen he ought not to aliene without licence , but if the Honor come 
by common eſcheat, the Mannor is holden in Knights ſervice, and may 
be aliened without licence, 42 1/ib. Af. P. 6. Traverſe 24. | 
See well of this in Graxts le Roy Diviſ. 24. | 

Tenure to find a man in war whereſoever within the foure ſeas, is grand 
Serjeanty, and if he cannot find another, he ought to go in his own pere 
ſon, and relief here ſhall be to the value of the Land by the year, 11 H, 
4 fdl.7.Ber 184. Se more }Fards Divi/.40. | 


£1 — 
— A — © — 
—.——_—_—_ - 


LII. Where a #2gn may plead in abatement, and may alſo avow, 
and how conclude, Vide Replevin Divil, 2. | 


A Vowry was for fealty in another Town, and the plaintiff was com- 
pelled to maintain his Writ, although that he concluded in Barre, 
31 Ed.3. Avowry 110. Vide Div4/.21. 


> tes ———— — _— — 


LIII. Avowry for fi fleens. 


THe ColleQor appointed Dozener of the Town to diſtrain for fitteens, 
20 Ed.z. Avowry 130. and he avowed it without ſhewing his war- 


rant, P.12.E4.3.rans faits 65. 


— 


——— —— 


LIV. How 4n Avowry may be made of beaſts delivered by Wy- 
thernam, and how in the ſecond deliverance. 


Eplevin of kine, the Defendant avoweth the taking of a heifer,and 
Rea chat ihe plaintiff was _ ſuit in another Replevin, and _ 
Es Dd 2 ine 


20} 


Ayoyry. 


kine remain with him. in lieu of others by #/ytbernem, aud compelled 
co anſwer to the ſuppoſed taking, for the Avowry is underſtood of the 
firſt taking, 2 465 re 72. | 

In a Replevin of three heifers, the Bailiffe acknowledgeth the taking 
of three oxen, and the plaintiff was non ſutt in a Replevin, and for the 
three oxen claimed, the heifers were delivered unto him 8c. It was hol- 
den that the plaintiff ſhould declare upon the three oxen firſt taken, 33 
Ed.3.Avowry 256, vide Replevin Divi/.10. and it was ſo held per cnriam, 
13 £a.3 Replevin 37. 


eas po ———— 


LV. How one County may be made parcellof another. 


Y Commiſſion de perambulac. far. at the ſuit of the King,Land in one 

County, allotted to Land in another County, yet it is the ſame Town 
which it was before, and 1467 faith, that it belongeth to the King to 
\ limit certain Counties, and if this bind not all the Counties they will ne- 
ver be certainly known, yet an Abbot brought a Writ, and he was not 
eſtopped to ſay that the Land was inanother County by ſuch allotment 
of Record, 2xere, but perambulation made by conſent of the parties, 
ſhall bind them and their heirs, &c, 2f.29.84.3 fol. Eſtoppel 278. 
| Tenureto pay 12d. ora pair of Spurres, it isa good plea that he hath 


paid the ſpurres, if he diſtrain for the 12 d. T.43 Ed.3. Barre 194. 
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"BARK. 
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'T. Where receit of Homage or F ealty ſhall be a Barr of Land , and 
where n0t., | | 


T was ſayd , If the Diſſeiſce taketh Homage of the Diſſciſor, bur 
for his life , be ſhall be barred of Aſſiſe : But A. his Heir ſhall 
have a good Writ of Entry upon the ſame Diſſeiſin , made to his 
Anceftor, Fitzh: 2mod nota, 17 lib. Aſſiſe P. 3. and Hil. 17. E. 
3 fol. 6. et vide agreeing thereto, where in a Writ of Entry in /e 
poſt, upon Diſſeiſin made to the Grand-father, he alledged accep- 
tance of Homage by the Grand-father and Father of the Demandant, 
and tendred it to himſelf, &- wor allocatur , whereupon he alledged a 
Deed of the Father of confirmation, and at iſſue upon the Nonage, &<c. 
Temp : Ed. 1. Aſſiſe 423. vide that theelder fon ſhall not have the Land 
given by the Father to the middle ſon in fee, to hold of him by Homage, 
if he dye without iſſue after that be hath done Homage to the elder, but 
the youngeſt Son ſhall haveir, but the iſſue of the eldeſt Son which was 
born ar the time of the Homage accepted, ſhall not be eftopped thereby , 
but if he were not then born, he ſhall neyer have the Land, by the Juftice 
Temp. Ed.1. Avowry 235- : | 
Awoman joynt grantee with her husband of a Signiory being now ſole, ,, 
takes Homage of the Feoffment of her Husband, of the Tenancy whereof ,. 


er 63. | | 
He which hath taken Homage, ſhall never ayow for releif, P. 15. E. 


3. Releif 5» 


E. 3. Abb 
If a Bring 
ſhe hath Titte of Dower, whereupon ſhee traverſed it, P, 11. & d, 3, Dow- makes a leaſe 


for life, and di- 
e&th, andhis 
Succeſsors ac- 


cept fealty of 


The Tenant voucheth a Prior, and binds him by this, that his Predeceſ- rhe iFc, be 
ſors have received his Homage for the ſame Land, and that he hath ten- /24!/ no: avyd 


dred it to his Prior , and he was ouſted of the Voucher; 47 H. 3. 


the Lea/e du» 


Fools we rang his life by 

i loa ; Rs 7 5 
And where one ſhall vouch the Heir for ſach cauſe, he may diſclaime 3.11 6. ;. 44- 
inthe Homage, and the voucher over, 47 H. 3: Voucher 271. + by 9.be are con 


An Abbot brought a Writ of catry upon Diſſciſin to his Predeceſſor , 74. 


and. 


CY 


Barr. 
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y, for Hill ſaydthatiit is 


and was not C 
not Juris were ms, H. 12. E « ? 
If the eldeſt So be attainted in the life time of his Father, and hath a 
Charter, and afcer the Cather dyeth, ſo that the Lord is to bave the land 
he eldeſt Son, as Fealty and 


MP by eſcheat, yef if he aceeptt , 
Rent, be i concluded, and the ſame (hall retain the Land, Tr. 13: E4.1 


Dis/[cent 17+ ep | 
ſn a Writ of Right after the grand A fliſe choſen, the Demandant con- 
feſſerh rhat he hath received Homage of the Tenant for the ſame Land, 
| 4 awarded, that che Tenant and 


-þ whe$09p0n ihe Aﬀſiſe was diſcharged, an 
4 E. 3-22-B) his Heirs ſhould bold the Land acquitted , not the Demandant and his 


Acceptance f yaeirs, 5 H. 3. Item Droit 60+ - Es 
If the Lord bath accepted Homage of the Feoffee of bis Tenant, he 
that the Feoffment was made 


ns of the fe ſhall never after be received tO an Aver ment | 
offee , tt L0'4 by Colluſion tO re-enfeoff che Heir at bis full age , for by the acceptance 
Ree - leif he hath affirmed him his: Tenant, &c: 77-32: £4, 3, Wards 33: 
cbogedof ne ef pyiſor ſaieb , rat cb Lord ſhall not loſe t Wardſhip of the Heir of 
13E.3 euard.nhe Eeoffce of bis Farber, of whom he hath received Homage in the life of 
15 4. 32 £-3-3 his Father,for this is Colluſion apparant, al:bough ebar the Feoffmeat de 
F.N.14> made Bova fide by him, P. 33 H.6. fol:14.Colluſion 36. 

ich, That Seifin of ſervices » doth not take away the Lords E\- 


Tenant, & 6. M.11. Edit Ej- 


= 


Tenant nfooffs cheat 13+ _ 
eldeſt Son, Feoffee of his Father for his Tenant 


| V3 : 
bis ſong? dee 1fthe Lord accept the 
Fealty, &c- inthe life of bis Father, be ſhall bc 
frer the death of bis Father, although he 


t within 888, Now fic dy acceptance after the death ofhis Father, for 


the bands of the this the Grand Charter willeth, (ap. P31. E d.1. Wards 1 $5 
Feoſ: eegbe ſoul The Tenant holdeth by Fealty, and 20 5, Rent, and enfeofferh 8 firan- 
0 —— . gerto hold of the Lord by Fealty and 4 d. the tender of the 4 4- is void , 
9%. ? 6rd by as- DYE ** che Lord accept t, be ſhall be:concluded of all that was due before, 
ceptance of the P.7.H:4:fol: ta: Avowry 51 | 
Feeffze for tbe Butin s Writ of entry Sine «{ſenſ# capituli, acceptance of Fealty is 00 
3 — _ Bar , becauſe they May have Homage which anorber cannot have., and 
ke ucfit of che tar. therefore Fealty received, ſhall conclude bim , &'c- And Juſtice Therto 
: of Marl. £.6.& ſayd, That acceptance of Fealty and Service hanging 
| ſobe barbpro-.. of ARion, &c. Tewp-E4: I: Zurts warum 1 
ved the _ Diſſeiſee ſhall be bound to avow upont 
ow &> ſhatl loſ* accepted Homage Or Fealty, but Acceptance of Rent ſhall not Bgr him t0 


the ward{n1f 0 | > > | | 
hots vhs avow upon the Diſſciſor afterwards , per Paſton, 21 1.6, fol. 24- 


th e ſervices by be ye 


11, YVhere 


the Aion is a bil 


J. 
he Diſſeiſor, of whom he hath 
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lf. IT here rcceit of Rent ({all bar a man of Dower , and where 
mot. | 


Usband and Wife give the Land of the Wife in taile to a ſtranger, 26 ?. 2. Hus- 

rendring rent, and ſhee accepts the Rent after thedeath of her Hus- + mapa " 
band, and thereby ſhall be concluded to defeat this gift afterwards , per pe of wiſe 
Aſcue and Newton: P aſton coxtra, and ſayd, that it had been oftentimes he 2 Feoff- 
adjudged in the Books, that ſhe ſhall not be barred, &c.H 21:H:6: f:24: ment in fee, 
Cuiin vita, 1:Newton ſaid there, that if che Husband alone did leaſe the *be Feoffee br 
Land ofthe Wife, that ſhe could not have the Rent reſerved , and ther- += 16-ongh oo 
fore ſhe ſhould not be barred by the acceptance, &c. Paymentof Rent j, ,n4 lis 
oranted by Tenant in taile, or of chat which was reſerved co the diſcon- hei:s will pay to 
tinuance upon the Eſtate by bim taken back again, ſhall not bind the Iſ- the Feoffce end 
ſue ; but that he may well retain it after himſelf bad paydit, becauſe tte = wife, _ 
Eftate or Grant determined by Remitter of the iſſue, ' &c. 21 H. G6, fol: — ggrpet 
| 24. Cir 1H V4, | band dies,and 
| | | and the wife 
accepts it not, it did not barr ber in Cui in vita, for ſhe accepied- it as an aunuity , See eas 
we 105 aa ſhall bar the wiſe,where not, 6 8.7. 3.11 H.7.13,15 £,4.17, 21 H,6.25 21.7, 
38, I5 &.4.78, | | 


But ſee Hoyle contra, Where thre Husband alone doth diſcontinue the 75. 18. Dyer 
Land of his Wife cendring Rent, and ſhe accepctt, that ſhe ſhall be bar- 9'- £4 parer. 
red of the Land, and ſaid, If my Father difſeiſe the Father of my Mother, 7** =—_ | 
and ſhe and ber Father dye, and my Father aliencth, rendrinp rent, and came which « 
dyeth, and 1 accept the reat, this is a barr of the Land, to which the Ser- 5 n» 1 arr of 
jeants agreed , M4:39:H: 6: fol.27. Cui invitad. | dower, 

| 1f Husband 
an rife before the Statute of 33- H, 8, make 4 Leaſe by word , rend;ing Reins the Husbind : 
aies, the me accepts the rent, vide 1 Mar Dyer 9 1, if ber acceptance do affirm ber Leaſe, it ſeems here 
1 doth noz, but-vi.C.q,prit'Vernons caſe, 21 H 6.24, 4 M. Dyer 147 33 Elih, in Moſicy and Gilberts 
caſe, and aſterwards, 36 Elih, adhndetd, the Leaſe was g ood by word, and phe acceptance of the Wife did 
maxe the Leaſe good. | 


| Acceptance ofrent by the iſſue in taile of che Leſſee of his Father, ſhal 
barr him of the Land, H. 21.H,6 fol 15. A. | 
| The Lord accepts Fealty and renc of himwhq was outlawed of Felony 
inthe life time of his Fa: her, &c. and is thereby barred ofthe Land which 
he ought ro have by eſchear, 7y.31.Ed1.Di/cent,17. | 
In Aﬀſiſe, the Tenant ſaid, that the Plaintiff accepted rent of him for 

the ſame Land, dependingit, and che opinion was, that this is no: but to 
the Aſſe, and in truth he had let the Land rendring the rent, with re- 
entry for non payment; and fo for ſome waſt done, wherefore he con- 
ieſſed the acceptance of the rent, and ſaid, he didre-enter of the Waſte, 

9 | done 


V4. C.4.part, 
Vernons caſe, 
it was holden 
imuthis caſe uo 
Bar. 
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5 


Barr. 


done ec. and good. So it ſeems that he could not maintain the Aſſiſe 
upon he entry for non payment, if he himſelf accept the rent pending ir, 
&c 45 lib. Aſſiſe p:5:eftepple 142. | 
A Commander as Officer of a Prior, leaſed Land, and takes a Fine for 
it, and the Prior accepted the rent reſerved, and afterwards brought an 
Aſliſe againſt the Leſſee ,, and recovered, for it was fayd by the Court, 
that-a Bayliff nor Steward, &-c. cannot by any uſage leaſe the Freehold 
ec, but well by Court Roll, &c. 24. 19. Edw, 3. Feeffments & Faits 
68, | 


ets 
———— — nd | n_——  ————— —— — I e”_ pa, 


III. YVVhere receipt of parcell of the Rent ſhall barr him of the rc- 
ſtdue. | | 


F he who hath cauſe to have all the land by (a: i» v:ta, aſſigneth par- 

cell to the wife of the Feoffee of her husband in Dower, thereby ſhee 
accepts the reſidue and barrs her ſelf of that which ſhee hath aſſigned ro 
the wife, by Herle, 7 Ed.3: fol. 62, (us in vita 13. Parnells ca/e. 

In C#5in vita, the Tenant ſayd , That ſhe bath accepted the third part 
for Dower, and hath eileafed of all aRions anddemands, and becauſe 
he could not have both pleas, he held himſelf to the releaſe, 2. 10. E4. 
3. Donble plea 8. But ſee where the Husband alieneth the land of his wife, 
and took it backtothem in taile, anddyeth, the Lord affipns the third 
part to the Wife for Dower; and gives her a 100 5, to be content, and 
ſhe brought an-Aſfiſe of ewo parts, and recovered,notwithſtanding the ac- 
ceptance;and held che 3 part in her ancient right, 17 /, A/. p.3: eff. 208. 
17 Ed. 3.fol.6. But ſee there , if ſhe recover Dower, it ſhall be a barr 


_ ro thereſidue, it is a good barr in ('#s i» vita that the Demandant hath 


Dower depending againſt him for the third part of the ſame Tenements, 
8 Ea.z.fol.12 Writ 444+ 

In a Scirefacias for execution of Land recovered in Dower , the Te- 
nant all:dgeth that after &c. ſhe had accepted of ſuch Land in allowance 
of all her Dower of the ſame perſon againft whom &c. And notwithſtan- 
ding that execution was awarded, for hee ſhall not have the averment 
without a ſpecialty : Alſo the Demandant alledged how ſhe had right to 
the Land by a fineacknowledged to her husband and her, &c. Þ.31 £4. 
3«Scire fic14s 99. 


-I'V. YVhere 


Barre, 


I V. VVhere acceptance of other Land ſhall bay a man of Land 
| to which he bath right. | 


En: : | | _ vi.C,4.part 7, 
INa Sar cniin vita, inthe Perand ca; The Tenant alledgeth an ex "wrap 


. ſeiſed of the Lands given to bis father, & nox allocat#r, without ſhewing er land we 
« ſpecialty, becauſe che Tenant is not privy in bloud, P.2.£4.2. cui in vs- of the land in 


| tan . demand , ſhatt 
$a £7. Bot che party or his heir may well plead the agreement to the ex 0p in er 


change of the husband , and that the Demandant agreed, andis now 


changeapainſt the wife or Heir, and it ſhall be a good Barr, per Newton 


was not ſole ſeiſed of the Lands given in exchange for her land, for which 
cauſe ſhe ſhewed a Charter, by which the Land was given to ber husband, 
her {elf, and a ſtranger, and the Deed ſpeak nothing of the exchange, yer 
the Tenant averred, that ſhe is ſeiſed of the lands given in exchange, by 
force of the exchange ; and they were thereupon at iſſue, for it was ſaid, 
That ſhee being a ſtranger to the Deed ſhewed by the Wife, ſhe ſhall nor 
be bound by it, the Writ was in the poſt, &c. cxiin vita 28, 

The iflue in taile ſhall be barred in a Formedon, if he hith agreed to the 
land taken by bis father in exchange for that which he demands; So of 
the wife, 3 Ed, 3 fol.19. exchange 11.14 H. 5. fol: 3. Formedon 5. 

But a man ſhall not have exchange againſt a record which doth not 
prove it, as if the Anceſtor of the Demandant , gave to his anceſtor the 
land demanded, for releaſe by him made of other Land, where the fine 
proves the gift, and ſpeaks not of the exchange, ſo no conſideration ap- 
-pears,for which he ſhould have the one land and the other, Tri» 16 Edw. 

3. exchange 2.and 3 Edw:3,fel, 19. 

Green is, Thar if Tenaat in taile releaſeth to his Diſſeiſor who gives 
him other land for this, into which the iſſue entreth, &c yet he ſhall re- 
cover alſo the land intailed, becauſe he claimeth it by a cicle paramount, 
&-c. So if Tenant by the curteſie maketh ſuch releaſe, and for it taketh o- 


ther land in fee, and the heir accept thereof, yet he ſhall recover the other . 


land by Mortdancefter, of the ſeiſin of his mother, becauſe hee hath ano- 
ther Title by her, Tr.16,E4.3. exchange 2. 
' Exchange binds an Infant if he agrce at full age, and occupy the Land af- 
terwards, ec. 4.4.Ed.2 exchange 3. | 
Exchange ſhall not be averred againſt a ſimple Deed of Feoffment ſhew- 
ed by the other party, H. 6 Ed. 2. exchange 12. But vide 3 Ed. 3. itin 
Nerth, the ayerment diſcbarged, recovered 2g1inft a ſimple Deed by bim 
who was aftiranper to the deed, /cilicer, rhe Aſlignee, andit was ſayd, 
he ſhall rebut the Heir in taile, although he ſhall nor vouch him, and 
by the ſame reaſon he may plead the exchange, Formedun 44. 
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21H.6.fol.15.4 and to this agrees,$ E4.2,st », Cart. although the wife ne _ 
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Challenge to ihe Array , and tothe Poles . 
T. Challenge for conſanguinity to the party, or his Sons, Daughter, 
or Cofin , and the forme to take his Challenge. 
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N an Aſliſe, the Tenant challenged a Juror, becauſe he was Goſl- 
ſop to the Plaintiff, and his coſin within the degrees, and the laft 
_ point was only enquired of, 2ere for what cauſe, 7 H.6 fel: 40: 
(hallenge 23: Fc. | 
BY It was held a principle Challenge to a Juror , becauſe he was 
6d \ coſin to the wife ofthe Defendant, ſo as the ifſue of the Defen- 
I dant might be heir to the Juror, 8 H. 6.fel. 15: Challenge 25. 21 Edw.4. 
fol.37.and 38. | Ei 
Ie was held a Principall io an ation by an Abbot, that the Juror js un- 
cle toa Monk of the houſe, or brother: But Newton was abſent, 28 
 H.6f0l.10. Challenge 39: where one was alledged Coſin to a Nunn ofthe 
houſe,and the ſon of the Steward of the Abbies plaiatiff 1» bowine replegia. 
7 Eq f01:.4:Chal . 54: So that he is brother ro a Prebend of a Chapter in 
an Aſſliſe by the Deao and Chapter, for it is a good plea that the Juror is 
one of the Chapter, andir isa good Challenge in debt by Executors, thac 
the Juror is Coſin to the Plaintiff, and good in an aQtion by Tenant for 
life, that the Juror is coſin to bim inReverſton : And in the firſt caſe, if 
they have not goods in Common, their own goods (hall be in execution, 
&c. Andifin Treſpaſs the Defendant juſtifie as ſervant for Rent, agd 
hath aid, it ſhall be a good challenge to ſay, that the Juror is Coſin 
to his Maſter, yet the Maſter ſhall lofe nothing, 7; 21 E4,4. fel. 1.chal- 
lenge 69, But coſin to him in reverſion may be well challenged where no 
aid is prayed , 21 Edw.4 fel.37. fol. 75. vide 9 H.7: fol. 23. 
'Ta an Action brought by the Chapter alone, coſin to the Dean, or 
A within his Diftreſſe,is no Challenge, butitis, wheze withig rhe Diſtreſs 
IJ | ofthe Dean and Chapter, 21 E4.4.fol.14. EET: 
It is a good Challenge , that the Juror is Coſin to a brother of the 
ouſe, the Prior being Plaintiff in an attaint, ſo that the Wife of the 


31 E.4. 31,8. þ 


Plaintiff is coſin to a brother there, &c. 34 lib, -ſ.pla.6 challenge 127. 
| Hs fo” But 


” Challenve. 
But in an aQion by a Channon or Prebend, it is no challerpe that the Ju- 
roris Brother to another of the Chapter, or to the Dean, becauſe their 
poſſcions are ſeveral}, 21 £4.4:fol. 75. 

He which cballengeth for coſinage, wal ſhew how, &c. . but it is not 

traverſable, but ſha | be tryed ovly how Colin; 7 E4.4.fel:4. challenge 
54: But of Goſhipry, he ſhall not ſhew how, i4idem. So where the Plain-/ 
ciff ſaich, that the Sheriff was coſinro the wife of the Defendant, the'g-. 
rher ſhall anſwer tothe cofinage, not ro the conveyance; per Telverron, 
9 Ed.q fol.6. Otherwiſe it is in an aRion anceftrell, &c. Sapp. 5. buriſce 
where the tryors found the cofinage, and did not know how, the chal- 
lenge was not good, .;33.E4.3. challexge 169. 

It was no challenpein an Adſſife, to ſay that the Plaintiff was neer to the 
Arch- Biſhop of £E: and he that made the panell his Tenant; and thatir 
was made þy the deviſe and Connſell of the Arch-Biſhop, without ſaying 
farther, that they were procured to ſay other then the erath, 1 2 /i6, 47; 
P- G_—_— I0. 

It was faid, if che Plaintiff and Juror be of a linape, ſo that the Plaintiff 
is ofthe fourth degree, and the Juror in the firſt, this is a good challenge, 
but if they bein the fift and ſecond degree, it is no cha » becauſe 
they may intermarry:? Alſo Baſtardy in any Annceftor of the Ju+ © 
ror after the cofinage joined, taketh away the challenge 41 Ed.3.f0/.9. 
chaltenge 99. Agree of Baſtards in a Juror, H6..2.chatlerye 102.26 
H.6. challenge 163.and 21 Ed.4.fol.38. and 39. & wide 21 E4.4.fol:75. 
Thar Coſin of the ninth degree ſhall be a good chaſlenge. 

It was holden a good Challenge in an attaint, That-the Juror was 
Coſin to one of the petty twelve Jnrors , who is dead, becauſe the 
Heire ſhall be charged with the Oath of his Anceſtor, 8c. 34 /#h.f.p: 6: 
eballenge 12. _ | 

Te was though in an attaint , that the Alliance and Confanguinity te 
the Plaintiff on his Mothers ſide, where the lands come on the Fathers 
ſide, and ſhall not diſcend to the Heir on the Mothers ſide, it is no 
Challenge, 40 {ib: A]. p:20: challenge 13 1: Yavaſor held ſuch coſinage of 
the half bloud to be good cauſe of Challenge. 2I Ed. 4: fol:37. 


It is a good Challenge in an Aion by a Feoffee to ſay, that he is co- 
ſin, ceſs que »/e, and if the iſſue be between the vouchee and De- 
mandant, it is a good Challenge that the juror is Coſin to the Tenant, P.I 
Ed.4 fol: 38. and 3g. | 


II. Where 


- Challenge 0 | 
| I I. Challenge to the Array for conſanguinity of the one party, 


where to a Monk or Citizen, in an AGion by an Abbot, or 
Mayor and Comminalty, and ſo of affinity. | 
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PFide C.Lie%* FN an Afliſe the Array was challenged, becauſe made by the Bailiff, 
157. for arxle L who had married the Coſin of the plaintiff, and had iſſue, this is a prin- 
Conſanguinity cipall challenge, though no default in the Bailiff, 29 156. Af. pla.2.Chall, 
50 anyoſthe _ 14. 22 £4.4. fol.2. but ſee 26.1ib. Aſ.pla.21. that he ought to conclude 


parties , affinu 
or alliance by J to favour. 


aarriage,isn The Array was challenged in an Aſliſe, becauſe the Sheriff is Co- 
principal chal- fin to the plaintiff, the plaintiff ſaid, that the Array was made by ſuch a 
lenge for faveur fyorn Bailiff, and the Sheriff medled not with it, bur retorned the par- 
MN __ cell, yet the array was quaſhed, but B#rres ſaidafterward, that the Ar- 
Com.425. ray was good, 31 /ib. Aſ.p. 7. Challenge 149. but where the ſon of the 
19 ElRDjex plaintiff was Steward of the Franchiſe, and one T. Bailiff thereof (nor 
317. removable by the Steward) made the Array, this was held good, 1 2 1ib. 
Aſſ.P.12 (hall.g.&c. no 

% M Dyer 91.1t Ttis a goodchallenge to the Array, that the Sheriff is coſin to the wife 
_ « altedged of the plaintiff, 13 H.6.Chall. 15 9.0%. 
fen > At => Inan Aſliſe by a Prebend, it is no challenge to the Array, becauſe made 
riamenti fat; , by the Bayliff of the Dean and Chapter of the ſame place where he is 
orberwiſe it is Prebend, ſo if he alledge the Bailiff coſin to the Dean, CH. 21 Ed.4. 
_ $994, fel.g.Chall.60. - = 

E Papegmg It ſhall be a good Challenge to rhe Array, that the Sherift or Bailiff is 

ace © 77% Colin to the plaintiff, 34 1ib.eAf.P.6.Chall.1 27. but the Coſinage is not 
materiall if he made the parcel! without any intent of favour to the plain- 
tiff, P.21. Ed. 4.fol. 29. and it was the under ſheriff chere,and the tavou- 
rableneſſe onely inquired of , 2uere Suliard. the Serjeant held the 
contrary. - | | | 

In Treſpaſſe or Aſſiſe, where the Defendant ſaid, that the Anceſtor of 
the plaintiff enfeoffed the Mayor and Comminalty, who made a. Leaſe 
unto him for life, ſaving the Reverſton, and the panel was quaſhed, be- 
pg SHmE cauſe of the people of the County, 28 7b. Af.p.18. | 
= fp 7 The Sheriff was found Cofin to the plaintiff, but in another degree 
Fide 38 b.6. g. then the Defendant ſuppoſed, yet the Array was quaſhed, P. 1 g. H.8.fol.7. 


- 


L1I Challenge, 


| Challenge. 


I 11. Challenge to the Array or polles, becauſe at another time 
they paſſed againſt him in the ſame point, or in another 4- 


ion. : 


Fter waſt found againſt the Husband and wife, ſhe was receivedand 
A pleaded no waſt done, and the Sheriff retorned, the ſame panell. that 
was of the former enqueſt, for which he was amerced and a new panel. 
made,M. 7.Ed. 3. Challenge 7.&c. EE 

In debt the plaintiff challenged a Juror, becauſe he paſſed againſt him 
in an aQtion of Debt upon the ſame ſumme, which 9% AAP is reverſed 
by Error, but becauſe the record, is in the Kings bench, 1t is not a per- 
emptory challenge without ſt. ewing the Record, H. 3 3.1t.6. fo/.1.Chal. 
41, vide this is not a principall challenge without ſhewing the Record,. 
but the Juror being examined, confeſſed that he was ſworn upon the ſame- 
iſſue before, and ic was tried by the triers, whether he were favourable, 
8 H.5.fol.11.Chall.179. 

In treſpaſſe for beating his ſervant, the plaintiff challenged a Juror,be-- 
cauſe in a treſpaſſe and battery, (and brought by the ſame ſervant) he 
paſſed againſt him, and becauſe he ſhewed not the Record (as h: ought 
inallſuch caſes) it was held no principal Challenge, but the favour was: 
tried, P.11. Rs.2.Chal.106. but in maintenance it is no Chall. for the De- 
fendant to alledge, that he paſſed with the | or in the former action, 
becauſe this oth not imply tavour, becauſe another point, 35 H.6.fol.63. 
Chall. 45. and Dazby ſaid, that it is not a principall Challenge that the 
Juror paſſed againſt him in an iſſue upon the ſame matter, tor no-man. 
ſhall be challenged for his Yojer asre, 9 Ed.4. fot.16 Chal:55.vide 
this reaſon alledged, 22 1ib. Aſ.P.13. | 

A man indicted of treſpaſle comes by proceſſe, and traverſeth the In" 
ditment, and Gatiogerh a Juror becauſe he was one of the Indictors, 

. and held no challenge, but of felony it ſhould be a principall Challenge 
P.7 Ed.4.fol.4.Cball.55.12 lib, Aſ.P.36. p 

Bur in conſpiracy the plaintiff challenged a Juror becauſe he was one of 3 
his Indictors, and held a prircipall Challenge, 24.8 H. 4.fol.2.Chall.7.. 4 
but where certain men were indicted of a confpiracy, and found guilty at 4 
the ſuit of the King, and the party fueth a Wrir of Conſpiracy, and the 
lame parcel remains againſt thoſe who were indicted, and held no cauſe. 
of Challenge, yet the inditment upon which the aftion conceived was- 
tor felony,27 146. Aſ.P.13.Chal.137. | | 

Inan Aſliſe of Oyer and Terminer, it was held no Challence: that in: 
the ſame Writ another hath pleaded; and this Juror hath paffed againft - 
tin, andaſſeſſed damages ot which this challenger ſhall be charged if he 
be arrainted, 29 4ib. Af.P.3.Chall.145. it ſeems good, becauſe he- way a&- 
quit hum, although the othec were found guilty. . : 


. 
4 
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In an Afliſe of Freſh force, ie was found againſt the Plaintiff who 
brought a Decies taxtwns, and che Plaintiff challenged'gne, who was 
ſaora\inthe former Aſliſe, and it ſeemed a principall challenge ; he was 
alſo called an imbracec in this Ation, H: 13. H; 4. Challenge 17 1. 

The Inqueſt paſſeth for the Plaintiff in an Awudita querela, and after. 
wards aVenire facias iflueth to the ſame panell to tax damages therein, 
ehere Thy! be'io challenge eo'the Byles,ankeſs it be for ſoine thing of a 1a- 
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cet rite, Þ,'2.2. E4.5 (fol. 5.'{ bieenye 28 3. 
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IV. Where the array may be chellenged » becanſe wrade by the Par- 
ty to the Attionis bir favonr, or where at his denomination, 
and what ſhall be ſayd dewomination or favour. 


FN an Alfife of rent out of Land ina Franchife, the Bailiff returns the 
Apanell, and by the return it appeared, that the Bailiff himfelf. ws 
Phintiff and yet none challenged the Array , but as to the poles, and 
ſome being found ſuſpicious, all was quaſhed, and the Sheriffentred the 
Liberty,&c.and the Bailiff was not removeable, yet it had been better to 
have made che * 2690-7 of others, &c. M7: Ed3:fol.56.Challenge 2: 7 
lib. Af. P.11. vide 21 Ed.q fol .29. agreeth, where the challenge was noc 
tothe array, which wes made by the under- Sheriff cofin to the Plaintiff 
in favour of him, but the favour wasenquired of, and one Juror b:ing 
' Found to be pur in for favour all was yuasbed, 8c. | | 

But a T «les made by the Sheriff beiog Plaiaciff, it was quaſhe without 
More adoe,8 H:6:fol:13. 

So ſhall be the principall panell as it ſeems, 14 H.' 5. fol: 2, vide habeas 
corpus toanother, H:3:H.6.f0/:31: but he bimfelfshall not make the pa- 
nell, nor ſerve the Yerire facias, for this is Challenge tothe array, 9 H.6. 

ol:10. x 
4 Hewhich challengeth the array (becauſe made favourably by the 
Plaintiff, Sherift or Coroner, ) it behooves him toshew bis name that 
madeit, and at what time, otherwiſe he shall not take advantage of it , 
P:34 H.6.challenge 69: | | 

Array was challenged, becauſe made at the denomination of the Plain- 
tiffs ſervant, which ſervant is alſo put in the panell,and tryers choſen, and 
it was held, thatifone juror wece put in by the denomination of the 
Plaintiff, all shall be quasht, H.7. H 4.fob10. challenge 85. 21 Ed 4fd: 
29. &c, 

One Pane'l was returned upon two ations by a man, andin the one 
Aion it was four:d made ar the denomination of the Plaintiff, and it 
quaesht buth panclls, T 43.Ed 3. challenge 94. - 

Bina tif th: Prignaff cones tothe Sheriff, and prayeth him to make 

' 0 91002.491 tale of the Conacy, and the Sheriff demands wo 

c 


Choline 


he will have, andthe plaintiff names none, but ſaith, that the next day 
he will deliver him an eſclirole ef 50. or 60. of the moſt able men, and 
 ſodoth, and prayed him to return which of them he would, and the She- 
riff or Bailiff returneth a panel of them, it ſeems well done &c. Þ.41 
Ed.2.chall.9 | h nf 


9- | : 
It the Sheriff ſuffers the parties by conſent 'to make a pannel, which 


they make &c, this 15a good Array, although madeat the denomination 
of the parties, and if two ſtrangers make a pannel without fayour of any 
party, and deliver it tothe Sheriff who. returns it, this Array ſhall nog 
be challenged 4. 6, R.2. Challenge 102. 

If it bealledged in an afliſe, that the Sheriffs ſon hath married the 
daughter of $. who hath purchaſed the Land, depending the Affiſe, and 
the panel was made at the nomination of $.&c. and all was found, ſaving 
that the panel was duly made, and not at the nomination of S. wheres 
| fore all was good, H, 21, E.3.fel.y.,chall. 112, 


Upon challenge that the Sheriff made the panel at the nominatian of 


the party, the Juſtices enquired onely whether the Sheriff bad done his 
office without inquiry of the party, or of the nomination,A4. 22, E9.3. 
fol. 12,challeuge 118. | | 

An Array was well made by the under Bailiff,, and delivered:to the head 
Bailiff of the liberty, wha put in five Jurory at the nomination of the 
plaintiff, for which the whole was quaſhed, but if the paneil had-been're- 
turned by ſeyerall Bailiffs, andexe put in at nomination, the panell of 
the other ſhall not þe quaſhed,aB /55.e ff]. Þ.22: os | 

An Arrey was challenged, becauſe made at. the denomination of the 


plaintiff, and nat; allowed becauſe he faid nor, 'and in too. much fayour 


&c. ſoit ſeems&hatiit ought to. conclude to the favour, 38 lih. e-Lf.Pa 
23, It was otherwiſe ſaid atthefirf,21 Ed.4q. that although the inqueſt 
was indifferently made, yet it ſhall be quaſhed if at the denomination, bur 
there aftewards the. Juſtices changed their opinions, that it ſhall not be 
quaſhed without favaur alledged, and an intention to help one paxty,and 
t was aledged to. prove the. ame; that three of the Jurors at. another 
time in an Afſiſe with others, found for the Plaintiff againſt this Befen- 
dant, and that the Defendant ſhewed this to the undercſherift, and pray- 
ed him that he would nat impannel\them &c. and they , were ſworn.co fay 
the truth of it, and the Array was affirmed, H.2 1. E4.4 fel.74. 
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V. Challengeto the Array becauſe made at the deviſe of a ptain= 
tainer, or procyrer, or of one who took money , or which pur= 
chaſed the Land. 


A* Array quaſhed , becauſe made at the deviſe of $, a maintainer, 
12 P.i5 Ed.3.chalenge113. and ſo at another time ararded, þus 


" -— 2 


PRs, : 
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13*£4.3. it wasalledged to be made at the requeſt of 7. a maintainer, 


in favour of the plaintiff, and the Tryers were charged to inquire if T. 
were a maintainer, and it was found that he was not, and that he inter- 
medlednot &c. Trin.13 Ed.z challenge 108. | 
An Array challenged, becauſe made by the Bailiff of a Liberfy, who 
was 4 maintainer of the quarrell 8&c. Triw.20 Ea. 3.challenge 116. So by 
the Sheriff a maintainer, P.17 Ed.3.fol.c0.challenge 13,&c. | 
An Array challenged, becauſe made by the Sheriff who had purchaſed 
parcell of the Land compriſed within the Writ, and it wasa Writ of 
Champerty, and becauſe it was found that the Sheriff had purchaſed it of 
a ſtranger, and not of the party, the Array was quaſhed 14.44 E4.3 fol. 
38.chalenge 98. | 
A Juror was challenged, becauſe he and one T. were bound one to the 
other, ſo that each of them ſhould embrace the others quarrell, and that. 
T. had money of the plaintiff,” and gave it tothe Juror &c. and it was a 
good challenge, 34 166. Aſſ.P.6.chalenge 127. | 
It is no Challenge to the Array, that one Juror is Coſin , or favoura- 
ble, but good to the Array, to ſay, that the Sheriff put one in to the in- 
tent to be favourable, for in the Challenge of the Array the office of the 
Sheriff is touched 'onely, not the differency of the polles, 8 H.y. fol.s. 
challenge 178. 7 Ed.3. fol, $6. challenge 2. 21 Ed.4.f0l.29. 49 Ed.3.f0l.1. 
challenge 100. | 
. ' A Juror was —_— that he had taken of the party, and had pub- 
liſhed that the Plaintift had right, and the Tryers found that. he had ta- 
ken nothing, and inguired not of that which he had publiſhed &c. be- 
cauſe he is ſworn to ſay the truth, otherwiſe if he had procured another 
to ſay ſo with him, Quere M.g Ed.3.fol.69.challenge 4. So it is no Chal- 
lenge that a Juror ſaid, that he would paſſe with the plaintiff, if it be 
not found that he faid this more for favour, then for the truth of the mat- 
ter, per curiam, 20 H.6.fel.39.challenge 37.f01.41.but if he ſaid, he would 
paſſe for the one party true or falſe, this is favour, not ſo if he ſaid this, 
becauſe he had knowledge of the truth &c. P. 7 H. 6. fol. 29. chal- 
fenge 22. TE | 
A Juror was ſworn, although he had faid before, that he could excuſe 


' theDefendant of the diſſeiſin 8c. I121ib,eAſſ.P.12.chall.g. 
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VII. Where Challenge to the Array, or Jury in one principal, 
or for 932, ſhall be a Challenge for all the principalls, and a- 
gainſt il, 295i how where the one party hath loſt his Chal- 
ge nd rehoge a Challenre to an Array or parcelchallengcih all. 


4 5:47, 02 Tenant in one Precipes, chalien- 
£ 4g 242.47 7 a. touching the Demandant, an 
Ul 


(hallenge.. 217. 
upon this found, adjudged that the panel ſhall be void againſt them all, 
P.10.Ed.3.fol. 19.Chad.s. | - 

An Abbot brought two ations of Debt againſt two, and ſeverall if- 
ſues tryed, and two panels returned, but the ſame Jurors for both, and 
the Array challenged in the one for nomination of the plaintiff, and upon 
this being found it was held that both panels ſhould be be quaſhed, 7,43 
Ed.z3.Challenge 94. | £ ; 

An Appeal againſt many who pleaded not guilty, if one venire fac. iſſu- 
ed returnable tor all , a peremprtory Challenge tor one Defendant is a 
challenge for all, bur the plaintiff ought to ſue ſeverall Yexire fac. and to 
be ayded &c.and inan Aſliſe againſt three awarded by default againſt two, 
they have loſt their Chaltenge , but if the third challenge one who is 
drawn, he ſhall be drawa _—_ them all, and it was ſaid, if ata Gaole- 
delivery the Jury be charged upon two or three, and one challengeth pe- 
remptory, the Clerk will ſever the felons, becauſe the panel is not made 
between any perſons certain, 9 Ed 4 fol.27.Challenge 56. and it was faid, 
in the book, that if a Juror be favourable to the one plaintiff, he is fa- 
yourable to them all for their joint title, but he may favour the one De- 
fendant and not the other, and ſo it ſhall ſtand againſt him, Qwod Pnere 
9 Ed.g.fol.27.4.Ed.q.fol.1. | ; | 

See inan appeal againſt the principall and acceſſory, who pleaded not 14 5.7-3'-!8 
ovilty, and the acceſſory challenged the Array, and the principall faid * * 3* *5 ws 
nothing, yet it was quaſhed againſt both , 10 H.4 fol.5.Chall.150. 4 H. -n h.6.10.45c, 
&-fol.5.(haln15g7. 

Afliſe againſt two, the one took upon him to be Tenant of parcel,and 
challenged a Juror, and it was taken for both, although the other would 
have had him ſworn, 30/36. Aſ.P.41.chall. 148. So of two demandants, 
and the one would have him ſworn, and the other nor, for the contrarie- 

. ty, 10 H.6.fel.15. chal.31, 

ButTee wherein a Decie« tantum by three, one challenged a Juror, and 
the other would not, and he was ſworn becauſe the others would have 
him ſworn, H.13.H.4-chal.171.&c. 

Note if the Inqueſt be awarded by the Defendant, if the plaintiff chal- 
lenge any, he ſhall not be drawn without inquiry, and this the Juſtices +3 
'may do ex officio, to the intent that right may be done, although that 4 

here the Defendant hath loft his Challenges, 2 H. 4. fol 14. challenge 76. . 
_— ſupr A. 9. Ed. 4. where the- one made default and the other chal- 
enged. : 

_ Array was duly made by the under Bawiff, and the head Bailiff put in 
hive Jurors favourably,and retorned it, and becauſe the Array was return- 
ed by him, the whole was quaſhed, but where the Array is to be made by 
two Bailifts, and the one makes his part favourably, the whole ſhall nor 
be quaſhed, 28 1ib, 4, P.22.challenge 140. 


Plo.Com.! 09, 
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V IL. Where Challenge to the Array or a favor ſhall not be loſt 
by Lach s or Default , and how it ſ:all be made , where the 
Plaintiff challergeth , and the Defendant ſaith nothing , 
and aficr the Plaintiff releaſcth, : 


TT" He Demandant challenged a Juror, and whenthe Inqueſt was fooked 
over, and when they came back to the ſame man, the Demandane 
relcaſed his Challenge ,, and then the Defendant challenged him, and is 
was held to be well done, for when he is to ſhew cauſe of his chal ) 
when the inqueſt is looked over, he comes time enongh to challenge, &c. 
IM. 37. H.6. fol. 8. Challenge 48, Tr. 9 Baw. 4. fol x6, Challenge 55. 
OX CHYLIAMB. 
M.11,7ac inC, : But ſee, Where the Plaintiff challengeth one, and the Defendant chal- 
5.1n \y1mos Jengeth another, and now the Plaintiff releaſerh his Challenge, andthen 
caſ, ac 7 the Defendant would have —_— , and could not, becauſe he made 
och _— . . it not when the Plaintiff challenged bim, 1 8. H.5.fol: 1 rn, $1. 
balleng'dby one and to this agreeth Firzh.27 H. 8. fol. 2. That the Defendant whoſayd 
parry, who nothing at the firft, ſhall not challenge him at the peruſall of the pannell 
beth go0d cauſe gh was challenged before by the Plairtiff. Englefeild contra, and Va- 
of cvallenge, for ſaid, That where the Plaintiff challengeth one, and the Defen- 
and «ſte:;- 9 - ES . 
wards beis dantchallengeth all below, if the Plaintiff demands not their names;and 
challenged by takes his challenge preſently after, he ſhall not do it when the other will 
the other part), releaſe, 14 H.7:fol.5.vide 9 £4.4. Challenge 55.7 E. 3. Contr. 
mou on "1, A jaror oncetrye and found indifferent, ſhall not be challenged after- 
jel p. wn var wards, becauſe he had nothing within the Hundred, 9 Ed.4.fol.16.chal- 
lenge, now be teng '$5r | 
cannot be chal- A man ſworn ſhall not be challenged afterwards, if not for ſome. later 
lenged tothe cauſe, a2 Ed.q fol.1.(hallenge 64. andtherefore if certificate be taken 
4 #1.5*- by the ſame inqueſt, there is no challenge rothem., decauſe che ſame in- 
enfroff bi time queſt, and 12 H.4.fo/.10 challenge 99. | 
of challenge, It was ſaid, thateheparty may not releaſe his chailenge afcer the tryers 
and bad ad- are ſworn, for if they give not their verdi@ it iserrour, 21 Ed 4+fol. 70. 
79's 9 /-- But it was otherwiſe done when the parties were ſworn, and ready to 
46 Giga; F: give their yerdi& in affirmance of the array, the party refuſed his chal- 
v',37,H, 8, lenge, 27 H.8.foel.26. 
The Plaintiff ſhall not challenge the array becauſe the Sheriff is his co- 
ſin, for this he did know before, and might at firft have-prayed proceſs 
ro the Coroners, otherwiſe it is, if he be colin co the Defendant, &c 


X I. Where 


IK. What hall be done where both parties challepgo, .aud where 
the plaintiff ani the Deſendant challenge one by Coven, or 
without Cover what ſhall be done. | : : 


PF one be challenged by the plaintiff, becaufe be hath nothing within ids 3b4 16 
| Hundred, and by the Defendant tor the ſame cauſe, he ſhall be o 
drawn without more ado per curiam, 3 H.6.fol.38. See that in the book H 6.8. C.Lir: 
at large, he was alledged by the one for favour, and by the other becauſe 15. and diverſe 
be nothing within the Hundred,ibidem fol. 38.wide 36 H.G6 fol.27.chal, ilenges are 
47. agreeth by the way, bur there Pr4/et ſaid, thar be ſhall not be drawn pens 

without making Fine for certain contempr &c. — 

' In an attaint the Defendant challenged the Decem tales becauſe made in 13 Elix, Dyer | 
favour, and the plaintiff challenged it without cauſe and quaſhed, P. 8 "98. If 4 F«- 


vor bechallen- 


H.4.fol.22.challenge 8. Os | | 
But ſee, it is faid, that he who challenged by both parties, is ſuſpe&- "4 Mum. og 
ed of none, and therefore may be ſworn, 20 45b,eAſſ.P.13. af :erwards be 


Precipe by two againſt one, the Tenant and one demandant challenge, /worn, though 
another demandant prayes that he may be ſworn, and that the Coven may * _e m_—_ will 
be inquired of,and it was holden it fhal be for the miſchief,bur if it were in ,; _ SO 
an appeal, he ſhall be drawn without inquiry of the coven, 5» favorems Fide 276 8.2; 
vite, [10 H.6.f.16.challenge 31. | 30 Aſ.13.14h, 

In a,Formedon the Tenant and voucher were at iſſue upon the place, 7-5 37 6.6.8, 
and they both challenged the Array, the demandant faid that it was by © 7 © 
coven, and it was to be inquired of per Shard, H.z;y Ed.z.chal. 156.. /1 
38 H.6.f.6.challenge 49. 

Upona challenge that he had an action of T —_ depending againſt. 
him, the other may ſay, thar it is by coven, if the action of Trelpaſle 
was begun depending this ſuit, or returnable but three or four dayes þe- 
fore this Writ, and it ſhall be tryed, 44.38 H.6.f.6.chalexge 49 So where 
the Writ of maintenance bore date before this ſuit againſt the Iuror by 
the plaintiff the Defendant may aver the coven, to the intent there ſhould 
none be ſworn, 24.43 Ed.z.chall 93.Cokain coma, in Treſpaſſe if broughr 
&c.8 Hen. 5.f.11'chall.179. 

A panel made by Coroners was not quaſhed by Challenge that it was 
the ſame panel which the under ſheriffe had retorned the other Term, H. 


. I5 Ed.3 f-73.challenge 121. 


* Challenze. 


X.- Where the Array fhall be quaſhed by the miſdemeanor of the 
Sheriff or Officer in a falſe return, or not a ſuſſicientreturn, or 
by returning more or leſſe panels then he ought. 


Enire facias in Debt, it was returned Mandavs Ballivo Libertats: de 

C. who hath made the panel, and the Habeas corpora returned accor- 
dingly, andat the Diſtringas he returnes, Mandavi Ballivo Libertatis de 
C. & Libertatis Regine, and it was challenged; Belknap, It may be thar 
ſome of them who were impanelſed in the County ſold their Land there, 
and now have Land in the other Liberty, and if it beſo the Array is 
good, but this cauſe ought to be certified by the Sheriff, and although not 
certified, yet the Array was awarded good, 7r.18.R5.2.challenge 176, Vide 
45 lib.eAf]. P,1. . = 

In conſpiracy at the Yenire facras, the Sheriff returned, Mandevi bel- 
live Libertatis, who' anſwered and returned but four perſons, becauſe 
_ there was no more ſufficient, and the Sheriff himſelf ſupplied the panel! 
without other authority, alſo he himſelf returned the Oo tales, andit 
was held good , becauſe the return of the Bayliff is ſufficient, and ſhall 
| be intended to be true, and no cauſe to have a Now emittas, ſo the Sheriff 
did well, a ſupply of the panell, and the array good, AM. 22 Rich: chall.' - 
177. But vide 8 H.4:f.17. Where the Sheriff returned thatthe Bayliff had 
ſeryed the panell, but not the Oo tales, becauſe there were no more ſuf- 
ficient, and it ,was holden that the Sherif now ought to make the whole 

panel and the Oo rates, and becauſe the Bailif made parcell, the whole 
was quaſht, anda Ner omittas awarded, Inqueſt 32. 
| Return made by a Sheriff which is now removed is void, if the panel 
were not made before, &c: 43 ib. Aſſ:p:22. | 

Note, That if a Baylif make a panel or part of it, and the Sherif return 
it, as made by himſelf, the array ſhall bequaſkt, for otherwiſe the party 
ſhould loſe his challenge &c. 17 Ed.3.fol.50. chal. 13.17 eAſ.p.11.8 Ed. 
3.f:22.8 Aſſ:p 9. | | 

Iflue upon counterplea of receit, the Sherif returnes the panelt-with the 
Venire facias at the ſuit of the Plaintif, and alſo four other Writs with pa- 
nels, by the procurement of the Prayee, andthe array» was quaſhr for 
ſuſpition, becauſe the Court did not know that the panell was duely 
made, anda new venirefacias awarded, and the Sherif amerced for rc- 
turning two panells to one originall ,7.5. Edw. 3.chal.6. 

Array was alſo quaſht , and proceſs to the Coroners who returned a 
panell, and was challenged, becauſe no Hundredors in it, and it was ſurmi- 
ſed that there was none who was not of the fee of the Plaintif and thoſe of 
the Hundred adjoyning, and it was ſaid that yet it ſhall be quaſhe, for wr 

cauſe, 


ED 
Challenge. 
canſe, not contained in the return, but the array is good, becauſe it is 
found good cauſe by the tryers, 45 /ib. Aſſ.p.t . Challenge 123 R.2 
' A Bailiff returned others then thoſe which he made to have the view , 
but the ander-Bailiff confeſſed it, and he was compelled to put in thoſe 
which were of the view, but this was done by a Nox omitres to the Sherif, 
and the Bailif not amerced becanſe abſcat , 41 ib. Afſ. P. 26, challenge 
I 66. | 


te —— 
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XI. Challenge to the Array, becauſe it was ot by the Bayli 
the Liberty, or Guild , or the Sheriff where Fogtes 6; A. 
or becauſe the Sheriff had made it, wh: re the Bayliff of a Li- 
berty ought, or the Bayliff returns thoſe of the Guild, 


ace ſeyerall Liberties, and the Sheriff himſelf ſerves the Writ all of 
e one, where both have fall return &c. and it was held noughe, andthe 
Array quaſht, becauſe not made by both Bailiffs, and the Jarors oughe 
to have view of both lands, and this by the commandement of both bailif. 
Aiſo Herle ſayd, Where the Sheriffenters a Liberty, and makes a panel, 
he onghe not to return it as made by him but by the»Baikif, but the liberty 
being ſeiſed into the Kings hands, it ſeems that the Sherif may well: mate 
the return, for now be doth all as baylif,$ &4. 3.fol 22. chal, 3. 30 lib, 4ſ 
P.q42, | 
The Sherif returns a panellin. ZE. where the Land is in D. and C.two wa- 
pentakes guildable, and the array quaſhed, becauſe none of D. was retur- 
ned,28 lib. Aſ.p. 38.cballenge 141 | | j 
An Aſliſe in three towns, the Sheriff commands the bayliff of a Liberty 
that he ſecve all the panel], where the one town is out of the Liberty, and 
judgement was affirmed in error, 3 H.4.fel.6. | 
The Sheriff returned Mandavi ballivo, of T.who hath returned this 
panell where S. had alſo a full liberey within the liberty of T: to which 
the bayliffof T,ought to.ſend it, becauſe the Land is in the liberty of S, 
_ and becauſe it was not ſo done, nor ſoreturned, the array was quaſhe, 
the bailiff was alſo alledged to be favourable, and both found, P.32, Ed. 
3.challenge 111. | 
In a AMortdanceſter , the array was quaſht, becanſe the bailff retur- 
ned ſome who were of the Guild, &c. and if parcel] of the Land bein a. 
Liberty, and parcell- in the Guild, they of the Guild ſhall be returned: 
: bythe Sheriff, but thoſe which were impannelled were not taken 
away , 32. lib. Aſſiſe P. G6. challenge 125. Puere, why they hall 
not 


Az Aſliſe of Naſans leyied in D. to his Freehold in C. where D-and C 
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not be pat out, 7'*in, 32, Ed, 3, challenge 110; bat (re that whore the 
Sheriff returns men of the liberty it is g009, 39 lib Aſ.P.3.66, 

Upon gn indiftmens of Rape, becauſe the King is party, it was holden 
the Sheriff might enter the Liberty te ſervea Writ, and not to ſend it to 
the Bailiff, and for an ill return of the Bailiff the Sheriff was amerced, be- 
cauſe he made not the panel himſelf, becauſe there is na liberty againft the 
King, 38 /ib. Aſſ. P.19.chall.129. | 

A Bailiff of a fee ſhewed that he had made a panel, and the Sheriff had 
made another of himſelf, ro the deſtruction of his Bailifftwick : this is 
not in the Caſe of the Stacute, becauſe not Bailiff of the Guild. Shard, 
though he were Baikf of the liberty,the panel ſhal not be quaſhed, but you 
may bring your ation againſt the Sheriff if you will, 30 (4. eAf.P.;. 
chal.147.Vide agreeing, 1.11 H.4.fel, g. that the execution of a Writ 
done by the Sheriff within a Liberty is good, and the Lord is pur to his 
ation againſt him, byt that which the Bailiff did out of his Liberty is 
void, and of this ſee 5 Ea,z.f.26.and 8 E4d,z.f.3, vide Diviſ.10.P.22 R.2. 
the Bailiff made parcel, | = 

In an afliſe of Common in D. appurtenant to his Freehold in S. the 
- Array was challenged, becauſe D. is within the Lib of E. and the 
Sheriff bath retorned the whole panel of Forrainers, and becauſc it was 
ftrmiſed that both the Towns were in one Wapentake, andtbe Sheriff 
made his Warrant to the Bailiff, who returned 6. which the Sheriff ſee- 
ing to be ſuſpitious put them out, and made the whole himſelf, whereby 
the Array was good, and the Afſiſe taken, although it was faid that he 
ought to have put in thoſe which were returned by the Bailiff, and ſhould 
- be ouſted afterwards by challenge, bur the reaſon was becauſe perhaps all 
wihin the Liberty vvere ſuſpitious, H.11.Ed.3. Verdi 25. 
he ſon of the plaintiff vyas Stevvard of a Liberty, and the panel 
made by the Baliff there not being removable, and the Array vvas held 
good, 12 Af. P.12.challenge 9, 
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X II. Challenge to the Array or polles, becauſe he who made it is 
Attorney, or of Counſail, or fee with the party,or being made 
by the Bailiff or uxder $8 heriff, ſhall be « Challenge, bec.uſe 
the Sheriff 15 of the Councell &'c. | 


N Aſſiſe the Array was challenged, becaufe made by the Bailiff of R. 
who is in Livery and fee of the Defendant, and not allowed without 
ſhewing that he is of his counſell, as well of a thing: touching his office, 
as in other things, but the judgement was reverſed afterwards, 
the Challenge was not allowed, 8 1b. Aſ.P.13, Challenge 9. 
Of a Challence that the furor is Bailiff and hath fee, or is ſervant o 
| | tne 


( batlenge. . 124. 
the party &c.vide Divi/.16.21 E.4q.@14H,7. butitis no challenge, that 2.29 _>— 
the Juror is keeper of a forreft, and the plaintiff Maſter of the Game, © 9-1. 1n an 
P, 16 Ed 4 fol 1 Divs/.2. | " *® axtoint by Hodie 

Array quaſhed, if the Sheriff hath robes &c. although it was duly made — 10 awpr 
by the Bailiff, the Sheriff not knowing &c. for it ſhall be intended favou- grand Fury : 
rable, 44 156. Aſſ p.18 Chall.89.44 Ed. 3.f.44. agreeth, where the She- was challenged 
riff was Coſtn, and the Bailiff made the retarn,-3r /i6.-4ſ. P.7. chal, becauſe be was 
149 So where the under Bailiff makesir duly, and after the head Bailiff 2,05" 174 
purs in five by procurement, the whole was quathed, although he retur- ts Langvag 
ned the others as they were duly put in by the nnder Bailtff, becauſe it is Lieutenant and 
favourable, 28 /5b. Aſſ p.22. chal. 140: andupon Challenge, becauſe the Yo!den no cauſe 
Sheriff hath robes, where it was ſhewed char the Bailiff of che Tiberty of challenge, 
made the panel duly, yet.ir was onely inquired, whether the Sheriff had _ _ —_ 
robes &c. #f 22 Ed.z3.f. 12.challenge 117. one of the Fu- - 

Vide Diviſ.2.A.12. Aſliſe challenged becauſe the fon of the plaintiff, rors was Ma- 
Steward or Bailiff made it, yet good, and it feems ſo, becauſe rhe Steward fe of the Game 
did not retorn the panel, but che Bailiff &c. ns oe 

The Array ſhall not be challenged, becauſe the under Sherif hath robes pews *-rh 
of the plaintif, it the Sherif make another Deputy who retorns it, 26 Park, 
lib.eAf.p:56.chal.136. So if a Bailiff of the fee made ir, and not the un- 
der Sherif, nor the Sherif, M2.12 E4.3.chal. 114.12. Af.p.36.bnt it ſhall 
be a good challenge that the under Sheriff being partiall or not, the one 
made it, although that the Sherif be 1ndifterent, Af.24.E4.3 fel.37. chal. 

120. Divs/.13.B. | SS 

Dean and: Chapter made a Leaſe to a Chanon of a Pool, and in Nu- 
fance againſt hinr, rhe Bailiff of the Dean and Chapter made the panel, 
and it was ſaid, that he ſhall not be challenged, althongh the Dean and 
Chapter themſelves were parties without aſsigning detaulr in the Bailiff, | 
P. Ead.3.fol.23. | 

The plaintiff being Sheriff of the fee, and R. his under Sheriff,and had. 
his robes and of His fee, for which the Afsiſe was quaſhed, although the - 
under Sherif was ſworn, and amerced as Sherif, and it was affirmed in 
error, 9 /ib. Aſ.P.8.challenge 8. 

' Array challenged becauſe favourably made by S. under Sheriff it vyas 
alledged that he vvas not under Sherif at the time &c. yet it vyas inquired . 
vvhether favourably made, P.22 E4.4.challenge 61. 

It vyas held no principal Challenge .in an attaint, that the under She- - 
if vvho made the Array vvas attorney forthe plaintif, in the firſt action, _ 
becauſe his authority ended in the judgement, ſo to fay that heis of his 
Councel novy, for it cannot be intended that he vvill be corrupt-vvithour . 
alledging of it, 7 H.7.fol. 10.cballenge 66. 

A luror vvell challenged, becauſe being of Councel vvith the plain, . 

; H.6.f0l.24.chal.16. and a Iuror challenged; becauſe the plaintif is of . 


his Councel, and hath an annuall fee, good, 2 H.4.fol.1 3.challenge' 75. 
X.I II. Challenge - 


Challenge. 


XI11. Challewge to the Array,or to the poller, becauſe the plain. 
tiff hath Attion &c. or becauſe he hath a@Fion againſt the 


party. | 


[7 isno challenge to the Artay, that the Sheriff who made it hath an 
ation of Debt depending againſt the party, if he alledge not other 
malice, but it ſeems good if that the Defendant hath an action of Debr 
againſt the Sheriff or Coroner who made it, and it was tfyed by Tryers 
without ſhewing the Record, and ſo is the uſe, Hank, e contre 21.11 
H.4.Chall. 86. but it is a good Challenge that the Sheriff hath an aCtion 
of Battery againſt the Defendant, 11. H.4. and it ſeems good cauſe of 
_ Challenge, that the party ;hath an ation of Treſpaſle againſt the Ju- 
ror, if it be not by coven,z$ H.6.f01.6.chal.49. So if he have an action 
of Maintenance depending againſt the Juror : So if the Iuror hath Treſ- 
paſſe or appeal againſt the party, 21 Ed. 4.f.14-per Starks, and it ſeems 
be ought to ſhew the Record, or if it be in the ſame Court to ſhew the 
_ timeand Term, 43 Ed. 3.chal.93. but Stamford faith, that this uſeth to 

be tryed by Tryers, 11 H.4-f0l.26. challenge 87. 

In an atcraint, the Defendant challenged one of the Jury, becauſe he 
and one of the pony Jury were at debate, and the Challenge tryed, and 
found it was no cauſe, H.32.Ed.3.chal.log. 

The under Sheriff of 44:4dleſex made an Array by the command of the 
Sheriff of Loxdox , and the Sheriff returned, it ſhall be a good chal- 
lenge, that the under Sheriff and Tenant are at debate, becauſe the un- 
der Sheriff killed his ſervant, 24.24. Ed.3.f.37.(hel.120. 

A Iuror challenged in an Aſſiſe, becauſe he indicted him of Felony, 
12 /ib. «Aſp 36. chall.11. ſo becauſe he had indicted him of the ſame 
'Treſpaſſe whereof the ation is brought, /7.10.H.7.fob 11. 

The Defendant challengeda Iuror, for that he himſelf ſued him at the 
Court of Reme upon a debate betwixt &c.T horp,this lieth not in his mouth 
becauſe his own ſuit , | but the Court may inquire if the Iuror hath 
done him any Treſpaſſe, 24.38 Ed. 3.fel. 25.-hal. 92. 


—— 


———_—— as mmm, 


XIV. What Cha'lenge ſhall be to the Array, and not tothe Ju- 
' rors, and what to the Jurors and to the Array. 


{6 dong; come a man is Put into the panel at the denomination of the 
LJparty, 1isto the Array onely, and therefore if he have accepted the 
Array for good, he ſhall not challenge any Iuror for thiscauſe, H;49 £9, 
3.fol.1.chal.1c0.21 Ed.q.f,29. Es | 


It ſhall be no challenge to the Array, but to the polles, that Tenant 
_—_ 


e 


or Colin ofthe plaiatiffis pat in the panel, H.g H.6fol.65.34.14.H.7 


{1. | 
4 Vide all the D;3vi/ before for this matter. 
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XV. Where Challenge may be for affinity to the pariy or to his 
kin/man , or ailey of the parly, and how it may be pleaded, 
end for Goſſiphood. | © un 


A Juror was challenped, becauſe he is Goſlip to the party, and the 


party to him, and it was found that it was no cauſe, '10.H.6.fol. 24. 
Challenge 40, But the Juſtices would not enquire whether the Juror were 
Godfather to the Plaintiff, and ſo it ſeems no challenge, 7,7.H.6 fol. 40 
Chattengez3. and ſo agreeth 40 /i6. RI challenge 151. But it was 
holden otherwiſe, 317.2.H.4fel.15. ('ballenge 77. becauſe to be a God- 

father is affinity, but although Goſlip, - Coſta 'or Tenant, it ſhall nor 
be materiall, nor traverſable, although that he ſhewir, P.7.E4.4 fol. 
1t is a good challenge thar the Juror hath taken the child'of the Plaintiff, 
Ad ſacram fontem, and a principall challenge for the affinity, p, 19.H, 6. 
fel.66. challenge 34. 4 Ed. 4 fol.11. challenge 5Þ - 
And upori'achailenge, that che Sheriff 'who made the panell was at the 
bap:iſme of the ſon of the Plaintiff, he needs not to aver the: life of the 
ſon, but it was where the challenge was, becauſe the plaintiff hath mar- 
ried the coſin of the Sheriff, 10 H.7.fol.7. contre, CM. 20 H..fol.q2. and 
that it is all one, but of the alliznce, ic ſeems that he ought to aver the 
life of tte coſin or daughter, 44.10 H.4q fel.:4. butthe challenge is good 
if ſhee had iſſue though ſhee be now dead, p,22 Ed.4.fol.2. and- it ſhall 
be a'ledged, 29 /ib. Af pla 3. but this was ſurmiſed af the otber party, 14 
H.7fel.2. but it was ſayd it was no challenge that the Sheriff hath marri- 
ed the coſin of the party, 12 /ib.aſſ p:36. challenge 114. 26 ib. Aſſ.p.21. 
contra, 22 Ed.gq.fol.2. where his iſſue to the party might inherit. 
Note that it is no principall challenge, - that che ſon of the Juror hath 
married the Daughter of the Party, &c. but that the Juror hath married 
the daughter of the party, or e contra is principall challenge without more 
a do, 3 E44.fel.12. challenge 50. 21 Ed 4-fol.75. 


: One of th* grand Juryin an attaict, and one of the petty Jury, bad | 


marri:d two ſiſters, and be faid fur: her, chat he was procured, yet he 
ſhall be ſworn; ifthe procurement be not found, 43 £4. 3. challenge 93. 
and that the Juror had married the ſiſter of the wife of one of the petty 
Jury, is no principall challenge, 43. /ib. Af. p.25. challenge 103, 

In an attaint, ſome were challenged, becauſe thbe'r wives who had co- 
fins in the houſe of the Prior, the Plaintift, 34 /ib. Af. p. 6. challenge 
127, 2] | 

The a1 ray was quaſht in an attaint, becauſe the Brother of the Nefen- 
G g dants 


225 


" APMfi-rbe 
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3M A23.4t att e, Tanna eds X? won 2% LY iN 
- dants wife had married be Diuphit of the Sheff, brre ir 'brth heft-no 
principall challenge, pex Butler , and Conſtable, 25 H.7. fol.g. challenge 
173. but he ouphc to alledge the life of the brotlier and the daughter of 

the ſheriff. 
|  Itis a good challenge to the Array, that the ſheriff hath married my 
grat'Auncs Daughter, jf they had iſſue alive, 22 E4. 4. fol.2 wt /wpra DB. 


».D 
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XVI. Challengeto a Juror, who is within the Diſtreſſe of the 
hs \ ; JParly, or beoanſe the party 3s withu#the Diftreſſe of the Ju- 
roo 112-207, or nbere , becauſe withif th# Diſtrc "+ of the Sheriff, 
>. \.1,c 8nd where otherwiſe, , ...... eg 
K 5+ array was challenged, becayſe the plaintiff hath married the niece 
:& of ©. andhe who made jt is Tenant to C, and che array made by the 
Councell of C..snd not allowed without alledging a ſpecial! procurement, 
becauſe C: ivaifiranger , 12 156. Af. p.3. challenge 10.15 Ed.4,fol.1 8. a- 
erecth;, but in Treſpaſs, the Defendant ſayd, that the Freehold belongs 
to C, and that by his commandemear &c. this ſeems by. many a principall 
challenge-:tb ſay; tha the Juror is within:the diftreſſe;of C. and if be hath 
ayd, it was clear, as upon jfſue by. Tenant by receit, it is a good challenge 
edarrhe Juror:is within the diftreſle of che tenaae for life, 10 E4. 4. fol 12, 
challenge 58. But it ſeems to þe no challenge untill the Maſter,joyne, for 
upon ſuggeſtion that 'the ſheriff is withig the diftreſſe of the Maſter , he 
ſhall not have proceſfe to the Coroners before that he joyne, 2were asif 
he challenge. thatthe Juror js within the diftreſſe of the Feoftor of the 
plaintiff,, © H.7.fol.23. contre per cnriam, 15 Ed:4q. fel.18. LL 

 Inaccount, a Juror was challenged becauſe Tenant to the Defendant, 
and it was found upon examination that he was enfeoffed to anothers uſe 
of Lands holden of the Defendant, and that he had done fealty, wherc- 
upon he was drawn; which he ſhould not have been, if he bad not done 
fealty, Per Alartin, P.3.H.6.Challeuge 19, . © 

Ins Qxare impedit againſt ewo, the one made default, the other at iſ- 

| fne with the Plaintiff, challenged a Juror, becauſe Tenant to his compa- 
nion, and held no principall challenge without concluding to faveur, 
 becanſe the Action is alſo againſt his Companion, P. 3. H. 6, Challenge 
I7. wo 

. A Juror was challenged becauſe within the diſtreſſe of the Plaintiff,and 
fome found free Tenants, and ſome within the Diſtreſſe, as Tenants at 
Will, and was drawn, 36 H.6.challenge 46. 

Bat in account upon ſuch a Chajlenge , found that the Defendant 


leaſed Land to the Juror for the term of anothers life , and that = 
| i — > for 


CHafnge- 
for whoſe life &c. was dead &c. but the. Cora of the Iuror was yet 
growing, :and becauſe there were many Tyrors, - tis was command- 
ed to go from the Bar for a time, 4 H.6. fol.25. Chal.20. vide Execution 
Divi/. 2. but where the Plaintiff hath a Leaſe of the Ward of Land du- 
ring nonage &c. rendringRent to the Iuror, who hath granted overhis 
eſtate, he was drawn the term continuing, becauſe the plaintift may have 
an ation of Debt againſt him, per Knzver, 44 Ed. 3.fol.5.Chal.g7. 

It is a good Challenge, that the Inror is within-the Diſtreſſe of the 
plaintiff or Defendant, or within his Leet or Hundred, and if he. hath 
Freehold in his own Right, or in right of his wife, or by Ceftuy que «ſe, 

Or if he hold by Feoffment to the uſe of the Plaintiff, its holden a pruu- 
cipall Challenge per criam, and if one be enfeoffed to the uſe of a Tyroy 
of Land holden of the plaintiff, it is a principal Challenge by  Babingtog, 
H.g H.6-fol. chal. 27. agreeth of the Leet, and Bradeed, becauſe 
within his diſtreſſe, 44.38. Ed. 3.fol.25.chal.g2. | OR 

And upon a Challenge, becauſe withjn the diftreſſe &c. the Iuror con- 
feſſed that he holds of one F., as of his Magnor, who ;holds the Mannot 
over of the Plaintiff, and becauſe the plaintiff might there diſtrain; this 
was held a principall Challenge, P22 Ede che) 61. 38.Ed.3.fol.25. 
challenne 92. DS _— EC 

It is a good challenge in an attaint, that the Juror is ſervant, or with- 
in the diſtreſle of. one of the petir Jury, either to the Plaintiff or Defen- 
dant, becauſe under hjs correction, but: 2#ere of the Challenge, that 
one of the petit Jury is Bailiff of the Mannor of one of the Grand Ju- 
rors, bur it is a principall Challenge in an attaint, that one of the petit 
twelve is tenant, and within the Diſtreſſe of one of the Grand Jury, *be- 
cauſe the Land ſhall be deſtroyed, but it is no challengethat the plaintiff 
is within the Diftrefle of the-Grand Juror, «t dicituy I. 22. Ed.4 fol.1. 
Chal, 64. and it was holden a *principall. challenge if the Grand Juror 
hold of one of the petit Jurors, and that the plaintiff is Bailiff, and hath 
fee, or ſervant to the Juror is no challenge, bnt it ſhall bea good 
Challenge; & contra per Read, Fineux and Keble', MM. 14H. 7. fol. 2.S0 
no Challenge, that the Defendant is within the Diſtreſſe of the Juror, 
ibidem, but vide concefſ, that is no principall chatteage; that one of the 
petit Jury was within the Diſtreſſe of one of the Grand Jury, 2.21 H.7. 
fel.37.48. which it is, if one of the Grand Iurors holdeth of one of the 
petit twelve, ib3dem. | | | 

Tenant by receipt voucheth, and are at iſſue upon the Counterplea,and 
a Iuror challenged, becauſe within Diſtrefle of the 'Vouchee, '& ox wl- 
locatur, but if he had been' within the Diſtreſſe of terr-tenant 
queſtion, 2.7 H.4.fol.r. Challenge 84. - —- = 45 10 FN LT 
| But where Tenant by receipt joyns the iſſue, ir ſhall be a good Chal- 
lenge, that the Iuror is within the Diftre 
| 4.fol.12. bY pre LIU 095 O20 IO 

It is no Challenge, thatthe mu” is within the mt. 
OR S 2 riff, 


22.7 


2 E/;% Dyey 
175.3 h.6, 
$9.10 E.,4.1\2, 
15 E 4.C.' 
Lit, I $7. ACth- s 


, this isa 


fle of the Tenant for life, 1 o Ed, 


223 Challenge. 


riff, without ſhewing favour, bur it ſhall be good ; e contra,27 lib. A. Þ, 
28. Chal.138. It isa good challenge to the Array, that the Sheriff is Te- 
nant to the Defendant, but nor if he hath ſold the Land before &c.7,15. 
H.7.foel.g.T.20.H.6.fol.42. 
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- XVII. Challenge for the Hundred ,, aud where and when he 
may challenge, and where Hundreds or R ip:s or Wapentakes, 


Note concer- ON: challenged by both parties, becauſe he had nothing within the 
ning Challenges Hundred, he was drawen, 3 H.6.fol.38.( hallenge 18. and upon ſuch 
for Huadied Challenge, tryers ſhall not try if he dwell within the Hundred, nor of 
theſe Rules, what value his Land there is, but onely whether he hath any thing with- 


4 _ el in the Hundred, 9 H. 6.fo/. 66. Chall. 26. But it was faid, if he dwells 
reall or perſo- Within the, Hundred, that he ſhall be ſworn, whether he hath not any 


nall, iftwo . thing within the Hundred, and if he hath; he ſhall alſo be ſworn, al- 
an agg 5 though he dwelleth not there, 21 E4,4.f0l.8g9. 
pear , it is 


+ 02 OR to panel freebeldeys in the bundred or dwelt here. 2. If there be ſeverall hundreds within a 


. we out of. any of the bundreds, ic is [wfficieut. = If one of tbe parties be Loyd of the 
| _ #27 the Ju irs corpore Comiratus it is ſufficient, if a bundred ſell bis Land, it is mo cauſe 
of Challenge, jor bis Notice is the point materiall. 5, He who 3s challenged forbunired mul ſhew 


is what hundred. 


See the Statute, eLuno35 H.8.cap.6. willeth that fix Handredors be 
returned in every panel. | | 
He ſeems to be a good Hundredor, who bath any thing within a Rape, 
. which hath divers Hundreds., and all there ſworn rogether twice a 
| . although he hath nothing in the ſame Hundred &c. not ſo, if he 
do not ſuit at the Rape, but at another Leet, 10 Hez.6. fol. 5.Chalenge 8. 
Bur although that che Rape be a Liberty, and they all within it, yer if 
they be ſworn at two ſeveral! Leets, and not at one &c. the Challenge 
ſhall be good. 44.1 1.H.4.fol.:3. Challenge 86. | | 
After that four are ſworn which are within the Hundred, it- is no chal- 
lenge that another hath not &-c. per Curiam, 19 H.6.fol.g Challenge 32. 
and upon this Challenge the tryers ſaid, that there were five of the Hun- 
dred, and thereupon he was ſworn, AA. 2. H. 4. fel.6. Challenge 74.and 
four Hundreders were enow, as well in an attaint, as in an other action, 
7 H.4.f0l.47.Challenge $2. and it ſnfficeth to have two of one County, 
and two of another where the iſſue is in two Counties, per Curiam,11, 
H.4.fol.63.Chall.g8. —_— ; 
Inan Annuity, ſeifin alledged in one Hundred , and the Church in 3- 
nother 8c. and the third Iuror challenged, becauſe he had nothing in the 
kiundred where the Church was, nou «locator, if he had where the ſeiſin 
| | — | &C. 


( hallenge. 
&c.P.20.H.6.fel.23.Challenge 35. andit ſufficeth to have two Hundred- 
ors where the Church, and two where the ſeifin was alledged, ard 20H. 
6. fol.25. 

foe nd anſwer againſt this Challenge, that he was ſworn before, 
the other ſaith, that he bad ſold his Lard, yet it ſecmed afterwards that he 
f} all be worn, for this Challenge is onely for want of notice, and it ſtay- 
ed ns ig 4 the ſale 'per cxuriam, but it ſeems that he might ſay, that 
the Land is Mveſted by courſe of Law, 2xere the reaſon, it ſeems all one, 
21 H.6.fol.69.challexge 68. and in attaint, he which had Land at4he time 
of the panel made and ſold it after, was ſworn, M. 14 H.7. fol.2. Other- 
wiſeitis of him who is challenged, becauſe he hath not ſufficient free- 
hold generally,12 H.7. fc/.4.Div1/.8. 

An inqueſt comes ready to paſſe againſt 7. who hath aid of the King, 
and they all were ſeverally challenged, becauſe they had nothing within 
the Hundred, and found two onely of the Hundred not eneiten ps 
ot the one cawe not, and becauſe. they were of the next Hundred, and 
the moſt able Knights of the County, and there were no more Knights 
within the deed and the King a party, the Array was not quaſhed, 
but an «&o rales of the Hundred granted; 2zere it the King were not 
party, Trin.25 Ed. 2. f6l.25, Chal.122. | 
An Array made by the Coroners was challenged becauſe there was 
none of the Hundred, and the Juſtices ſaid, if there be none ſufficient 
there, nor out of the fee of the party, and for that reaſon they return 
the Juxy of the, next Hundred, this ought to appear by the return of the 
Sheriff or Coroners, yet it being tound by the Tryers, that there were 
none ſufficient there, the Array was affirmed, 45 /ib. ef. Þ.1. (hal. 
123.Yide Diviſ 24. 

An Aſliſe in two Towns, in two ſeverall Wapentakes, and no Juror of 
the one Wapentake.put in, whereby the Array was quaſhed, although 
both guildable,28 /ib.eAſſ.P.38.challenge 141. . 

An Array challenged, and fix Tryers choſen by aſſent, and it was con- 
feſt by both, that there none of the Hundred but onely the {ix Tryers, and 
they ſhall not be challenged before that two be ſworn of the prircipall 
panel], ard afterwards by conſent the inqueſt remained for want of Hur- 
dredors, and aſter this by the Court, the party bad Challenge to the 
polles. Copley, the entry is, quod quidsm venernns & quidam non, &r 
Femparentes non habent within the Hundred, nor there dwelled without 
naming them, ſo it ſeems he challenged them not again, Qere of this ob- 
- ſcure reaſon, T.22 E4d.4.challenge 62. | 

A Juror once tried indifferent ſhall rot be challenged afterwards, be- 
| —_ he hath not within the Hundred, Tr.9 E4.4.f.16. chal.55.27 H.8, 

ol.31. | 

Where the Countrey is to come of the body of the County, ibis no- 
Challenge to the Juror that he hath nothing within the Hundred, tor no- 
place is 1mited from whence the Countrey ſhall come, 8 Z.6.fo/. 34. | 


Challenge. 
3M in Juror hath nothing wichin the Hundred , but within a Leet 
to which the Hundred comes together, it 4s ſufficient, 19 Fa. 4. 
fol.5. 


——<—_—_—__ —__ 


"XV [I].. Challenge for inſufſicieccy, and what ſhall be ſaidto 
be 3uſufficient, end where Ceſtuy que ule. 
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| | ba aReplevin where the Avowry is for Rent, it ſhall be good Challenge, 

rhat the Juror cannot expend 40.s. but' not if he avow for damage tea- 

fant, but Fitzh, thinks it all one, 4 H.6;fe/.21. and holden a good Chal- 

| lenge-where one avoweth for damage feaſant, 7 H.6.fol.25.Chal.22. and 
10 H:7.fel.14 but contrary 16 H.7.fol.14. 

Alſo this is a good Challenge, when the ifſue is upon the miſnomer of a 
Town, 10 H.6.f0l.8.Chal.30. and where the iſſue is hors de ſon fee, 9 H. 
7.fol. I.&c. 

But in a detinue of an Obligation of 40s. and declares to the damage of 
40s. it is ſtufficient if the Juror have 20s. or a Mark,for this is not to re- 
cover the ſumme but the writing,” 10H 6. fol. 7.Chal 29. 

In an Action reall to the damage of 20 Marks, the Juror ought to have 
40s. Land, .1o H.6.fol 8. | | 

In debt or treſpaſſe if the debt or damage amountnot to 40s. it ſuf- 
ficeth that the Juror have one Mark-of Land, 2M. to,H.6.fol.g.Chal.32. 
ahne 2 H.5.cap.3, butif the debt be but 201. and he declare for 20 1.dam- 
ages, the Juror ought.to have 40s. Land byſthe Statute,P.9 H.5. fol.5. 
Chall.71. So in treſpaſſe upon the Statute to the damage of 40 Mark, H. 
10H.7.fol.14. mo 

In an attaint the Juror ought to hare 201, a year Land, if it be not in 
Burroughs or Cities by the Statute, anno x 5 H.6.cap. and it is inten. 
dedas well of Cities which are Counties in themſelves, as of others, 1, 12. 
| Ed.q.fol.13.chaly 9. and fee where a Juror hath 201. land, but had not 
ſued his Livery of the King, yet adjudged ſufficient, A4.20H.7. fol.3. 

A Iuror being examined, ſaid, that he could ſpend but 5 s. but the try- 
= faid that he was ſufficient, whereupon he was ſworn, 234 3 H.4- fol. 4. 
chak.78. | 

A Juror was challenged becauſe he had not ſufficient, and it was found 
that T. was ſeiſed for life, the reverſion to the wife of the Juror, and T. 
leaſed his eſtate to the husband and his wife for Rent with condition to 
'reenter, and held a good Challence &c.7 H.4. fol.1. 

A Juror challenged becauſe he had ſold his Land after that he was imps- 

nel['d,fo that he had not now. avaſor,yet the land ſhall be bound to iſſues, 
becauſe alienation is his own a&, bur if he hath Land in right of his wife, 
or for the life of another, and the wife or Ceftuy qe vie die after the 
_ impanelment, he ſhall not be ſworn, becaulc it is the a& of God, and the 
| | Land 


Land isnot liable to iſfnes. Davers and Feed, he ſhall net becharged to 

attaint in the Land, and this, Challenge is given, becaufe men who have 
Land, will the more often ſay the truth for their ſafeguard, but prane 
chem that the iſſaes may be levied on the alience &c. but ſithence it appea- 
red that he had not aliened, but bargained his Land, therefore he was 
ſworn, Jdeo qurre M.12 H.7. fol. 4. 

A Inror ſhall not be charged for Land which is ancient demeſne, but 
for his Charter Land which he hath for life in his own right, or in the 
right of his wife &-c. within the County, 27.9 H.7 fel. 1. 

Alſo enquiry ſhall be whether any be ſciſed to his uſe whereof he takes 
the profit, H.g.H.6. challenge 27. Ts 

Where the 4 mages were 40 Marks, the Roll was raſed and made 39 
Marks, yet the Challenge good that the Iuror had not 40s. Land, 234.18 
 Ed.4.fol-13. | ery 2; 
There ſhall not be a Challenge to a Ioror in Zo»dox that he hath no- 
thing in the Ward by the Statute de «1907 H.7.cap. 4. | 

In an accompt of the receipt of 1001, tothe damage of 1Qol. it is 
no Challenge that he hath not 40s, Land &«c. 10H. 6 fo/.19. 


I CE 
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XIX, Challenge , where the King is party to the aGion. 


IN a Onare impedit by the King againſt two, the one challenged a Ju- 
ror, becauſe he was of the Livery of the King, Nyn &//ocatur, becauſe 
hee concludes not to: favour, P. 3. H. 6. challenge 17. But ſee upon 
traverſe of an office, holden no challenge to the array, that the Sheriff 
favours the King more then the party, for ſo be ught to do, but ſome 
ſaid that it is a good challenge, that the Sheriff was a waiter at the Kings 
Coronation,or other ſuch manuall ſervant, 34.22 Ed 4.challenge 63.viae 
accordingly of the ſpeciall matter, 4 H.7.f0l.8.challenge 65. and that he 
was but a ſervant, and favourable, is no Challenge tothe Array, 4: H. 
;f ol. 3» | | | 
; _ againſt the King, a man may not challenge generally, but ſpecially 
as that the Sheriff is bis adverſary,and ſuch are granted,4 H.7-f0/8. But in 
the book, one did challenge a Juror againſt the King,and ſhewed no cauſe 
untill the pannell was all over peruſed, as inthe caſe of a common per- 
ſon, 24.6.Ricb.2.challenge 105. But ſee, 3g lib. Al. p.22. challengt 126. 
he was put to ſhew cauſe in certain, becauſe the King was a party. 

It ſhall be a good challenge for the King in an information, that the 
array is favourable ; without ſhcwing- any ſpeciall matter, 4 H.7.fe/.8. 
challenge 65.and ſee there", that after the array affirmed, the King chal- 
lenged for another cauſe, &c. s | 

Upon an inditment of champerty, the King did challenge the array, 
becauſe the Sheriff had purchaſed parcell of che land of a ſtranger, where- 

| BpvUN 
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upon the array was quaſht, 44 £4.;.fol.3 8. challenge 98. 

In an Aſﬀiſe ofa Bailwick, by an Abdor, the Diſtringas traverſed, be- 
cauſe the Office is amortized. Shard, this inqueſt is at the charge of the 
parties, and is not Yale jus, and the King is not party, alſo the Office 
is not amorcized, Tr.16. Ed.3. challenge 107. But if it þe found for the 
Abbot in right agaiaſt T. and 4 Writ awarded co inquire of the colluſion , 
the King ſhall noc challeng?, becauſe the Jurors are ſenants to T, for 
his right is now in queſtion , Hil,34. £4. 3 challenge 175. 

The array was quiſhe, between che King and others, © b:cauſe the Ju- 
rors were not ſufficient, although it was ſayd, chat where the Kingis par- 
ty no challenge ſhall be to the array, for che parcy, and the array quaſht 
by the examination of the Juſtices, 38 /:b. Aſi/e p. 19 challenge 129, 

If a man outlawed for felony, ſaith, that he was ſo ſick at che cime chat 
he could not, &c. and the King hath the reverſion, the party ſhall have 
his challenges, The ſame Law is, if a man who abjures, ſaich chat he was 
eaken out of the way, &c. MH.4. Hg challenge 153, IA.L1.R.2, chal. 
lenge 166. | 

A Commiſſion to enquire of Nuſansin Thames: 'to. the Nuſans of the 
City of Lonaon, there was no challenge tothe array that it was made by 
the ſheriff of London, becauſe the King is a party, and it is his ſuit, T.rg, 
Ed.3. Dar. 279+ | | 

In an Aﬀile by an Abbot, the King challenged not , becauſe the Bailiff 
of Dean made the array, becauſe he is not party to this Aion, although 
heclaims Mortmain, T.16: Ed. 3.challexge 107: 

Againſt the King, the party ſhewed thac the ſheriff is bis coſin , and 
prayes proceſs to the Coroners, yet although the Kings Serjeants did not 
confeſs it, whereby proceſs was awarded to che ſheriff, the King ſhall not 
1 waning afterwards for that cauſe, but well for another, H.4 H. 7.fol,;. 

Fge. 
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X X, Challenge after Cha'l:nge tryed or adjudged Nul. and 
Challenge to the array after it was affirmed , or after Chal- 
lenge to the Polles, and where, and when one ſhall challenge 
peremptory, | 


N a Replevin, one tryed ſufficient for his free-hold, was challenped af- 

terwards for favour, 7 H.6.fe/.25. challenge 22. but challenged for ta- 
your andfound indifferent, he may not be challeeged afcerwards, be- 
cauſe he hath nothing in the Hundred, 9 £4.4.fe/: 16 challenge 55. 

Bat in a fwris utrum , one was cha lenged who h1d not the view after 
the Writ, Belknap, this is no challenge, becauſe he had ſeen the land, and 
did know it before, whereby he was ouſted, and challenped again, becauſe 

Colin, and that was tried, 24.6.R. 2.challenge 102, a} 
uroc 


( hallenge. 


A Juror was challenged, becauſe the Defendant confeſſed that he was 
joint-cenant with them, in whoſe right he is juſtified, and ic was held no 


challenge, wichout concluding to favour, wherefore he ſayd ſo, and hke- 


wiſe that he is not ſufficient, and becauſe the Juror is not party, nor any 


freehold is to be recovered, it is no p:incipall challenge, 2 were, for in the 
book at large he was crawn, p.7 H.6.fel.47. challenge 24. | 

That a Bailif hath no robes, is no cballenge, but good if he ſaith further 
that heis of his counſel], and hee was received to ſay ſo, 8 5b. Aſiſe.p.23, 
challenge 7. 

A Juror was challenged and found indifferent, he was called for and 
2ppcared not, whereupon both parties challenged him to have him drawo, 
:nd he was not, becauſe he bad made contempt, buc was fined for not ap- 
pearing, 36 H.6.fel,27 challenge 17- 

Vide Diviſ. 8. Where the one releaſeth his challenge, and then the other 
makes challenge, and it was there ſaid, if a man be arraigned upon indit- 
menc of ſelony, and challenge all the Jurors by reaſon, when the panell 


is read through he might challenge all peremptory and relinquiſh the 


cauſe, CM, 37 H.6.f0/.8. Challenge 48. But ſee in an appeal where hee 
challenged one becauſe he was procured, and it was found he was not, 
he may not challenge that Juror peremptory, but might at the beginning 
H.1o H.q.fol.9. Challenge 180. Vide infra, (". 9.H.5. Tr.14.H,7. 

A man being arraigned, challenged thirty ſix peremptory, and was 
hanged, H.3 H.7.fol.2. Coron.56. yet 3 H 7.fol.12, challenge 51. it was 
helg ſo, in the time of E4.4. that be which challenged thirty ſix, ſhould 
be Pur to his pennance, &c. 

In an appeal, it was holden, that he who is ſworn before upon the 
. ſame panel, which remains for default of Jurors, ſhall not be challenged 
peremptory afterwards, nor without new cauſe, &c+9 H. 5. fol. 7. chal- 
lenge 72: But the contrary was holden by Finexwx, becauſe peremptory 
challenge implyes cauſe, unleſs the other challenge were at the ſame day 
that the peremptory was, &c. 14 H.7:fd.19. ; 

In an appeal againſt many, a peremptory challenge by one, was allow- 
ed for the others, and then the Plaintiff challenged che array, and where 
he had but one Yenirefacias before, he now prayed to bave ſeverall Yeu;- 
re facias, T.g Ed.q.fel.27. challenge 56. 

Array remains for default of Hundredors by conſent, where none were 
of the Hundred but the Tryers, and the Court thought afterwards the 
parties ſhould have their challenge to the pu Bur Copley held the 
polles affirmed upon ſuch matter, becauſe the entry doth not name the 
Jurors, when they remain, vide liby«m, a'ſo there were ſixtryers, where 
there need to be but two, So four Hundredors beſides them, wherefore it 
ſhould be error to ſuffer the Array to remain, per Chok; But Brian ſaid 
it is well done, for the names of the Jurors are not entred, bethe Array 
quaſhr or affirmed, and the Array is sffirmed when it remaines for ſuch 
cauſe, 1.21 Ed.q. fol.76. and Th "ny Ed.qs challenge 62, 


One 
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Ghallenge. 
One challenged the polſes withour ſhewing cauſe, and afterwards chalſen- 
{cd che whole Array, becauſe made by a maintainer of the part of the 
Plaintiff, znd becauſe rhe firſt challenge was no: tryed , he was allowed 


ro have this challenge of rhe array, afcer chat to the polles, and m_ 
chis cryed againſt him, he did challenge one of the polles becauſe be had 


| taken mony, Tr:13 £4:3:chailenge 108: 


Butin attaint, the polles were tryed of the one part and the other, as 
well che Oo tales as the principall panel], and many crawn, and after- 
wards the Plaintiff won'ld have challenged the array of the Offo tales, and 
was not sllowed, becauſe he bad challenged the polles before, 34 /ib. A/; 
p.6. challenge 2.7, | 

And the array challenged by the Defendant, and affirmed, and diſcon- 
Enned by the not coming of the Juſtices, at the re-atrachment, the De- 
fendant chatlenged the array, #nd becauſe nothing of the Record remai- 
ned bur the originall and-the panel, the challenge Rood, 31; 13 H: 4: fo!: 
T0:challenge 1 55. 7” | 

And if che Plaintiff hath a venire facias ſerved, and it remaines by de- 
fault afeerwards, he ſhall not fay that the Sheriff is his cofin, becanſe he 
did know that before, but may ſay, that the Sheriff is cofin to the Defen. 
dant, T:15. H:7:fo/:9; challenge 173; | 


a — dt. 
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XX I. Challenge to witneſſes , or fo a Juror, becauſe be ir wa- 
med aVVitne(s1o the Deed, or to a Tryer, 


Ote, ifthere be ewenty witneſſes named in a deed pleaded; none of 
them ſhall be of the Jury, for it ſhall be a fall caking them off, bue 
it is nochallenge to a witneſs that he is cofin to the party, for the verdi&t 
ſhall be given by the Inqueſt, not-by them, and the Witneſſes ſhall 
be ſworne to ſpeake the trath of that which they have ſeene or heard, 
and if the witnefles or the inqueſt cannot agree, the verdi& ſhall be taken 
without the witneſſes, and then acraintlyeth, 23 /ib. Af.p.11. chellenge 
32,12./ib Aſſ-p.12.challenge 9. . 
A witneſs in an Aſliſe was challenged, becauſe he was named a diſfeiſor 
inthewrit, andic was not allowed, notwithſtanding that he hath purcha 


' ſed the Demeſne hanging the Wrir, for he ſhall nor be ſworn upon the 


fol. 30. 


ſeifin or diſfeiſin, and he was ſworn, alchough it was ſaid that he might, 
che Tenant of the Diffeiſor, and the Court ſayd, that they have tior ſeen 


- how witneſſes can be challenged, » 2 /5b. Af. p.1 2. challenge 9. 


It was-ſayd, That one VVitneffe alone will not ſerve, 48 Edv. 3. 


In an Afﬀiſe, it was ſayd, that the Array might be-tryed by Witneſſes, 
Stoyf fayd, not, for his Father may. well be a Witneſſe but not a Tryer- 
Berr, if wecannet Nave tryers, we muſt take the Witneſſes, &c, H 19 £4: 


2: Aſſiſe 409, But 


Bat ſceinan Aſſiſe, the Wieneſſes cballenged, becauſe they indicted 
bim of Felony, and allowed, Qaodaue, 33. lt. PT 344 The like 
was of the polles, 
— Tryers choſen, were challenged, becauſe Tenants to the one party,P 21 
H.6. Challenge 38. ang this before any were ſwarn upon the principsll 
nell, but where they were challenged for the Hundred. Bryan fayd, it 
ath not been ſeen, that Tryers may be challenged till cwo be ſworn of 
the principall, P.22 E4.4.Challeage 62.But one of the T.g/er aligned for 
a Tryer was by the Juſtices draws, becauſe favograble ; and be ſhewed 
the cauſe of favour; 5 H.y.fol. 11.challeuge 73. and it was no challenge 
co a tryer before eryall, that be is heir appargac tothe Demandant by a- 
ward, 7 H.4fol.1.challenge $3 contra, that he was God-father co the 
party, and another was put in his place, 4. 43 Ed, 3, Challenge 


95+ 
It is no challenge toa Tryer, that after he was ſworn, he hath married 
with the party, p.11 R.2. challenge 165. 


——  — 
— —— 


XX II. Challenge, and plea for a Jury , and not for the party , 
and where « Stranger to the Writ may challenge, and where 
the Bayliff may challenge for his walls 


T ſhall be a good challenge for the Citizens of Oxford, who is impanel- 

led, to ſay that thee be ſome forraigners in the-jnaqueſt, for they have 
2 Charter thatthey ſhall not be ſworn with forraiggers, but the Defen- 
dant ſhall not plead it, now the Mayor and Comminalty, 21.4 H.6.fel,6 
{barter 19. vide contra, that che Bayliffs ſhall pleadis, 29 /5b;A(. p. 15 
Conmſant 6o. | 

Vide that he ſhall not be impleaded out of, &c. ft was held a plea for 
the parties,not for the Mayor and Comminalty , and the party ſhall Joſe 
the advantage by a continuance taken, 8nd for that aiſo, thoſe of the 
town which were impanelled out, &c. loſe the advantage to plead the 
ſame charter, that they ſhall not be impannelled out of &c. 30. /ib. Af. 
p.1.conu/axs 61.29 1ib. Aſſ p.13. 

Afliſe awarded, and a panel| made by the Sheriff, all of one Liberty , 
where it ſhould have been of two. Trew ſaid, that none ſhall plead this 
but the Lord himſelf, yet the array was quaſht, T.8 Ed. fol.22.chall.3 
vide the caſe D5vi/ 11. | 

It is no challenge in an Afﬀiſe for the party to ſay, that the Juror was 
not ſummoned; &c. But good for the Juror himſelf, and the Juror ſhall 
not be ſummoned to make the view, but the Bailiff himſelf ſhall cauſe 
him to have the view, 44.8 Ed.3.fol. 69.challenge 4 

One may not challenge himſelf becauſe he is a Baronet, &-c:without a 
Writ out of the Chancery, although it be found by tryers, 35 2.6.f.46. 
Chall. 44- H b 2 Note 
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Note that in an Aſliſe the Bailiff may challenge for his Maſter where he 
appears for him 8&c. for favour, becauſe of his fee, as of robes &c. to 
the Array, ib. Aſ.P. 10.chall,15, _ 

Vide Divi/.19. That the King may not challenge where the iſſue is joy- 
ned at the charge of the parties, Tr. 16 Ed.3.chal.107. becauſe he is a 
ſtranger. = 

A Bailiff of a Liberty or Guild, may not challenge the Array made 
by the Sheriff where he ought to have ſent it to him &c. but let him take 
a Writ againſt him if he will, 3o 5b. Aſ.chbal.147. | A 

Ata Ns prius, the Bailiff of a Town may not ſhew the Charter, that 
he ſhall not be impleaded out of for Land &c. for he ought to ſhew in the 
Bench, 29 /5b. Aſſ.P.13.Connſans 59. : 


[EI 
_—— 


X XIII. Where a Juror may be removed without Challenge by 
examination of them which are ſworn, and where the party 


himſelf ſhall be ſworn to ſpeak the truth, 


H E Sheriff returns a panel as made by himſelf, and the Jurors exa- 
mined fay, that it was made by the Bailiff, and for this the Array was 
quaſhed, P.8 Ed.z. fel.2 2.challenge 3. vide the Caſe, Divi/.11. 
A Juror challenged was ſworn to ſpeak the truth to the Tryers, if the 
Challenge touch not his honeſty, vide after Divi/.24 Hill.4g Ed.z fol. 1. 


chal. 100.23 H.6.chal.19. M.19 H.6.fol.g. and where the Tryers cho- 


ſen were challenged, becauſe Tenants to the party, and they were ſworn 
ro ſpeak the truth , and they ſaid they were not, P. 21 H.6.chal.38. 
and when the partie hath ſaid, the Tryers ſhall be asked if he faid the 
the truth, 2.3 H.4. fol.q.chal. 78. and upon Challenge that the Aſſiſe 
had not made view, it ſhall be tryed by examination or by Tryers, 22 /;6. 
Aſſ-p.22.Triall 75. | 

Challenge to the Array made of the people of L. the contrary was in- 
quired of, and was found by examination, and therefore the Array was 

uaſhed, 28 /ib. Aſ.p.18.chal.139. So upon Challenge that the Sheriff is 
Gohip and confeſſed by him, the Array ſhall be quaſhed without more 


_ ado, P.4 Ed.zfol 11 .chall.51. 


X X IV, Where 


Challenge. 


X X IV. Where Challenge or matter alledged to avoid it ſhall be 
irzed, and how the Court ſtall demean it ſelf in order and try- 
all of the Challenge. 


| Juror challenged becauſe Tenant to the party, the Tryers pray 
A har he may be | och to ſwear the truth, and ſo he was, P.3 H.6. 
chal.19.19 H.6.fol.g.chal.3 2. | 

All the Jurors were challenged, becauſe none but the _—_ had any 
thing within the Rape, and one other, the Plaintiff ſhewed that all with- 
in the Rape were his Tenants, and prayed that they which were challen- 

' ged might be ſworn, if found for him, and by the 'Tryers it was tryed 
Preſently againſt him, whereupon a Decem tales was granted of the ſame 
Rape, bur if it were found tor him, 2xare if the others ſhould be 
ſworn, becauſe they were challenged before, P.3 H.6.challenge 19. vide 
the laſt Caſe of this Divs/. 

If one be challenged and two tryers find him indifferent, now he with 
the two ſhall try the other Jurors, and when another is ſworn the two 
Tryers ſhall be put out, and the two tryers ſhall try the reſt, and upon 

* Challenge for inſufficiency they ſhall pray that the party may be exami- 
ned upon Yer dire &c. and they ſtall be examined if he hath ſaid the 
truth, 44.19H.6.fel.g. chal. 32, 

After the Array challenged and tryed, he ſhall not challenge the Ar- 
ray of the T ales aftervvards, for they ſhall be challenged together, and. 
vvhen both be challenged togethev the Tryers ſhall be one of the panel, 
and the other of the 7 a/es per Port.H.21 H.6.fol.22.cbal.67.1b, Aſ.P.44. 
cl alenge 143. | 

The Plaintiff challenged the Array, and the Defendant the Tales, and. 

* one vvas taken of the Challenge of the plaintiff, and another of the chal- 

lenge of the Defendant to try it, 4.9 Hs. fel.11. Challenge 73. and 

{ee both Tryers of the panel were of the offo Tales, M. 8 H. 4. 


fol.17. 


Upon the Array, and alſo upon the Tales challenged for favour, two Yid.Tr.21 7ac.. 
of the principall panel rryed rhe Array, and alfo the Tales, and quaſht # B. R. in/%- 


the Array, andaffirmed the Tales, H.19 H.6. Chal.33.P.33 H.s6. fel.21. _ _ - 
chal 42, be the Challerge for one alone, or tor ſeverall perſons, ihidem, ns en x 
but if they quaſh the Array, contra per curiam, but upon the Array affir- thac the Triall 
med rhey ſhall try the T ales in the Kings Bench, andthe Tales ſhall not.ef the Array 


be tried untill the principall panel be tryed, M4, 9 Ed. 4. fol. 46. chal- 49 much ye 
- hs 57. © :n tie diſcrerion'® 
© | of the Fuſticcs), 

| ard therfore 
20 Aſſ.10, the, ap} inted one of the A'r2y, and the Coronrys 19 try it. Vide 27 Aff. 28. and 21 -(ſ.. 
26, alc, and 11 ihe prineapail Caſt Leicy tbe Tiz tl of (6 &t a Wis bj two Ailaray:s of the Cones 


by conſent of tie [4 ifs, 


The: 
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The one party: challengeth all but one, and the orher party challer- 
seth that one. It may be that he did it by Caution to have him tryed whe- 
ther he be favourable, wherefore the Juſtices would not take one of the 
Challenge of the Plaintiff, and him for the other, but the three, and 
the nine for Tryers, P.21 H,6.challenge 38. 

The Polles ſhall be tryed by the ſame by whom was the Array, whe 
were ſworn to try the Array, although that the party releaſeth his Chal- 
lenge tothe Array, if he challenge the polles they ſhall try them, 27 
H.6.fol. 26. | | 

In an annuity againſt the Parſon, and layes the ſeilin in one County, 
the Church being in another, and iflue upon a Preſcription, and tried by 


' both, and both panels are challenged, there ſhall be two Tryers,the one 


of the one County, the other of the other,P.34 H.6,f9/.36.challenge 43. 
but ſee that one Juror was ſworn by afſent to chuſe two others to him to 
try the other panel, and theCourt may chuſe two of the other panel to. 
try this, P.14 H.4.fol 63.chel.$8. and not one of the one and the other 
panel, to try both as it was 34 H.6. oo | 
So Tryers were to try whether the Juror was a Baronet, and found it, 
yet he ſhall not be helped without a Writ &c. 35 H.6.fol.46. challenge 44. 
After that fix were ſworn upon the principall panel, one was ken. 
Sed, thefix tryed him, and ” 29s could not agree till another time, and 
then they affirmed him, if he being called appears nor, he ſhall be amer- 
ced notwithſtanding the Challenge of both parties, becauſe his contempt 


_ appeareth by note of the preignotary, although he be entred upon Re 


cord, yet the Juſtices agreed, that if any being impanelled appears not 
where there be others, ſo as the Jury be full, the Juſtices will not in- 
quire thereof, but at the deſire of the parties, 36 H.6.f.27.chafenge 47. 
Bryan ſaith, there ſhall be but two Tryers, but by conſent of the party, 
21 Ed.q.f.70. B 

A Juror was challenged becauſe he had an Action depending 8c. found 
indifferent, was ſet afide, ſo that if there be enow of others, he ſhall 
not: be ſworn, but they ſay, if there be not enow we are agreed that it 
ſhall be done, afterwards the party releaſed the action depending, and 
he was ſworn, 2M. 38 H.6.#.6.challenge 49.One found indifferent was chal- 
lenged by the other, becauſe he had nothing within the Hundred, and 
was ſet apart untill it was known whether there were enough of the 0- 
thers, H.3 H.6.f0/.38. | 

The Defendant challenged the Array, and it was found indifferent, he 
challengeth one by poll, it ſhall be cryed preſently, becauſe the Array 
was found againſt him, bur after the Plaintiff challenged one poll, and it 
was not tryed untill the panel was looked over, becauſe he had not chal- 
ced the Array before, P.22 Ea.q.chal.61.Tr.43 Ed.z.challenge 93. 

The Jury appeared, and the parties could not agree of two Triers, 
whereupon the-Court cauſed the Plaintiff ro name four whom he would 
havgy and the Defendanr other four, and then the Juſtices ſaid, nu 

chir 


(Challenge. 
third and the fixth of the eight to rry them, 4 Ed. 4. fol.11. chat 
lenge 92. 


And where all are challenged, and they will not agree of Tryers without 


ſhevving ſome cauſe, and vvill not accept the offer of the Iuſtices, the Juſti- 
ces may chuſe tvyo tryers vvithout more ado,7ri».16 £4.4.f.7.but vvhere 
the parties agree they may chuſe Tryers, and here the one chuſerh three 
of the Challenge of the other, and then evefy one takes one of the ſix 
to try &c. 4.18 E.4.f.18.&c. 

The manner of Coſfinage not tryed, and the Array affirmed vvere put 
' into an houſe, and the parties prayed that they might have keepers, 
' negatur ſedente curia, but aftervvards it vvas granted, P. 7 Ed. 4.4. 
chal.5 4. | 


There was an Appeal againſt many, .and one Yenire facias, andthe 


Array quaſhed by the Challenge of one for all, and the Plaintiff prayed 
| ſeverall YVenire fac. to the intent that the Challenge of the one ſhould 
not be for the other. 7enxey, you ſhall not have them, becauſe you have 
choſen it jointly at the beginning, bur he prayed it at his perill, andat a 
Gaole delivery, if one ſhall challenge peremptory, the Clerk may ſever 
the felons, becauſe they are not empanelled upon any perſon certain, Tr, 
9 Ed 4. fel.27.challenge 56. 


Of the form of Entry where the Challenge is quaſhed or affirmed, Vide 


Diviſ.20. 22 Ed.4. ((hal.63. | 

The two Tryers could not agree, and it was the evening of the holy 
Tr. whereupon by conſent of the parties they weat at large untill ſuch a 
day, H.7 H.4.fol.10.chal $5, and where two Tryers had tryed divers 
- Jurors, and they and the others of the Jury were commanded to be there 
2gein the next day upon a pain, and although the Tryers have eaten at 
large with their companions, they ſhall be Tryers agatn, for they were 
not to give their verdict, 4.2 R.3.Challenge 101. bur ſee that it is error 
to diſcharge tryers. without giving a verdict, and therefore the' party 
would not releaſe his Challenge after the tryers were ſworn, 21 E. 4.fel. 
70. but Firzh. ſaid nothing of it, alledging the Caſe of 22 Ed 4.vide 
verasft, Divi(. 20. concerning it. | | 

A Jury was-impanelled of two Counties, and both challenged,and three 
were taken of the one panel to try it, and two of the other to try it, and 
both were affirmed, the plaintiff challenged a Juror, and he was affirmed 
and ſworn, and the Defendant challenged one, and the tryers agreed not, 
whereupon they were put under —_ and the plaintiff did not proceed 
untill they had agreed, for one of the one panel, and another of the o- 
ther ſhall be ſworn by courſe, and becauſe they agreed not that night, the 
_ tryers of both panels, and alſo the Juror ſworn, for the plaintifts were 
under guard without meat or drink, and after they agreed, and found in-- 
different, whereby he alſo was ſworn upon the principall panel, and vvhen 
the other Juror vvas in triall of the other, they did eat and drink, but nor. 
the Juror vyho vvas firſt ſyyorn upon the principall panel, untill the ver- - 


dit. 
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( hallenge. 
di& was given, and note that the Juttices would not take on e of one 
_ County, and another of the other to be cryers, P. 11 H. 4. fol. 63. 

Challenge 88. &c. | 

If there be three or more tryers, and the greater part agree, this is 
not to the purpoſe, but they ſhall be under guard cill they be all agreed, 
Tr.29 Ed.z.T riall 68. but fee where two agree, and the third not, the 
Fuſtices may take the verdig of the two, and commit the third to priſcn, 

per Curiam, 29 lib. «Aſ.P14.4.Chal.146, 
And challenged, becauſe he had an action depending, &c. or that hc 
aſſed at another time againſt him, it may be tryed by oath of the Juror 
himſelf without the record, but it is no principall Challenge, and ſhall - 
conclude to favour, and inquired by tryers, M4 8.H.5.fol.11.{hal.179, 
and ſee after howa Challenge by record ſhall be tryed, 43 Ed. 3. Chal. 

&C. | | | os 

” Inattaint the Array and panel were challenged, the Juſtices did chuſe 
two Knights to try who might chuſe them a Knight and a Serjeant &c. 
and the two Knights were of the ſame panel, 34 1b. Af[. p. 6. Chal- 
lenge .127. Ek 

Array challenged for favour, tryed by the Coroners, and not by them 
of the enqueſt, and Shar aid, the one Triall or the other may be good 
in Treſpaſſe by Bill, 27 {ib.eAſ.p.28 and ſee where it was tryed by the 
Coroners and one of the panel, 20 Aſſ.P.10.Chal.15.and 138, , 

In an Oyer and Terminer, the party challenged the Array, and prayed 
a trial! by others then by thoſe of the Jury, and the Court wou'd not 
29 lib.eAſſ.p.3.Chal.245. and vide Divi/.21. that one witneſſe may be 
tryer in default of others, 19 E4.2. Aſſiſe 409. : 

In attaint twelve were ſworn and the others challenged, becauſe they 

hadnot 20 |. land, but one who made defaulr. /azpf. you may now 
try by tryers if there be others within the County of 201.land, and if not 
they of the next value ſhall be ſworn, and alſo tryers ſworn, if there be _ 
. more of the value within the County, and this hath been done without 
being certified by the return of the Sheriff, Chok, you cannot inquire, 
nor ek any within 201. Land untill he that made default be ſworn, or 
challenged and tried per Cyriam, whereupon 16 Tales wereawarded, 36 
H.6.fol.23. Attaint.6.V ide where none of the Hundred were returned and 
it was ſurmiſed, that all there were Tenants to the party, and this was 
tried without return of the Sheriff, 45 /i6. 4ſſ p.1.Challenge 123. $2: 
where all were challenged, becauſe not within the Rape, and the Deten- 
dant ſhewed that all there were his Tenants, the tryers tried this preſent- 
ly without the return of the Sheriff, and it was well debated, Þ. 3 H.6. 
fel.39. and ſee ſuch a ſuggeſtion by one to the Yenzre facias ſhall not be 
accepted, if the other confeſſeth it nor, and then there is no other Chai- 
lenge for the other party, for this cauſe afterwards, P. 22 E4. 4 
fol.3. - | Bn 

; . | | | Ion 


( ballenge. 


Upen damage miſtaken, as 201. where it ſhould have been 40 Marks, 
the whole was void, anda new Triall, 44.19 H.6 fol.g. LD” 
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X XV. Triall of the Array in Aſſiſe or other Aion, where as 
to the polles, and where to ſay, that he was not ſummoned, or 
not to have the view, Titul.T rial, Divil. 23. 


'Sſiſe in the Kings. Bench, wherein a ſpeciall Aſſiſe the tryers ſhall 
be ex circumft antibus , but of the ſame panel , P. 9 Ea. 4. fol. 5. 
Triall 2F5, © 
In a ſpeciall afliſe the party ſhewed that the Sheriff was beyond the Sea 
at the time of the panel, and had made no under Sheriff, the Juſtices ex- 


amined the under Sheriff, who ſaid that he was the under Sheriff, and 


the Aſliſe taken, anda Writ of Error was brought, becauſe the matter 
ſhould have been tryed by four or five of the Jury, and not by the par- 
ty himſelf, becauſe it touched his honeſty,and although the Juſtices might 
rule the exception by their diſcretion without triall, yet becauſe they had 
tryed it otherwiſe then it ought, and made this triall parcell of the Re- 
cord, it ſeemed that this Error might be aſſigned, and in reaſon the par- 
ty ſhall have the averment after the return, tor before he could not have 
exception to it, per Gaſcoigye & Hulls,but Hank faid,if other triall ſhall be 


then by the diſcretion of the Juſtices, what ſhall be done, if by one Jury | 


he be found to be Sheriff, and by another that he is not &c. eAd gmod 
nom fust reſponſum. Gaſcoigne, if the Sheriff himſelf were there, it ſhall 
not be inquired of, but tried by his Patent , which is of Record, and 
where proceſle iſſueth to the Coroners to make a panel, the party avers 
that the Sheriff made ir, and not Coroners, it ſhall be tried preſemily 
by two of the panel, ſo it ſhould behere, H.10 H.4.fol.q7. Triall 103. 
9H. fol.1,Triall 36. 2nere, andſee where the Sheriff had returned 
a panel as made by himſelf, the Juſtices examined the Jurors of it, and 
they found that it was not 8 &d.3fel.23. Divi. 11. & vide Diviſ.23. 
where the Triall was by examination of the party, and if the under "She- 
riff or the Bailiff had confeſſed the thing, it had not been to him error, 
41 lib.sA[. Pla.26.Chal.166.Divi/.10. 

The three tryers could not agree, whereupon the Juſtices took one of 
the one pong, and .another of the other to join with them, and all 
were under guard till they agreed and aſligned, then the triers themſelves 
' were challenged, ard the third ouſted, the ſecond and the third of the 
three was tried by the other two, and affirmed, and ſworn upon the prin- 
cipall panel, and he with one of the two tryed the other indifferent, and 
by theſe two tryed good, the third was drawn, and the two ſworn up- 
on the principall, 7r.20 £4.3. Triall 68 

Baſtardy alledgcy in a Counter-plea of Colinape, alledged, tryed, by 
I 1 etyers 


214. 


Challenge. 


"Tryers in an Aſliſe, 26 H. 6, challenge, 153. 
What ſhall be done when a Bailiff returas others which had not the 
view, vide 41 lib. Aſs.p:26 
In a Writ of right, two of the four Kaights were challenged for 

favour, and two becauſe procurers, the Iuftices made the two ſuppoſed 
to be procurers to try the other two, and thecther ewoto try chem, 
and all affirmed, and then they choſe to them ſixteen Knights of them- 
ſelves, gire with a (word, which were of the affinity to neither party, to 
ery and take a place in the Hall, aud they ſhall nor chuſe any S:rjeant if 
there be Knights convenient, and the four ſball not be diſcharged, and 
empanelled with the ſixteen, and a Yenire facias awarded, and it was 
ſaid, that no habeas corpora ſhall iſſue here, but ſome hetd otherwiſe, if 
one be returned dead, the habeas corpora and wvenire facias for another 
Knight, and he ſhall be tried in Court if he be challenged, 7.22 E4.3. 
fol. 18. challenge 119. but it was holden that the challenge to the four 
Knights good, when they are in the houſe to chu'e the great Aſſiſe, ard 
ſhall not be tried before the Iuſtices Brain contra, and the oue Knight 
ſhall be tried by the three, and upon the drawing of him, the next ſhal! 
be tried by the two, and if they draw him alſo, and anotheris challen- 
oed, a new Writ ſhall iſſue ro make to come other three Knights, for 
che Challenge may not be tried by one, Nele moved there that they are 
Tudges, and it ſhall not be challenged, and therefore held by Her/e that 
they ſhall not be challenged now, but when they are putin the panel, P 


7.Ed.3 fel.13. 


— rey ——_— 


 RXXVI. Challenge, becauſe a Baneret, or to Knights in a Writ 
of right, or becauſe Knights are not returned, 


N 2 writ of righe, a Knight was challenged becauſe he was a Banerer, 
and it was holden that he ſhould be (worn if he be not a Baneret, and 
holds by Barony, 42.22 Eaw. 3 fol.18.challenge 119, but this ought ro 
be certified by writ, otherwiſe it 1s no challenge, H.35 H.s fel. 46.chal- 
lenge 44. | - 
Challenge to Knights in a Writ of right for affinity or other matter , 
and how, and when it ſhall be taken, and when the four Knights arc 
ſworn, they were commanded to go by the aſſent of the parties, and 
to chaſe to them twelve others, who did ſo,and afterwards the party ſhall 
not challenge, becauſe they have conſented, 30 Ea.1. 1tin, challenge, 


29 E 3,2. I5 
h.7,4cc, 


Wile 9 E.4.37 

3 H4.11. 34H | | 
6.18. Elix Dyer 246, The Array challenged by the Biſhop , becauſ” one Knight was retuyned, Sce C. 
Lit,15 7 act..Vide 327 H.8.2 C6. part, 54 and 4 Ex, Dyer the Lo'd Haſungs Caſe 208. acc, 


172: 
Pl. Comm, 709... Ina Pure impedit, It was holden, That when a Peer of the Realm is 


> part? 


no 


(ballenge. 
party to the iſſue, as Biſhop of C. that it ſhall be a goodchalleng: t bat 
no Knight is of the inqueſt, 7.13 Z.3. challenge 115. 
An arttaint ſhall nor be takea withoue Knighes, and if there be not 
 enow within the Wapentake, they ſhall be taken, De corpore comitatia, 
&c. M.ty Ed.z.Attaint 69. &e. 


—_ | ——_ — 
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XX VII. Chal'enge to a Furor, becauſe he came at the charges 
of the party, or dideat at his charges , cr where favour 
fall be implied, becanſe he is his pariſhioner, or within the 0= 
thers JuriſdiFion, Autbority, or in awe of the party, &c. 


Juror was challenged, becauſe he came or ſtayd at the charges of 
A the plaintiff, this is a principall challenge without more ado,though 
he be an indifferent man, 24.8 Ea.z.fol. 69. challenge 4. So ifheear at 
| the charpes of the plaintiff after the panell, 7:3 H.4q fel. 14. challenge 
154. and ſee there the challenge good where the Attornyes of both par- 
ties gave Mony to the Jurors for their diet, although the plaintiff would 
not allow it, bur difavowed it in the Court, 13 H.4 fol.ls. 
A Juror was drawn, becauſe he had eaten at the charges of the party, 
depending the ſuit, 7.22 R.2.challeuge 177. > X 
It is no challenge, that che Juror is a pariſhoner, where the plaintiff is 
Parſon, A. 3 3. Ed. 3.challenge 169. andit was in waſt, and indebt it was 
ſayd to be no challenge, becauſe the right of the parſonage cometh not in 
debate, 17 lib. A/. p.15.challenge 14. : ' 
Note, Challenge for eating, taken at any time before the verdiQ, Tr 
Amicus enrie, 14 H:7:fot: 31: 


— - woo ot. aA — 


A 


XX V III. Chalergeto « Juror, becauſe an Arbitrator for the 
one party, or io the Array. 


N Arbitrator choſen by the one party well challenged, not if he 
were choſen by conſent of both, although thar it was of the ſame 
treſpaſs, H, q H:6:fo! 24: challenge 16. But if he were an Arbitrator in 
another marter as debt,(where this ation is of treſpaſs ) and in attaine 
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209 H.7.3,& $3. | 


ty H,7.% | 
39 H.7.3. C* £, 


gat 71s, 


Bpon a falſe oath , in forcib'e entry, if the Sheriff were choſen Arbitrator 


for the one upon thetitle, and not upon the matter of the falſe oath, it 

1s no challenge, bur being choſen by the one, although ic was to b« ind f- 

ferent, it ſhall be a good challenge, for be ſhall not be held indiff-rene 

where he is not choſen by both, fo if being choſen by the one, and hath 

rot choſen of the matter together, it is nochallenge : But the Juſtices 

#0uld adviſe where it was, and it is found that he made an ingifſe _— 
I 4 2 war 


ward, M, 20 H.6. fol. 29. (balenge 37. 9 Ed. 4. fol. 46. Cha- 
lenge 57. 


A 


” a 
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X X I X. I hat Challenge being good in an aGion rea'l, is not 
good in an aFion perſonall, and where damages are onehy to 


be recovered 


| Treſpaſſe the Defendant juſtified by the commandement of two 

with whom the Iuror is jointenant, and this was not a principall Chal- 

_ becauſe damages onely are to be recovered, but it ought to con- 
e of favour, T.7 H.6.fol.4q.Chal.24. vide 10H.6. fol.7.Divi/.18. 


clu 


Onto, OA, 


X XX. VVhere cauſe of Challenge ſhall be ſhewed at the begin- 


ning and where nt, 


E that hath challenged the Array, it bemg affirmed, ſhall not chal- 

lenge the Polles afterwards without ſhewing cauſe preſently, bur if 
he had not challenged the Array, he might go through the Panel, with- 
out ſhewing cauſe to the Polles, P.33 H.6.fel.21.Chal. 42. which of the 
firſt point agreeth, P.22 Ed 4. (bal.61. and with the other agreeth, 
 P.7 H.4.fol-41.Chal.81. & T 43 Ed.3.(hal.93.Tr. 20. Ed. 3.chal. 116. 
and if after the Tryers be ſworn, the party releaſes his Challenge to the 
Array, he ſhall not challenge the Poll without ſhewing cauſe, for the 
releaſing affirms the Array, A. 27 H.8.fe1.26. 

In an Appeal againſt, many one challengeth the foreman of-the Jury, 
and he was compelled to ſhew cauſe preſently, but he ſhall not be tried 
'Lill the panel be gone through, becauſe noneis yet ſworn to try him, but 
inan Afliſe he may challenge generally and not ſhew cauſe cill the Panel 

be gone through, and after that ſome of the enqueſt be ſworn, another 
was challenged and tried preſently, and the firſt man challenged was tried, 
and the Challenge diſallowed. Now another of the Defendants would 
have challenged him, and could not, becauſe he did it not before, ſo be- 
cauſe ſome of the Defendants confeſſed that they were Clerks, they were _ 
removed upon their Challenge, and yet they ſhall not demand their Cler- 


Sy, AM.1H.5.fol.10. chalenge 70. 
In attaint the panel remained for default. It ſeems that although that 


- one of the firſt Jurors which was fworn ſhall not be challenged afterwards, 
unleſſe for ſome new cauſe, yet the panel of them ſhall be peruſed through, 
as if they were fworn, and then he ſhall ſhew cauſe,and ſhall be tried, 2. 


22 E4.4.fol.1.challenge 64. : 
| ore 


Challenge. 

Note although the King te party, the otter party which challergeth 
ſhall not be ccmpe)led to ſhew cauſe of the Challergevuntill all the panel 
be gone through, 24 6 Ri 2.ctal.105.vide contra adjudged, 38 lib. eAf. 
P.22.chal.128. but 6-R5.2. the Juſtices ſaid, that in Caſe of the King it is 
not as incaſe of a common perſon. | | 


————_C cc _#._Qwnwl 


XXXI. Where Challenge may be to Juror upon an Enqueſt of 
Office. | | 


N a 2nale ju to inquire of a Collufion upon a recovery by a Prior, 
I the King challenged the Jurors becauſe they were Tenants to him who 
loſt in the former Action, and not allowed, H.34 Ed 3.Challexge 175. 

It was held, that in a Writ to inquire of Waſft, the party may have 
Challenge to the Array before the Sheriff, and alſo to the Polles, but not 
ina Writ to enquire of damages, 2 H.4q fel.3.attaint 13. 

In awdita querela iſſue was taken upon the payment of a leſſe ſumme, 
and payment proved, whereupon he prayed Judgement, and the Court a- 
warded a Venire facias to the ſame Enqueſt to afſeſſe damages, and they 
would not tax themſelves, and the Detendant ſhall not have Challenge to 
them, unlefſe for ſome cauſe of later time happened, P. 22 Ed. 3.fol.F; 


Barre 283. 


ETA = — — 


XXXI1L. What things diſable a man from being of any 


jury : 


T hath been adjudged a good Challenge that a Juror hath been attaint- 
cd in an attaint, or ina conſpiracy, but it ſeems it is not ſo ofanattain- 
cer for forging of falſe deeds which 1s a new Action, 2, 33 H.6. fel.55. 
Chal.qt. | | 
It ſhall be a good Challenge that Juror is a villain, Tr.9 Ea. 4.fol.16; 
Challenge 55. and the Sheriff ſhall be amerced for ſuch return, 26 16. 
ef(ſ.P.28.Chal.1t35. An Alien born in Flanders may well be challenged, 
although he hath been ſworn to the rang and hath been in England 
trom his infancy, for that doth not make him a Dentzen, Ad. 14 H.4. 
tol.19.Chal.g1. Cs 
An Indi&ment was held void, where any of the Indicters were out- 
lawed of Felony, at the time of the indi&tment, and the Indictee alledged 
it upon his arraignment, where properly it ought to have been alledged 
before the Enqueſt taken, yet it was held at ſupra, and the Inditment 
adjudged void, H.11 H.4.fcl,40.4.1ndifimert 2 5.10 when one is excom- 
municated,ibidcm. | 


XXXILII. #here 


246 Challenge. 


XX xXlII: Where Challenge ſhall nol be allowed becauſe it i th, 
ſame panel}, which was another time returned by the Sheriff 


and quaſht, 


| Panel returned by the Coroners was challenged, becauſe the ſame 

An returned by the Sheriff another term and quaſh, yet not allow- 

ed, H.2y Ed.z3f1.37,Chal.121. the panel made by the Bailiff being of 

the parties Counſell was quaſhr, and proceſſe to the Sheriff who returned 
the ſame panel, and it was not quaſhc, bur there the Sheriff returned alſo 
that there were no more ſufficient ia the Hundred, 33 {b;Af.P. 12, Chat. 
126,vide Divi/.43. 


. 


_ Champerty, 


Sadie 
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CHAMPERTY 


MAINTENANCE 


I. YVhat Feoffment, Sale, or Gift, (all be ſaid Champertie, what 
not, | — 


WF one maintains the Demandant, who alſo recovers and enfeoffs the 
j Maintainor, Champertie lieth. So'where one maintains theplaintiff in w-_ "nds. Fx 
Debr to have part of the money &c. 47 £.3.9.champerty 4. anda Feof- ,,, 219 Re 
ment Sale or gift depending the ſuit, is holden Champerty of it ſelf, but i; wel againſ 
not if he purchaſe after Judgement, becauſe there is no ſuit then depen the /eler as thz 
_ ding, but that is to be underitood where he did not maintain before, 8 E, 3, ®urcbaſor. 
[3.champerty 3. And in|Champerty upon Proceſle returned ſuch a day, 
the Defendant ſhewed that he purchaſed before the Writ returned, and 
he was driven to traverſe that he did purchaſe to maintain pendant the 
Writ,and the plaintiff did aver thar he did, and then ſhewed the date of his 
Writ, 30 E.3.3.champerty 7. | 
It was ſaid by the Court, that if I bargain for Land before the 
Writ brought, and afterwards Livery and Seulin is given me, this is not 
Champerty, A. 19 R.2.champerty 2. and therewith ſeems to apree, Fitz. 
N.B.172. But ſee 30.3. before, and 9H. 7. 18. where the Defendant Yid.Plo,Com; 
pleaded the ſame matter, and further traverſed that purchaſe to maintain, 4®5» 
and yet it was faid, thatif a man take upon him to mazgtain or purchaſe 
before the Writ to maintain, 1f he do not in fatto maintain, that Cham- 
perty will not lie, ide 30 Af. 15. champerty 11. It is holden no plea 
that he did not purchaſe pendant the Writ, if he do not alſo traverſe the 
taking upon him to maintain &c. See the Statute of eArticali (uper 
CLartas,cap.1l1. | 
A Leaſe taken of Lands for years is Champerty, 30 E. 3. 3. cham 
POTTERY | | 
If a man covenant by Deed or without Deed , that I ſhall have the 
Rent of the Land in demands, to maintain the ſame is Champertty, bur 
a Rent granted out of other Lands is not Champertty, but it he do main- 
tain, Maintenance lveth, F.N.B.172, | 
I1. Whers 


% 


24.8 | (Champerty and Maintenance. 


IT. YVYhere a Feoffemnt or purchaſe hanging the Virit, ſhall not' 
be Champerty. | 


 Eoroyy nip ſuppoſing that he did maintain F. N.. who gave him part 

&c. the Defendant ſhewed that one ÞB. was ſeiſed, and enfeoffed the 
ſaid /.N; upon condition, and for the condition broken entred, hangin 
che ſuit, and did enfeoff him without that he had any thing of the Feoff 
ment of f.XN, yet becauſe he came to the Land, depending the ſuit, he 
was forced to traverſe the purchaſe to maintajn, or the maintenance, P. 
31 Ed. Champerty 3. but 19 R.2.Champerty 15. he did traverſe the Fe- 
offment of ?.X. onely, and it was admitted good, and the cauſe ſeemed 
to be, becauſe it is ſufficient to traverſe that which the party alledgeth for 
cauſe &c. but zo Aſ.15. agrees with 3; E.3.before. | 

Note that a purchaſe hanging the Writ is not Champerty, if it be not 

to the intent co maintain, which is denied by all the Serjeants, for that 
by intendment he will afterwards maintain, P. 32 E. 3. champerty 6. Bur 
ſee 4 E.2.champerty 12. that it is not Champerty without the intent, and 
therewith agrees F. MN. B. 172. of a purchaſe boxa fide. Vide 21 E.3.52. 
( hamperty 8, | | 

' Butfee8E.4.13. agreeing with the Serjeants, and that the purchaſe 
hanging the Writ doth imply Maintenance,if the Writ be not brought by 
coven, to the end he ſhall not alien his Lands &c.champerty 3. | 

In Champerty upon a Purchaſe hanging the Writ, the Defendant faid, 

that he was ſon and heir of the vendor, and it was holden no Champerty 
becauſe excepted by the Statute of Articuli ſuper chartas cp 11.the £1ir 
was to the ſonin Frank Marriage, T.6 E. 3.33-champerty 10. F. N.B. 
I72.ACC. 

It is holden per cariam, that if 1 make a Leaſe of Lands to T. for life, 
and Precipe is brought againſt 7. and hanging the Precipe he doth ſurren- 
der to me, that it is not Champerty, wherefore the plaintiff traverſed thar 
T had nothing in the Land before the Writ, 2. 17 E. 2.champerty 14.F. 
N._.B.172.ACc. 3 | 

It is holden, that if the Tenant make a Feoffment to his uſe, hanging 
the Writ, that it is not Maintenance. ./ 8 E.4.13.champerty 3. 


Fa 


—_—TO 


C— | — —_ 


ITI. YVhere Champerty (hail be without Feoff ment, Gift, Saie, or 
Grant upon promiſe in an Action reailor perſonal, 


N Champerty the plaintiFfdeclared, that the D-fendant did maintain 
ina Subpera to recotera debt, andto have part of the money, the 
Dzfendant ſhewed that the faid A. wava ſtranger born, and was indebted 
unt9 
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unto him, and promiſed him payment if he did recover, and that there- 


upon he went with him to councell, &c. and it was holden a good ex- 
cuſe, for the intereſt which he had inthe ſame, 15 H.7.2. 


Maintenance upon a promiſe to have part ofthe mopy in debt, or Pre- 1.Ma.Dyer 95 
If a man take 
maney 0 main- 
tain, althongb 
he doth not 
doth not after purchaſe, and therefore it was holden no plea, that he maincain, it is 
Chamyerty and 


T. is bounden to enfeoff me if I do recover the land in his name, now X###cnavce. 


cipe, is Champerty, .alchough the ation doth depend, ſo as he hath no 
loſſe, 47 Ed. 3.9. Champerty 4. H. 21 Ed.3.53. Champerty 8, And it 
was holden, that the Writ doth lye upon an undercaking, though-he 


did not purchaſe, hanging the Writ, 30 E.3.champerty It. 


if I do recover it, and he doth enfeoff me, itis Maintenance and Cham: 
perty, AM. 42 E.,3.23. Barr 190. —, 


hs Ot — 
—— 


IV. Wheat perſon ſhall have the writ, and where the Kine, - 4- 
rother party, who was not party for the King. | 


Irtox ſaith , Thatin an Afſfiſe Champerty lyeth, as well for the 

'\..Diſſeiſor as for the Tenant, and the one may have one writ, and 
the other another writ, and the husband alone may have Champerty up- 
on maintenance in an Aſliſe againſt him and his wife, or he may joine 
' his wife in the wrir if he pleaſe, and it is not material! which of them was 
Tenant, P.47.E.3.9. champerty 4. | + 
- Champerty lyeth for the King wichout any indi&ment, and without 
information by matter of Record, becauſe that the ftatute is, that the Ju- 
| Rices ſhall ſend to enquire &c. of the Lacheſs, &c. and the Writ re- 
quires not that the party demandant ſhall ſue,and if the party wil not ſue, 
it ſhould be hard to ouſt the King, T.12 Ed.3.champerty 9. Andſee;3 Z 
3. Itin. North. champerty 13. where Screpe gave Judgement according- 
ly. but Hz// there ſayd,that the Action is given only to the Tenant to pu- 
niſh the Champerty, and not to him who is Informer; Bu: ſee the Sta- 
rute of Articnls ſuper chartas 11. which gives the ſuit ro the party for the 
King, or for any other who will ſue for him, and the forfeitures to the 
King and Informer, vi 21 E4.3. 53: 

In a Writ of Champerty, where the Writ did abate for falſe Latine, 
yet the party was put to anſwer to the Kings ſuit, 17 Eaw. 2, chamnverty 
Pr 
| "his ſuit ſhall be ſayd the Kings ſuit, yet a man may ſue forth an Ori- 

ginal] out of the Chancery, or have a ſpecial| Writ to the Juſtices: to en- 
quire and determine, F,N,Z.172.C. ; 


K k | V. Wheve 
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WV. I here the party in Champerty , ſhall finde Sureties for the 
profi ts. p 


) Þ jaw this Writ abated, the Defendant was put to anfwer to the King, 
and the iſſue joyned was upon a ſurrender, and the Defendant found 


Sureties to attend the iſſue, and to anſwer the profits in the mean time, 
17 Ed.2.champerty 14. 


—_—_, 


— = 


VI. The forme of the Writ , and Declaration in Champerty. 


. 


He King in this aRion need not make any ſpeciall Declaration ; but 
alledge only, that the Defendant did maintain, &c, becauſe in the 
ARion he is not to recover damages, butto puniſh the party &c. but in 
a Puare impedit, he ſhall ſet forth the place and the day of the mainte- 
nance in theficſt ation , &c. T.12 E.3.champerty g. and the date of the, 
firſt originali need not be ſhewed, H.30 E.3.3. champerty 7. | 
The Declaration is good, which fuppoſeth that he did maintain, bang. 
ing the ſuit, though the Wric be that he did maintain, Pro parte habex- 
da, &c. Thorp ſaid, that there is no other writ, 30 Aſ.15.champerty 11 
P. 31 E.3.chawperty 15. Alſo wherethe Writ faith, Adbwo wank tener, 
and by the Declaration it appeareth, that the plea is determined, yer all 
is good, for peradyenture the party durſt not bring an Attaint , for that 
defaulc, 47 Ed.3- g.champerty 4.50 where the Writ is doubtfull, and by 
the Declararion it appeareth, that the maintenance is of the Demandants 


part, yetit is well, H.21 Ed.3.52. ehemperty 8. 


V'Itk. Againſt whom Champerty lyeth. 


FT Statute is a prohibition againſt the purchaſor, and ſeller, and yet 
the writ brought againft the purchaſor only, is good, :30 Af.15 . & 
31 E4.3.champerty 5. Aad ſee the Statute which gives pnniſhment at the 
will ofthe King apainft the Officer who maintaines, and pnniſhment as 
well to the ſeller, as ec. Feſt. 2. cap. 49 and 50. But fee the puniſhment 
ro looſe the land, is given apgainft the purchaſor only ,aud ſo it is of goods 
by Art culi ſuper chartar, 11 axd 12. and impriſonment fortwo years is 
given againſt the purchaſor and aſſentors, by the ſtatute of Berwich 11 
E.1.and 31.E.1.and che Statute of Veſtrs.1.cap.26. gives puniſhment a- 
cainſt the purchaſor at the will of the King. No man ſhall ger, buy, or 


promiſe to buy any title of Lands or Tenements , but of ſuch as nor 
| cheir 
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their Anceſtors have been a year in poſſeſſion, reverſion, or remaind er, 
upon the paine the buyer, or ſeller forfeit ſeveraily the yalue of the 
and, the one halfto the party that ſueth, &c. 32 H. B cap. 9. It mult be 
ned within the year, See the definition of Champerty, 75.33: E. 3+ 


—_ —_ 


mn 


_ #— m——— 


V I1I. Where Maintenance may be juſtified for Conſanguinity, 
add what maintenance it ſhalt be. 1. 
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FF my cofin, who by poſſibility may be my heir, giveth his proper goods 


co my councell, this is maintenance upon good adviſe, 7, 29 H.6. 
maintenance 2. and iſſue was joyned accordingly there in a reall aQion, 29 


H.6.1ſſue 83. Butin 34 H. 6.25. Itis holden, -chat the father may give 


mony tor his ſon, becauſe he is bound to find him , but not ſo of any 0- 
ther colin ; but the book of 29 H.6. was, that it was for his ſon who was 
his Heir apparant, every one may help his cofin to a Lawyer, but he may 
not give mony, 4 E4.4.32. But ſee 14 H.6. 6. Where he juſtifies as coſin 
to him who was arreſted at the ſuit of the Plaintiff, and pleads further, 


that he was a maintainer for him, and to have the ſum &c. Barry 15. It 


was holden that the brother of one of the commonalty cannot maintain 
in an aQion broughe againſt the Mayor and comonalty, 21 Z.4. 38, but 
otherwiſe it is if che ation were againſt his brother, a{#50 5654. 

And the Son may maintain his Father, whoſe heir he is by 
By Heyle, and therefore ifhe purchaſe of his father banging the Writ, it is 
not champerty, were, for it was delivered upon, but it doth nor ap- 


every Law y 9-22 H.6. 
oF Slow. Com.305 


If the fathey be 
impleaded,be 


pear that it was for that cauſe, or becauſe the purchaſe was in Frank: mar- may en/eeff bis 


riagetothe ſon, 24.6 E.3.33.champerty, 10, 


—  ._. 
A 


ſon for big aſſi- 
ſtance of him 
21- H,6,1 6, 


The ſon may 


I X. Where Miintenance ſhall b 
aud in what manner, 


e juſtified for aſfimity, 


: ive his own 
or alliance, rad qr 


thers councell, 


ace,attor. 


freind may counſell another, and it isnot maintenance, other- 


36 H. 6.28, 


Ne 
Obir it is of a ftranger, 4.22 H.6.35: and it was ſayd that a (Goſſip 3o H,sfy. 
may maintain for affinitie, and he who hath married my ſiſter may main- 9 7:5-64.4c. 


rain 28 cofin or brother may; but then he ought to alledpe that my fifter 
is alive, 24.6 £,45. And the Action there was, that he did retzin conncel! 
&-c. and I may maintain him who hath married my daughter, and may 
be at the barr with him, and comfort him, bat 1 may not give money. 
And Brian ſayd, that 1 may bring my neighbour to a man who hath 
OI in the Law 24:19 E.4.3, and that was in caſe of an attach- 


rent in the Chancery. 
Kk 2 X Phere 


15 H.7.2, 
22 H:6:35:; 
34 H,6,25.46, 


A 
vox TE 


. (hamperty and Matmtenance. 


X,-Where Maintenance may be juſtified by the ſervant, and im 
what manner, and when the AM iſter ſh.l juStifie Muntenance 
for bis ſervant. | 


Aintenance was ſuppoſed in an appeal of Maybem, brought by S:a- 
'V I gainſt the Plaintiff, the Defendant did juſtifie as ſervant, and the 0. 
ther by proteſtation that he was not his ſervant; for plea, ſaid, thar the 
Defendant did perſwade him that he ſhould not agree, and that he would 
pay his coſts, and afterwards be came with S: and payed ſo much, &-c: Itis 
a good plea if he alledge the giving of the mony to be after the aRion 
b:ought, for there is no maintenance if there be no ſuit at thetime, @c; 
4.3 H:6.54: And a ſervant ſhall not give mony, 19 E:4.3. | 
And a ſervant retained with meto go to Londex, cannot juſtific asa 
ſervant to aid and aflift me in my ſuits, but he who is retained as a dayly 
ſervant, for no certain ſervice, may juſtifie as ſervant, without ſhewing 
what kind of maintenance he did, which he cannot do in the other caſe, 
by Markham, Yuare 39 H:6.6: | | " 
No Servant may threaten a Jury, 19 H.6.3t. : | 
A man ray fignifie to his ſervant. who he ſhall take for his councell, 
the better co ſpecd bis cauſe, and may ſtand by bim at the bar, 19 H.6:30: 
and a man may pray a Lawyer to be of councel with his ſeryant, and juſti- 
fie the ſame in one town where the maintenance is ſayd to be in another 
town in treſpaſſe, vi. 21 He 7. 15. Haintenance 7: The Maſter juſtified the 
retaining of councell for his ſervant who could not ſpeak Enpliſh : Pri/ot 
fayd, 34 H:6: That I ſhall not maintain my ſervant who is arreſted. for his 
own debt or treſpaſs : Otherwiſe it is for any thing which he doth by my 
commandement, which was agreed by the Conrt, wherefore the Mafter 
fayd, that his ſervant prayed him to pay for him forty pence of his wages 
money, which hee did, and it was holden no good juſtification, for every 
ſtranger might ſo pay the mony of the ſervant, 34 H.5; 2 5. b. But Finch- 
den ſayd, that if my ſervant be arreſted for debt, &c. in Londox, or any 
ſuch priviledged place, I may help him, and ſpend of my own mony by 
reaſon of the loſle that I bave of his ſervice, otherwiſe it is if he be implea- 
ded in a Precipe, &c. 21 H.7,40: Maintenance 28. | 
— But Newton ſaid generally in maintenance upon an-appeal of Mayhem, 
That che Maſter may give of his own mony to the councell of his ſervant , 
ro which the Court agreed, and he may pay the fees for the diſcharge of 
his ſervant, or lend him mony, but he cannot give mony to the Jury for 
giving of their verdi& , . 21 H. 6: 13; and the labour of the Maſter to the 
Jury to ſhew the truth, was no maintenance, 22 H:6,5. | 
But it was.adjudged maintenance where the Mafter did deliver of his 


own money to diftribute &c: for his ſervant, 31 H.6,8: Errowr 32: And 


& ſcems che Maſter cannot give money to the councell of his ſervant, if 
the 


Champerty and Maintenance. 
the mony be not of his wages which he hathin his hinds, 19 E:4.3. But | 
he may retain councell without giving them mony, 31 H,6.1. 


—  ——_ — — may. 


X I. Where the Lord may maintain his Teaant, and he in the 
_ Rewerſion his Tenant. 


He Lord or he in the reverſion may maintain their Tenants by Ba- 
f þoimms and Paſton, 9 H.6.64. in a Detinue of Charters, but thar 
is for ſuch things as do appertain co the Lands, but they cannot maintain 
in treſpaſs done in lands of another, 24 27 H.6., Maintexance 25. And 
the grantee .in the Reverſion cannot maintain before attornment of the 
Tenant, but the grantee ofa term afcer the life of the Ter-Tenant, may 
maintain the Ter-Tenanr, 9 4.6.64, 
And I may maintain my Leſſee for years, or Bayliff, in any thing which 
doth concern the land, becauſe they ſhall not have aid of me: Soif one 
hath poſſeſſion of my goods; and they be attached, which Daxby denyed, 
29 H.6 21. 
: Treſpaſs brought againſt 7. S:who juſtified for a buriallin the Church- , ,g ..,, 
yard of the town, and it was holden thatevery one of the town might ;z s. x, i: was 
maintain him, and ſome ſayd, That the Lord ofthe Town might likewiſe adjudged, tha: 


ſo do although he were not one of the town, Yaere 18 Ed 4.2, If the cuſtome 
| ofe Manno: be 


Me 8 _— #n queſizon be« 
| tw:ixt the Lord 
: ! | . . and a C 0/y- 

X I T. Where Maintenance fhat. be to a ſtranger, and juitifiabls, |. ,, 
Jor 1he Intereſt which he hath, and becauſe he may thereby other cojybol- 
ſirengthin his Title, ders may ſpend 

| | tbeir money 1n 
maintenauce of 


Aintenance- was iuppoſed in a Detinue of Charters, The Defen+ {be other, ang 
dant ſhewed, that S. was ſciſed of certain lands, and granted the *#* <ufome. 
ſame to him, and that the Charters did concern that Land, and that he 

granted him the Charters, if he could recover them. Babbington ſayd , 

if the grant were good, then S, had no cauſe of ation, &c. and if voyd, 

then it was void, and then itis maintenance, becauſe the Defendant had 

no intereſt, therfore we are to ſee if the maintenance was before the grant 

or afcer, 9 H.6.64. | | 


” 


mm— 


S. ts bound in an obligation to T7. who is indebted to me, and aſfignes 
the Bond to ſucin his name, and delivers me the Obligation, T. dyes, 
and afterwards I do put the obligation in ſuit in the name of his Executors 
who agree unto it, this is juſtifiable maintenance, andif one be bound to 
7. to my uſe, I may ſue the bond or may maintain the ARtion,if ke put ir 
n ſuit, &c. H. 34 H.6,30. Maintenance 34. and in the firſt caſe I may pay 

| councell 
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councell with my own mony, Q#cye 15 H.7.2. 
If anelye attached by my goods being in bis poſſeſſion in Londex, I am 


not bounden thereby, and therefore I cannot maintain him, by Daxby. but 
I may maintain my Bailiff, and yet judgment given apainſt him ſhall nor 


bind me, v1.39 H.6.21. 


Tenant in a Precipe makes a ſeoffment, pendant the Writ, and after- 
wards looſeth by default, and brings deceit, the feoffment cannot main- 
tain him, 8 E.4,13. Maintenance 19. ; 

He who is a meer ſtranger, cannot pay councell for me, 21 H.6. 16. 9 


 £.4- 32" 


It was holden , that the Lord cannot procure his villein to ſue for his 


goods which are taken, yet it ſhall be for his advantage, ſo where his 
_ villein wasdiſturbed of an Oxe graſſe granted to bim, 22 Ed 3.1 5. Reple- 


vin 38. . | | 
' If the Debtor pay mony to the councell of the debtee,the ſame is main- 
tenance, 194.4 5. | | 


C— 


—— — 


XII, what A@ ſhall be ſaid maintenance by him who hath not 
to do erc. what not, | 


| CY came to a Preiſt, and ſhewed him that a tranger had a (apias a- 


gainſt him, and prayed his adviſe, and hee adviſed bim to appear at 
Loxdon,and to purchaſe a Swperſedeas, and it was counted no bar ,. be- 
cauſe no maintenance was acknowledged, for which cauſe he was driven 
to traverſe che maintenance, 22 H,. 6.35. aud 39 yet Priſot thought ic a 
good barr, becauſe the ſtranger was a poor man living of Almes, &c. to 
which 21artin agreed, 9 H.6. 6,4. | 
Preſet conceived, that if a ſtranger came with me to a Lawyer, and 
prayes him to be of my councell, that this is maintenance, T, 35 H.6.main- 
fenance 21,21 1.6.16. aintenance 20. But one neighbour may inform 
another of a man learned in the Law,22 E.4.35. But if I ſhew my eviden- 
ces toa man not knowing the Law, and hee ſay expreſly that they are 
g00d, and cannot be berter, it is maintenance if he be a Lord, or other 
powerſull man, £.36, H 6. Maintenance 22, M.22 H. 6. 5. Maine: 
wance 8. See the Statute of 1 E.3. cap. 24.80. 26 E,z.cap. 3. doth not li- 
mit any certain puniſhment. | 
If a ſtranger be compelled by the Court to ſpeak the truth, and be deli- 
vers what be knows of the truth, this is juſtifiable. So if the Jury come to 
him to have notice of the matrer; bur if he ſpeak ro them of his owa.ac- 
cord, he ſhall be puniſhed for maintenance, although char be cruth which 
he ſpeaks, Per cariam, 28 H 6.6, Miintenance1i0, And it is there ſajd, 
If a ſtranger doth come tothe bar, and informes the Jury of his owa head, 
[Cis maintenance, but not if he be examined by the Juſtices, See the _ 
0] ; 
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of conſpiracy, 20 H.6.36. of him who was impanelled and was drawn &c, * 


, and ifa ſtranger come to the bar with me, this is maintenance, though he 
ſpeak nothing, 22 H.6.5. and by Priſor 32 H.6.29. 


If a ftranger give his mony to another co diſtribute to the Jurors, this 


is maintenance in the firſt, although the other doth not diſtribute ir, and 
if he do diftribnte ir, chen ic is maintenance in them both, 28 H.6.7. 2ſain- 


tenance In, | ; 


th a — pa 


— —— — — IT Cu ——— 


XIV. What Ad (hall be ſaid Maintenance in bime who ma y in- 
meddle , viz. Attorney or the like: 


F a Serjeant or an Apprentice deliver the Law at the bar for his Cly- 
ent, it is lawfull, but if he after ſay to any of the Jury, that he ſhall be 


beaten if be do not paſs for his Client, this is marntenance, 4b inirio, 36: 


H.6.27. Maintenance 15. 

Alſoit is hoſden no maintenance for an Attorney to give of his own 
money to councell by his Clyeat, 7.35 Hen: 6: Maintenance 27, Per 
Cariam. | | 

And Maintenance doth not lye againſt an Attorney for ſpeaking great 
words tothe party, for he may inform the Jury, but he cannot give them 
money, for that is Maimtenance,but not Embracery.H«//, An t mbracer 
is he who taketh to embrace, to lead the Jury, but maintenance doth nor 
lye againſt the party bimlſelf for giving of mony to the Jury, 13 H:4:16; 
Maintenance 23, | 

One Juror may perſwade another to be of hismind , as he thinks the 
right is, bur cannot give money, 7:17 E:4:5:anditisa good barr prime 
{acie, that he was one of the Jury without any more: Yet he further 


fayd, that he had given his verdi&; the Plaintiff ſayd, that after yerdi&. 


he prayed the Steward to give Judgement ſo ſoon as the verdie paſſed , 


and that was holden to be maintenance in him, 18 £.4. 1: and 2, See the - 


caſe of conſpiracy, 22 H:6:36: 


An Attorney cannnot promiſe a reward , but a Counſellor may take 


part ofthe Land for hisfee: And one may iuſtifie the return of a panell 
3s Bailiff, and traverſe the maintenance, 13 H. 4.19, 


RV. here 
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X V. Where Maintenance may be juſtified by Pledge , Mein. 
pernor : Bayle , @*c, where not. ol 


YR:/ot ſayd , that a Surety or Main-pernor, ora Baylor ofthe body 
&c. cannot intermeddle in the ſuit, but may come to the barr, and 

ſee that the parties appearance be recorded, and he who is Surety for the 
Peace, may not intermeddle in a Scire facias againſt the principall, for 
the breach of the peace, H.34.H.6. 25. and 29. But the Mainpernor of 
him who is arreſted in London, &c. may promiſea reward to the At- 
eorney to be diligent, by Danby, and Wang ford, and by wangford,he may 
give money , but 2zere of that, but the Bayle upon a Ceps corpws retur- 
ned in Bank, cannot maintain, nor a ſurety for the peace, for they are 
but to yeild a paine, and not the principall, Z:r:/eton ſayd, that ſureries in 
a writ of Error, may ſpeak to the Councell, but Pri/er ſayd, that. in treſ- 
paſs againſt two, if one of them do make default,” he cannot maintain the - 


- other inthe iſſue upon the principall, but he may as to the damages, 2»«- 


re, H:32 H: 6: 29: — 
And the Main-pernor in debt may well ſae to ſave his maynpriſe, and 

ſome ſaid, the ſame was no: maintenance, 14 H:6:6:Bar 15: | 
Brian thoughtit a good bar in generall maintenance, to- ſay, thar he 


took the party inthe firſt Action go Mayn-priſe, 14H: 6:6. 18 Zady. 


412, 
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X VI. Where he that is nonſuit ſhall have maintemance. 
A Man mayhavean Action of Maintenance after that he is non-ſuir 
inthe Aion in which, &c, P.33. E.3. Maintenance 26. againſt 7 H. 
4: But Maintenance well brought after diſcontinuance, P:3.H.6. Afainte- 
nance 2.95.7 H:4 3o, The Book is not contrary to 33 F.23. but the Writ 
ſhall abate, ſuppoſing 4/i/am captam, where it was not Capta. 


rr eee rr ers er SI Ir I II ts ee eats __ 


XVII. Where a man ſhall be puniſhed for Maintenance, althouch 
220 Record be of the Principal! Suit. 


| I Maintenance upon an Appeal of Maheim, it was ſaid, that no Proceſs 


was ſued in the Appeal but an Attschment, and that returned No» eff 
inventus, and afterwards the whole was diſcontinued, by which, although 
the Statue be pgenerall, 252, That it is not lawfull to mointain, yer it is to 


be meantif the party be grieved( which he is not here, c, But the _ 
aid, 


Champerty and Maintenance, 
Gid, that he might be arreſted upon the Attachment, and fo grieved,P. 
3-H,6.5 3. Maitenance 2. ; 

It is holden that if one maintain, ſo as my originall cannot be retarn- 
ed, no action lyeth upon it, becauſe Ns] tiel Record is a good Plea, 
P. 10 £:4.19.44.3.1i6.6.5.4. But it is Champerty to purchaſe before the 


Writ be returned, if it be afterwards returned, JA. 30 E. 3. Champerty 
7. and Newton ſaid, that to maintain betwixt the date and the return of 


the Writ is Maintenance, 9 /ih. 54. and ſee a Prohibition in a Luare 
impedit before the Writ returned here againſt him, who ſued in the { pirt- 
tuall Court, 2 £.4. 12. Contrary of eſtrepment upon a Formedon, be- 
fore theReturn, although the Formedon be delivered upon Record, 18 
H.5. which is not law by F.N. B.60. —” 

In Maintenance of a Writ of Right in Ancient demeſne in the nature 
of an Aſliſe, it is not ſufficient to alledge that he did maintain, hanging the 
Writ, but muſt ſhew the day of the Writ, for here AX» tie! Record is no 
Plea. 2uere,And no ſuch Plea depending ſhall be tried by the Jury ; for an- 
cient demeſne is not recorded here &c. Yide 8 H.5.8.Aaintenance 29. 


—_— 
. 


a. Arr rr ee es 


XVIII. Whew zot guiity, or the generall iſſue ſhall be taken 
in Maintenaxce, and what ſhall be a Plea to the Writ. 


Nt guilty is holden to be no iſſue in this Action, but the Iſſue is,* 
L N that he did not maintain &c.H.8 H.6.37, Maintenance 3. but the 
one Or the other ſeemed to be good, 21 H.7.14. | 

And where the Plaintiff is driven to ſhew eſpeciall Maintenance, as gi- 
ving money, the Defendant may well ſay, that he gave not any without 
anſwering to the point of the Writ, 14 H.6. gH.7.11.acc. Andit is no 
Plea to the Writ, that the Defendant is dwelling 'at another place, be- 
cauſe no Proceſle of Qutlawry lieth in this Action, 1 8 H.6.37. - 


" + 


XIX: VI here Maintenance ſhall be juſtifiable by reaſcn of 1h: uſe 
of a thing reall or perſonall. 


Qin que uſe may bring every Action touching the Land in the 
name of the Feoffees may intermeddle in every Action ſued by 
the Feoffees, and ſo of (ſtuns que #{e, of an Obligation 34 H.6.30. & 
33 Mainmienance 14, 
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258  Champerty and Maintenance. 
X X. hat fail be ſaid Maintentnce, to cauſe a manto be indifed, 


Ri/or ſaith, that f. ſhall bave Maintenance apainft him that labours 
Pit T am indiRed, becauſe it is the Kings ation, Paſtor contrary, 22 
H.6.5. See the Stature called the definition of conſpiracy, 33 E.rt, What 


Maintainors are conſpirators. 


X X I. I# here he that recovereth ſhall have maintenance. 


F 1 do recover againſt the Defendant, yet I ſhall have maintenance a- 
| rr” every one who hath maintained in the aRion , for then the Sta- 
rute.is a prohibition, 7 E.4.15. aintenance 17. | | 


X Xl, Where Maintenance will lye for undertaking , without 
maintaining in fad. 
N Maintenance, it was ſuppoſed, that the Defendant gave money to F. 
ro diſtribute to the Jury, and it is not ſurmiſed that be did diftribute it to 
the Jury, yet it is good. Paſtor, if a man give money to Jurors to deliver 
their verdiR, it is maintenance, though they give no verdiR, and al- 
though the gift were before they impannelled, vi. 22 H.6 5.28 H.6 7. 
That it is maintenance to give money to diftribute, without ſhewing to 
whom to diſtribute it, and if the other doth diftribureir, it is maintenance 
in bimalſo, 31 H.6. 1:a»d 2: But he that takes upon him to maintain; and 
doth not maintain, ſhall not be puniſhed, 9 H:7:18. 


X X I [I. Where a Bill (bal be ſued of maintenance in the preſence 
of the Court. 


T was holden, that a bill of Maintenance lyeth, Sedente. curia, againſt 

every ſtranger or minifter who doth maintain, and although the bill 

_ -_ _ doth nat expreſſle,that he who maintains is preſent in Courr, yet if it doth 
M.6. facobi in. g near that he doth maintain, Sedente caria it is good, otherwiſe it is of a 


re he —_ bill in Caſtedia Mariſcall.and it was holden, that if a ſtranger in another 


judged by the county do maintain here by his oath, a billlyetb againſt him, 22 H, 6. 24. 
who!e court, and 26.Bill 3. | | 
thatif a man do 


aſſiſt one whois XXIV. Upon Maintenance in what Court this writ lyeth, 


ety 4 7 |þ is holden that maintenance lyeth for maintenance in ancient demeſne, 
maintenance, Lex hoc ſequitsr, that it lyeth upon maintenance in a court Baron, 2: $. 
becauſe it is for H.5 8.8 irlieth upon an attachment in Chancery, 19 E.4 3.and it ſeems 
we benefit and it lieth upon maintenance in a Subpera,quere 15 H: 7.2:and the ſtatute of 
w vpmoinety 20 E.3.c. 3. forbidsmaintenance in the Kings courts or elſe where, and 
ro afſilt ay in. ©Þe Star. of 2 3.R:prohibits maintenance in the country or elfe where, ſee 
former ups#n ay the penalty there at the will of the King, and the Stat. of 32 H:8: forbids 
penall law in maintenance in the Chancery, Whitehall, Starchamber or elſe where wher- 
_—_ TP i of land is holden by patent,commiſfion or writ, upon pain of every of- 
for which bÞ fence 10/. if it be ſued within the year, & maintenaace ſhall be enquired 
foul be puzi- Of, ex officio, by Juſtices of Nifs privs, 4 E.3.c, 10. | 

d, : The 
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The ſtatute againſt redeemers doth not appoint any certain pain 20 E.3. 
c.4.but the ſtarute of 8. E.4.appoints 5 l.by the month againſt the retainor 
and the ſervant for uſing of the Livery &c.and 5 |.for the giver, and 32 
H.8 c.9.gave 10l.for every offence againſt an embracor, and the ſtatute of 
19 H.7.ſpeaks that the maintainor or embracor in an inqueſt of rior ſhall 
forfeit 201.and be impriſoned. None ſhall give Judgement in the County 
Court, bnt a due officer. eſt 1.cap. 33. | 

Juſtices of Peace ſhall inquire of Maintenance by Statute of 37 H. 8. 
cap.7 Execution of Statutes 4. 

See now the Statute of 32 H.8 cap.9. againſt Champerty, and bringing 
of pretended Rights and Titles, upon which Statute and the Proviſoes, 
note, theſe points hereby adjudged. | 

1.That if A.be owner of the land in poſſeſſion and B.who hath no right 
to the land contracts with another for the land, although the grant be ut- 
rerly void, yet, che grantor a nd party are both within the Statute. 

2. That if the diſſeiſee, who is out of poſſeſſion contrat with ano- 
ther for the land, he hereby maketh his right which was good apprehended 
right, and the grantor and grantee are both within the Statute. 

3.That whoſoever hath the ownerſhip of the Land, that ſuch an owner 
may at his pleaſure bargain and contra for the land, and need not ſtay a 
whole year before he make a ſale or contract for the ſame: & therefore the A | 
mortgagee who hath redeemed his land, may fell the ſame within the year: _ —_ 
ſo if the diſſeiſee releaſe to the diſſeiſor,the difſeiſor may ſel the land with- 38. 
inthe year,and is out of the Statute.So if a man was out of poſſeſſion, agd 
recovers the Land in ejefione firme, and is put in poſſeſſion by a Writ of 
Habere facias poſſeſſionem:he may ſel the land preſently,ſo it was adjudged, 

'36 Eliz.in Com B. in Pages caſe 7 Car.Regis in the Kings Bench, in Sir 
Tohn Off leys caſe, and H.8.Car.inthe Kings Bench,in King and Hills Caſe. 

4. If the diſſeiſee diſſeiſe the heir of the diſſeiſor, although he hath an 

- ancient right, yet becauſe his poſſeſſion is not lawfull, if he fell the land: 
before he hath been a year in poſſeſſion, he is within the Statute, becauſe 652.3 69. 
the heir of the diſſeiſor hath right to the poſſeſſion. 

5. That the buying of a Leaſe for years is within the Statute, and he ſhall , = 
forfeit the value of the land, but if a man make a leaſe for years to try his _—_ = _ 
title in ejefF5one firme,it is out of the Statute,unleſs it be to a great man to Cock, ams caſe, 
ſway and contenance the cauſe. | 

6. That a cuſtome is right, or a pretence to it is within the Statute. 

7. That if he be Tenant for life the remainder 1n fee by good title, that he 
inthe remainder may obtain the-pretended right ofa ſtranger_ becauſe it is 
a means to extinguiſh ſuits and troubles, > 
| 8. That if che diſſeiſor makes a leaſe for years or life, with the remainder 
over for life in tail or fee, he in the remainder cannot take any promiſe or *4 # 3-5*. 
covenant, that where a diffeifor hath entred upon the land and recovered C.Hit JE a5r, 
it, that he ſhall convey the land to him in the remainder, co avoid the par- 
ticular eſtates, = | 


Plo.com.80, in 
Partyidgescaſe 
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\OLOUR 
| Matters of it, | 


[. 1n what Afions Colour ſhall be given,and in what not. 


'N a Writ founded upon the Statute of 5 H.2. the Colour ſhall be 
given, as in Treſpaſle,z3 H.6.54-37-H.6.31. | 

Colour ſhall be given in an action brought upon the Statute of 8 H.6. 
Pide 7. Jac. in of forcible Entry,21 H.6.39.8 ſo ſhall beina Writ of Entry in the Qui- 
the Kings Bench bus of a diſſerſin to the father of the plaintif, 9g E4.4.13.S0 in a writ of en- 
in Pigot and try ofa rentofa diſleifin made to the peredeceſſor of the plaintif, 19 £44. 3. 
Godders 9" 2 _ Alfoina Raviſhment of ward, it is agreed, that if the Tenant do not 
6 nvn{o.ggy | claim by the Plaintiff, that he ought to give Colour, 2 E.4 27. - 


ed that c0- : : 
Gat hall not be Asto Treſpaſle, or Aſliſe, theſe are the proper ations, in which Co- 


given n an lour ſhall be given. ES, 

pin c þ But no Colour ſhall be given ina Writ of Entrie, in the nature of an 

the Plan. Aſliſe, 21 H.6.18. becauſe it isa "recipe in its nature. Ls, 

ſhalt be adjud- Alſo in Treſpafſe de parcofrafto, or in Reſcous no Colour ſhall be gi- 

eedin by Tult ven, 13 H.7.11. So in an Aſltſe of Coven againſt the Lord who im- 
proves. there needeth not any Colour to be given, 7 Ed.3.6,7.Br. Aſſ/e 
423. SeeC.1o part in Doctor Leyfelds Caſe, in what Caſe Colour ſhall 


be given, and the book there vouched. 


— 
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I. What matter alleaged ſhall be a ſufficient Colour and what 
rot, as well for the Seiſin of him who is Plaintiff , as ſor 
his eſtate. | | | | 


| Treſpaſſe the Defendant faid , that ?.S. was poſſeſſed of certain 
goods, and'nade the Defendant his Executor and died , and that he 
ſeiſed the goods and delivered them ovec to the Plaintiff to re-deliver 
back unto him, and be would not re-deliver them, for which cauſe he ſei-- 
{ed the goods, and it washolden no good colour, becauſe he did not ac- _ 
knowledge 


Colour and Matters of it. 
knowledge the property of the goods to be out of himſelf, 28 
H.6.4. | | : 

Soin 21 H.6.36. In Treſpaſſe for charters, &c, It is now pleaded 
that the property was to f.N. who bailed them to the Defendant, and 
the Plaintiff took them, and that he did retake them, but in the firit caſe 
the caſe had been, chat the Defendant did deliver them to f.S. who gave 
them to the Plaintiffe, and he took them by force thereof, and that the 
Defendant did retake them, that had been good, and ſo is it holden 
in 7 H.6.31. So it ſeems by the Book of 21 H.6. If he had pretended 
that one 7. S. was poſſeſſed of them and bailed them to w P.who gave 
them to the Plaintiff, who took them,and . S. did retake them, and gave 
them to the Defendant, for in thoſe cafes he had colour by force of the 
gift, becauſe he had property thereby : So as it appeareth by theſe ca- 
les, that he ought to alledgea property or ſeiſin, although it be by 
wrong, and that alſo is proved by the caſes following. _ 

In 21 H.6. 40. In Treſpaſfe the Defendant ſaid that ?.N. was ſeiſed 
and enfeoffed .Z, and that the Land deſcended from .B, to R. andfrom 
R. to his Wife, and that the Plaintiff claiming it by force of a Feoffment, 
by the Heir of 7.S. where nothing paſſed &c. and holden a good colour 
notwithſtanding his eſtate was by wrong, becauſe he was not ſeiſed as 
here, becauſe his father did-enfeoff F.B.Soin 7 H.4.14. 

"The Defendant did juſtifie by the Kings Letters Patents and gave colour 
by Letters Patents of the ſame King made unto him during the firſt eſtate, 
but 19 H.6.20. in Treſpaſſle for taking away of his ſheaves of corn, The, 
Defendant ſaid that he was Parſon, and-toek them as Tithes, and that 
the Plaintiff claiming as Parſon, whereas he was never inſtituted nor un- 
ducted &c. and it was holden no good colour, becauſe he did not give any 
colour to him, bur as an uſurper. 

But 11 H.4.84. It is a colour to fay, that the Plaintiff entred claim- 
ng as heire, whereas he was a Baſtard by Pafton. But by Pipor, 38 H. 6.7-- 
It isn0 colour to ſay, that the Plaintiff entred as heire where he is a tranſ= 
greſſour , no more is it to ſay, that he was a Baſtardas before, if he do 
not ſay, that he is Baſtard, Higne. | 

Alſo in 2 A{7. It is ſaid, that ic is a good Colour, that Plaintiff en-- 
tred claiming to f. his father, who was brother of the Defendant, but f. 
was a Baſtard, bur to fay the Plaintiff did enter as Heir of F. who was a. 
Baſtard, generality isno Plea, for he doth not admit any privity betwixt. 
him and the ſaid ?. | — 

Note alſo that Colour in Treſpaſſe is tolerable, if it be any matter 
which doth pretend a difficulty to the Lay people, C.10.per Doctor Ley-- 

fields Caſe, otherwiſe the Defendant ought to plead the generall ifſue,and - 
therefore it is a good Colour, that 7 N. granted to him the Rendition, . 
and the Tenant for terme of life died, and that he entred by force of 
that grant where the Tenant never atturned, for the Lay people do not. 
know whether the Rendition do paſle without atturament or not. ”y 
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So if the Tenant faith, that he leaſed for life, and the Plaintiff did ſur- 
render.for it is a doubt it it may be without Deed.So that the Father of the 
plaintiff did leaſe for life, and afterwards that he did releaſe unto him,and 
that the Plaintiff ſuppoſing him to have died ſeiſed, entered, for it is a doubt 
ro the Lay people, it by this Releaſe the Fee doth paſle.So if the Defendant 
faich, that the Father of the Plaintiff did enfeofffhim, and that afterwards 
he doth ſuffer him to occupy the Land, and that the Plaintiff ſuppoſing 
that he died ſeiſed did enter ; but if the Defendant ſaith, that he was ei- 
ſed unrill by the Plaintiff diſleiſed, upon whom he entred, it is no good 


| plea; nor colour,fo that the plaintiff was younger ſon, where he entered as 


heire, orthat the Defendant leaſed unto the father of the plainrift for lite, 


 andtheplaintiff ſuppoſing that he died ſeiſed in fee entred, for theſe caſes 


are not alwayes dubious to the Lay people, 19 H.6.21.where the caſe is no- 
tably argued. | 

Alſo in 24 E.3.50,It is a good colour, that a woman was ſeiſed and took 
a husband , and had iſſue T. and that the Husband and wife died, T. died 
without iſſue, and that the Tenant did enter,and that the plaintiff as heire 
of the part of the father, did enter where the {and came on the part of the 


Mother, becauſe that is a doubt to the Lay people to whom the land 


ſhould deſcend. | 

8 Eliz.Dyer 246. In an Aſliſe of Land in M'iadleſex, the defendant 
pleaded a Leaſe for years made unto him by one F. H.the name de Meſſu- 
agioin Surrey, &- omn.terrarum nuper cum eo dimiſſium,and added the ſame 


 tobetheLand inthe-plaint,and ſo he was in without wrong, and the plain- 


riff did demur, becauſe there was no colour given to the plaintiff by F: 
andit was herea 2xere if he needed any colour, but the better opinion 
of the court was, that the better form of pleading had been, that F. was 
ſeiſed tam de rerris quam of the houſe, and demiſed &c. per nomen &c. 
29. See C.10.pars Door Leyfields (aſe. 


A— 


I IT. FW here Colour ſpall be good by an eſtate determined , and d:- 


feated, and where not. 


N an Aſliſe, the Tenant ſaid, that 7. %. did leaſe the Land for life un- 
to the father of the plaintiff, the remainder to the Tenant, & the father 
died, and that the Tenant entred, and the plaintiff ſuppofing his father 
died ſeiſed in Fee entred, and it was holden a good colour, 9H.4.3.. 
Alſo in a Writ of Entrie in the gaibxs, the Tenant ſaid, that Þ. 
did recover the Mannor of 7. againft C. whereof the Land in demand 
is parcell, whoſe eſtate of B. theTenant had, and that the plaintiff claim-... 
ing by a Deed made by the ſaid C.did enter, & it was holden good colour. 
So to fay that the Tenant was ſeiſed, until by /.S. diſſeiſed,8& the plaintif 
claiming by a deed made by 7.S. entred upon whom the Defendant did re- 
enter,and yet the eſtate of him by whom he claimed his eſtate was defeated, 
9 18. by tl.ewhole Court. Alſo 
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Alſo if the Defendant faith, that he gave the Land upon fondition, or 
delivered the goods upon Condition. So in Treſpaſle, it 1s a good plea, 
that he bailed the goods in pledge, andithat he had redeemed them : So 

of Bailment of yok. to manure his Lands, and the reaſon is becauſe that 
the party had a good intereſt, untill he entred or ſeiſed the Lands and 
goods,and all this is agreed, in 5 H.7.18. , | : 

Alſo if the Defendant plead that the Kinp gave the Lands to him in tail, 
and that he let them to the plaintiff at will and entred, it is a good Colour 
per Curiam, 18 E 4.10. 

So that the King leaſed to the plaintiff at will, and that afterwards he 
gave the Lands to him by hits Letters Patents in Tail, 18 E 4.15. But by 
Littleton here, if the Defendant faith, that /.S was ſeiſed, and enfeoffed 
him, and after Entry that he enfeoffed-the plaintiff upon whom he did 
re-enter, the ſame is no good Colour, for it appeareth by my plea, that. 
his eſtate was deſtroyed, ad quod non fait reſpon/nm. 

Alſoin a writ of Entry upon diſſeiſin of a rentunto the Predeceſſer of 
the plaintif, the Defendant faid, that 7.N. was ſertfed of the ſaid rent in 
ſee, and granted the ſame unto the Predeceſſor of the plaintif, and after 
I.N, died,the Predeceſſor died,and the Tenant as ſon and heir entred, and 
it was holden a good Colour by all the Juſtices but Bryer,in 19E.4.3. but 
the opinion of Brook in abridging of the caſe is, that fuich a Colour by an 
eſtate determined,is not good, becauſe no doubc there can be of it to the 
people. | 

In 38 E.3. 18.It is holden a good Colour, that the plaintif entred into, 
the Land of the Defendant, and ſowed it with corn, and the Defendant 
entred,and ſo is the Book of 12.H.7.25. , _ 

3 H.6.9 In Treſpafle the Defendant ſaid, that the Predeceſſor of the 
plaintif leaſed at will,andafterwards re{igned,and holden good by colour, 
' bys trange and e Martin. - | 

Alſo in 38 H 6,7.1t is ſaid, that in Treſpaſſe,that 1.S.abated,and endow-- 
ed the wife of him that died, and the plaintif claiming by 1-S.&c.no co-- 
ſour, becauſe the eſtate of the abettor is gone by the endowmenr. 
 2E,4.17.Ina Writ of Entry,in the nature of an Aſliſe, the Tenanc 
faid,thar his father was ſeiſed in Fee, and leaſed unto X.for lite, N.died;,and 
the leſſor did enter as in his reverſion, & died ſeiſed, and the Tenant is here 
entred, and the demandant claiming by a Deed by N.entred, and-holden ne 
colour, for by the death of Tenant for life his eftate was determined.So to 
give colour by a difſeiſor and to confeſſe an entry upon him, or by aFe- 
offee upon condition,and confeſs an Entry upon him, is no colour, becauſe 
it appeareth that their eſtates are avoided by entry, quere if there be any 
difference betwixt this caſe and the caſe put before, 44.5 H.7.18. 

Note,that in time H.8.it is put for a rule that colour ſhall not be given 
by a poſſeſſion defeated,contrary of an eſtate defeated. 

In treſpaſſe, the Defendant gave colour, by a gift of the Teſtator, where 
he did not give,and no colour, 19 H.6.12.contra by a Feofment where nos 
_ thing paſſeth, for the Feofment is admitted, 18 E.4.9.. 38H. 


264. 


(Colour and: Matters of it. 


38 H.6.5. Colour was this, that 7. S. was ſeiſed, to whom f.D. did 


_ releaſe, and gave colour by F. D. and net good. 


— 


hence rn S "TC -. — 


IV. By what perſons Colour ſhall be given, and by what not, and to 
which perſons not. _ 


Ehrom ax ſhall not be given by ones ſelf in the conveyance, but by him 
y whom he doth Commence his Title, 22 E4.4.2 4.10 H,7.14.tfor if i 
ſhould be otherwiſe, then the firſt part of the Conveyance ſhould be out of 
the Book, bur againſt that is the book in 21 H.6.32.for here it is ſaid, that 


| he may give Colour by the one or the other, and L. 5. E. 4. 134.acc.15. 


E.4.31. of which Brook makes a doubt. 
Alſo Colour ſhall be alwayes given to the Plaintiff, and not to the De- 


fendant, alſo if the Defendant faith that f.S. was ſeiſed, and that ?. D. 


claiming by a feofiment of the faid /.S. where nothing paſſed, entered 
and enfeoffed the Plaintiff, and in that caſe becauſe the Colour was given 
ro a ſtranger, it was ſaid, 33 H.6.7.Perit.Br.115.acc. 

Alſo Seiſin in fact or in Law ſhall be alledged in him by whom Colour 
is given, 2 £.4,5- 34 H.6.1. Alſo ſee 15 E:4.31. where the Defendant 
gave Colour by himſelf, and it was good. - 


—_—C_——— — — 


| — 


V. Where Co!our for the Moity ſhall be ſufficient for the whole. 


IR 19H.6.46. 1n Treſpaſſe the Defendant faid, that 7.S. was ſeiſed and 
had iſſue two daughters and died, and conveyed the Land to himſelf, 
and gave Colour by one of the Daughters and good, alſo here 19H.6. 
49. in Treſpaſſe, the Deladeac Bad. that 1.S. was ſeiſed, and enfeoffed 
Husband and Wife, and gave colour by the Husband and good, the 
ſame Law, 33H. 6, 7. by Priſot in a generall Action of Treſpaſle, 
bur coxtrain T reſpaſſe upon the Statute of 5 H 2.for the Writ doth com- 
rome how he entred into the whole, and therefore he ought to an- 
werit. - 

Firſt, it isto be noted, that alwayes colour ſhall be given upon a Plea 
in Barre, for if he plead to the Writ, there needs no colour, as appear- 
eth by 21 H.4. 4. the ſame Law where the Detendant prayeth in aid, 10H. 
7.10.See C.10 part Leyfields caſe, and there it was where the Eing was 
prayed in aid of, and ſo inlieu of Voucher, which is in nature of a Bar. 

Alſo where the Defendant binds the Title of a Plaintiff by a feoffment 


with Warranty, there needs no colour, the ſame Law of a Releaſe, Fine, 


Corodie, Diſſeifin, and Re-entrie, Per. Br.115. 37 H.6.4.4cc. 
Alſo 1i the matter be matter in law,there needs not any RIS” 


(Colour and Matrers of it. 


He who juſtifieth for 'Tythes as Parſon, neederh tn 
Brian, 21 £.4- 18. GRE TY 

He who juftifieth as ſervant ," and be who con eyed Ole 
plaintiff,needeth not give if bs '&e ey 


fayth that the tolls, os, there needeth no 
colour, but if pr 75 the = as of his own 
goods, although thr Z. fig c tha forge o give colour, for 
be doth not admit any property in the Plaintiff, the ſame Law if he 
ſaith, that the goods were ſold in market overt, he ſhall not give colour, 
but if he ſaith, chat 7.5. ſold them to bim, he 0ughr.t@.givecoloiry 51F. 
3. acc, But 14 H.6,2. He ought to give colour in caſe of Waife, but the 
Reporter is contrary to the book, becauſe he admitted a property before 
the ſtealing of them. - 7 | 
9 £.4.22. Colour givea by him who joftified fot Wreck, and & H.6: © 
I0. 4cc. idei Qwnere.” | 
Alſo if a man plead that it is bis free- hold” generally; he ſhall 
colour, 32 H.6. 12 £.445. 6 H.7.14. contrary of a feoffment, 6 i 
convey the freebold ſpecially by a ſtranger, or then he doth nor wtmi 
ny intereſt i "oi the plainciff, as the caſe isin, Iz OM 6: ao! that *PPEarus alſo 
by 2 E:4: 
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L' What Feoffments ſhall be within the compaſs of the Statute of 

+  Martkbridge, Chap.6. what ot. 
Sees, part 76, == = He. Statute is, De--1s qui prime genitos ſeofare [elent, & : 
acc.Com. 83 ac. © © = *yerif the eldeft ſon dyeth, and he enfeoffeth rhe youn- 
0p gf, .the ſame is within the equity of the Statute, Plow, 

. Com. 59. © 1 7 

y-- Ts Ld and Tenant be, and che Tenant alieneth in. fce 
F.C ptr. 7: by colluſiqn, the feoffee doth re- iafeoff the feoffor for 
is /ernons caſe [\fe therein in taile to the ſon , Leſſee for life dyeth, the heir entreth,, a. 
pney | wt ſtranger by licenſe of the heir puts in his cattell, the Lord doth diftcain 
_ heir of '7* them damape for x year,the ſtranger brings 2 Replevin,and recovers; . de- 
cefiui que uſe cauſe it was not averred that the re-infeoffment was by Covin, as well as 
Phowld not be itt the firſt feoffment, but if he had averred it,then the heir ſhould be in ward, 
wnns, 18 Ne notwithſtanding the particular eftite for life;but by Afoy/e, If the Tenant 
mſinngn :g- leaſeth for life to. a ſtranger, the Remainder in fee to-the ſon, the ſame is 
judged, that if not within the Statute, becauſe the ſtranger mighr live longer then the 
ce'ini que uſe ſon, 33 H 6.14. Alſo for another reaſon, becauſe that Colluſion wss not 
efter the S12 jo all the Eftates, and therefore ifa man maketh a feoffment by colluſion, 


nr hp and the fcoffee maketh a feoffinent over, Boxa file, the colluſion ſhall 


| ' ceaſe; ;Alio if the Tenant alieneth r&aftranger in taile, the remaiader in 
feeffron 7 de- nr ovly Jet Bp ans 5 Tenafit in Taile alienech to his Son , 
fraud'the Lo @ the ſame is no Colluſion, by Joy/e: Alſo if a Feoffment be made 
of bis ward,/be'\nto- a ſtranger, to the intent to marry his Naughters, and after- 
jemetr renee wardsto re-infeoff his ſon , the ſame is no colluſion with the ſtatute, but 
Naweof Contrary if irbe to: re-infeoff” his Heir imme Jiatly. Alſo if ſuch a f-off- 
Marlev.idge ment be made to enfeoff the Heir and a ſtranger, andto the heirs of the 


Gap fon, the ſame is no.colluſion , by reaſon of the benefit which may be » 
| the 


the iranper : Alſoit is there admit red; that if the father giveth ſords in 
ratlerOthe ſon, that the ſame is' within the flatute, but fce 27 H: &: 16: 
contrary. DT 45,5 | [:-. : | 
A _ maketh a feoffment to two, having iſſue 2 ſons, one of the age of 
2. years, the other of the age of one year, and made his will,that bis Feof- 
fees ſhould have the free- hold for twenty years, and then bis ſon;to evfeof 
his ſons if of ful ape, and it was holden tobe colluſion, notwithſtanding 
thatthe eldeſt ſon was ofthe two years at the time of the feoffment, 6 R.2 
colluſion 47: | RE | 
The Trnant enfeoffeth a ſtranger, tothe intent to enfeoff his ſon when 7; C. Lit. 7. if 
he cometh to the #ge of one and twenty years, the ſame is not colluſion, the Father bad 
becauſe the Father may live untill be cometh of full age, alſo the feoffee 7d: my x pr . 
hath an intereſt for the time, if the Father dyeth before the ſons age of one {,” [7720059 
and twenty years, but if the feoffment had been to re-infeoff the ſon after 1aiv gy ts ance 


the death of his father, the ſame had been colluſion. 10 E.4.2. ther in fee, the 
: ſame was (ut of 


the Statute 'f Marlebridge , But now at this daythe ſon ſhall be in ward, for a third part of the land. and 
bis body, the ſame law, if be enjeofjed bis eldeſt ſon, 1nd a ſtiaugir, #nd to the beirs of the ſon, be (all bs in 
ward for bys body, and be third part of the land. 


It is cleer that the ſame cannot be colluſion during the life of the father , 
33 H.6: By Priſor, If a man maketb a feoffment and livery upon condition 
that the feoffee re-infec ff dis heir, w hen he cometh of full age, althovgh 
that the deed of feoffment be ſimple, yer it is a ſeoffment by coliufion, 49 
E:3320:46c: | 3 oi -® 
Vs:: :6:p* Sir George Curſons caſe, and v:i:C: 8:p: 83. in Leonard T 6 
vies caſe, if the Father doth enfeoff his younger ſon, or other to make a 
joynture to his wife, or for the advancement of his daughter, or for the 
payment of his debts, and afterwards he conveyeth his land to his eldeft 
ſan and dyeth, his heir within age, he ſhall be in ward for his body, and 
for the third part of the land, and that by the Statute of 32 and 34H: 8: 
But if the eldeſt ſon; boxa fide , purchaſeth land of his father for vaſuable 
conſideration, he ſhall not be in ward,nor pay prime ſeiſia :14 $/iz: Dyer, 
C.2:p. in Bingham: Caſe, if the father convey his lands to his middle ſor in 
taile, and the remainder to the youngeſt ſon in fee, and dyeth , his eldeſt 
ſon within age , he ſhall not bein ward by the ftatute of 32 and 34 H: 8: 
for that it is out of the Statute, the 20 Eliz: Dyer, 361: If the Kings Te- 
nant doth enfe« ﬀf his brother, co the intent to infeoff his heir male of 
full age,where at the time he had not heir male, and the father dyeth, and 
then an Heir male is born, if this colluſion be found by office,the Heir ſhal 

be in ward for 8 third part of ct;e land: | | > 
V;:10 Eliz:Dyer 268: (::: part, 47: where it ſeemes he ſhall be in 
ward tor the whole, by the fitc by colluſion, v5;C: Lir:78: bur for a third 

part: | 

lf the Tenzot levieth a fine /#r releaſe, the Lord may aver the ſame 
SE M m 2 to 


Colluſton: and (.ovin.) 
to be by Collyfien, 7 H.4.15. 12.416, where a Fine was pleaded,the 
Lord did award the ſame to be. by ColluHon, to the! intent to. enteoff his 
heir at full age, but ſee 38 E.3 'Br.Gards 74. that againſt a Fine Swr Co- 
: wnſanr ae drait come ceo, ne Collufion ſhall be awarded, becauſe the 
Fine is executed, the'daubt that a Eine ſhould nor be within the Stat. was, 
: becauſethe Starute is, iDe h55:945 privue genit os ſeofare /olent, yet a Fine is a 
-Feoffment upon; Record; and- therefore holden to be. within the 
Statute. BIG ' >{- 
A Deviſe is not within the Compaſle of this Statute,as appeareth by the 
- better;opinion of, the Book in -27 H. 8.7. the Lord Dacres caſe, for it 
| ſhallngtbe intended, that he made the Deviſe by. Coyin. | 
'- If aFealfwent be.oude rendring a ſmall-Renc, during the term that his 
heis ſhall: be within age, and afterwards the double of the Rent, the ſame 
is Collufion awardable , See Old N.B.96. | 


mma. 


_ _— — —— — 
ms, CO — — oats. 6 KR 


What Lords are within the proviſion of the Statute of Marl- 
bridge,cap. 6, NH 


ſervice; and alieneth the ſame by Colluſion co enfeoft his Son and 
ir apparent at his full age,and dieth, che heir within age,and Ward of 
h is by reaſon'of other Land holdeni» Capite, the King cannot a- 
ward the Colluſion, for that is given to-him who is immediate Lord, by Hal. 
& Gaſcoign, 9 H.4.6 but afterwards Hal ſaid, that he would be adviſed of 
it: But clearly by Tirwitr, if a man who holdeth ofthe heir in ward maketh 
a Feoffiment by Collufion'and dieth,the Lord may award the Colluſion, for 
now for the time he hofdeth immediately of the Load, yet F#«z. to Col-- 
lufion 12. by Thirning and Hanck ford contr. as to the firſt caſe, for the 
Prerogative doth extend for to award the Colluſion of the Land aliened,as | 
to havethe Land not aliened, ore. For Brook makes a doubt by what 
Law the Why may award the Collufion, Note 12. H.7.19. Marrous. K 
is admitted, that he miay take benefit of the Statute, but he ſhall be 
put to his Srire farias; but 'quere alſo of that, for if it were apparent 
Cdlluſion, he ſhall have the ſame benefit which other Lords ſhall have, 
and ſee here in the end of the Caſe, that Frowick youched the Book of 9 
H.4. to be adjudged, . that the King is not within the compaſſe of the 
Statute ep Caſe, but the reporter faith, that the Book is againſt it, 
But if, the cqvin had been at the common law, it ſeems the Lord might 4- 
_ ward it wel enough, for he who hath wrong may award it to ſave his right 
and therefore if Tenant in Tail doth diſcontinue, and afterwards. nine 
_ dayes before his death he enfcoffeth his Sonof other Land which od 
| 54 tas | : 


F the Kings Tenant holdeth other Land of another perſon by Knights 
bh appz 


Collufion and Covin. 
be aſſers to him, to the intent to extort the warranty, the Diſcontinuee 
may ayvard that-covn,34 E. LEvOEY RE 

The Feoffee upon condition, becauſe he had broken the condition, did 
cauſe a ſtranger to bring a Formedon againſt him, to the intent to bigd 
the Feoffor, the Feoffor WEITEL that colluſion, and yer. he is a ſtranger 
to the ation, 7 H.4.19, alſo a Termor ſhall award covin, 14 H.8.3.. and 
the Action was brought againſt the Leſſor, C. 2 pare 55 ace, 


——_—. £ Ir—_ 
| ——_ JECT ——— —_—_—— 
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When the Lords may enter, when not, but are put to their aTion. 


Hf the Father enfeofferh the Son and heir by colluſton, and dieth, the 
Son within age, the Loxd may enter and ſeife the .Ward, for che fame 
is collufion apparent, and is not within the meaning of the Statute of 
Marlbridge cap.6. But if the father enfeoffeth a ftranger to enfeoff his 
hetr, the Lord cannot enter, bur he is put to his Writ of Ward: the ſame 
Law where the Feoffees make a Feoffment over he cannot enter upon "the 
ſecond Feoffees, bur if the heir himſelf be one of the ſecond Feoffees, 
and it is awarded, that thefecond: feoffment was by covin as well as the 
' firſt, the Lord may enter upon the heir, who is in by the Feofment of his 
Father, .or the Feofment of his Feoffees, and here the covin ſhall betri- 
ed, but where he cannot enter, then the covih ſhall be tried by an action . 
brought by him, for the ſame is not covin apparent but awardable, See 33 
H.6.14. where the caſe is notably argued. | > 


a —_— 


Betwixt what perſon: Colluſtouiſpall be inquired of by the Statute 
of Welt. 2.cap.36.0f Mortwain. - | 
Tz E Statute of Feſt. 2.cap.36:1s, Cui virs Religioſs 65 alie perſone 
| £ Extlefiaſtice tmplacite at aliquem &c. & ſic implacitatsns fecerit defal- 
tam. The Statute 15 not to be intended where a ſpiritual! perſon impleads - 
a Lay man, but it 1s alſo to be:conſtrued where one ſpiricuall perſon im-- 
pleads another ſpirituall perſon, for Colluſion is the cauſe of the making 
of the Statute, which covin is prohibited in all perſons, and that the Law 
is ſo, ſee$8E-3,+ 0/dN.B. 177. forhere the cale was, that an Aſsiſe of 
Darrein preſentment was brought,and the Plaintiff was non ſuit, for which . 
a Quale bn iflued, and there the fuir was betwixt two ſparituall perſons, . 


.  andtheopinion of Br. in abridging the caſe is, that one Religious per- 
fon connot alien to another Religious perſon, and to that purpoſe ſee F. 
N.B. in his N.B.222. D. where he puts the caſe, that if an Abbot will. 
Sive Lands or demeans in Mortmain to-another Abbot or Prior, or other - 
Body politique, yet he ought to have the Licence of the King fo to do, by, 
reaſon of the words of the Statute of Mortmain, Weft.2.cap.36.. 


Tn : 
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 Colluſrn and Grvin:. 


In what Caſe Quale Jus ſballiſſve forth, in what not. 


N a Writ of Entry ſine aſſeuſ# capitals the Tenant pleaded in barr, and 
craverſed the Entry, and it was found for the Demandant, but the Collu- 
*Hon was not enquired of, for which cauſe the Court awarded a ſpeciall wric 


for to inquire of the Colluſion , for that a 2=ele 7s ſhall ner iſſue forth 


but upon a default, for where the party doth recover by iſſue tryed, the 
Jury ought to inquire further of the Colluſion, and co thar it ſhall be in 
che nature of an inqueſt of Office; for an attaint lyeth upon it, 33 H. 6. 
35. 14 Af.13.44.E.3.41. 400k 

40E.3.37. in Waſt, the Writ was brought by an Abbot, the Sheriff 
returned upon a Writ of Enquiry of the Waſt, the Waſt and the damages 

20 marks but the Collufion was not inquired of, for which cauſe a 2-ale 
?&: iſſued forth, but otherwiſe it ſhould have been, ifthe triall had been 
before the Judges, for then thoſe who tried the iſſue, ſhould alſo have en- 
quired of the Colluſfion,as the book in 38-E.3.12. is. | 
14. eAſiſe13.Br. Yuale Fus 11. Inan Aſliſe the Defendant made de- 
fault, and it is there holden, thatthe Aſliſe ought to enquire of the Col- 
luſion, and no 2xele ?us ſhall iſſue forth, for. the Jury are preſent at the 
Bar, .contrary in Waſt uod nota. =; 

50 E.3.22.In a Ceſſavit by in Abbot, the Tenant did appear and con- 
feſſed the Tenure, and tendred che arrearages, and before the party had 
Execution, a Qwale us was awarded upon he confeſſion. 

45 E.3.18. Ina Precipe quod reddar, the Tenant vouched an Abbot, 
the Abbot vouched over one who made defaulc, for which the Tenant 
had a Writ of Enquiry againſt the Abbot, and the Abbot over, but Ex- 
ecution did ceaſe untill a 24ale ?#5 iſſued forth ro enquire of the Col- 
lufion, becauſe that the vouchee madedefaulr, but if the Recovery had been 
by action tried, rhen the Colluſion ſhould not be enquired of, becauſe ir 
is ur of the Statute. Es ; 

A man brings an Afsiſe, the Tenant plead, no wrong, no diſſeiſin, 
which is found for the Demandant, yet the colluſion ſhall be enquired of, 
but not by a © «ale Fs, and.yet the Statute is. that the colluſion ſhall be 
onely enquired of upon default made, 20 «14. alſo 3 E.4.13. By 7ex- 
#7,if a Religious man doth recover by confeſsion, rendition, or action 
tried, the colluſion ſhall be _—_— WE < | 

Ina Cel, avit, a Dale Fus iſlued forth, and it was found that there 

was no colluſion, and for fear of Mortmain, it was found thar his Ti- 
tle was by ſucceſs on, 21 E.4,5. & 19 E.4.5. and yet the Judgement 
ſhall be of the Land and not ofthe Seigniory, quod neta, 


I 


Collufion and Covin. 


i» what aTions Colluſion and Covin ſhall be emquired of, and in 
what nod; | 


N all reall aRions where any free-hold ſhall be recovered, eollufion 

ought to be enquired of, as [ngreſſs fine aſſenſ# capitnli, 23 H:6:25: In 
« Cefſavit, 50 E.3.12. is Aſſiſe, in every Precipe, 14. Afſ. 16. So in waſt 
eſpecially grounded againſt Leflee for life, the collufion ſhall be enquired 
of , but contrary againſt Leſſee for years, 3 Ed. 4.14. 10H. 7. 3 
but for the damages judgment fhall be given preſently, 40 Ev. 3. 37. 
In a 7+r5; xtr wm, where the iſſue is upon the right, ns colluſion ſhall be 
enquired of, 37 Edw. 3. Coll»fion 15. Im a replevin, ina writ efrighe of 
Ward, Ejeftione firme , Onare cjecit infra terminumw , Warraxtiu char- 
ta, In Covenant to levy a fine where an Abbot is vouched , Colluſion 
ſhall be enquired : So 19 Ew. 3. Uponexecution by Elegit , 14 Edv.3. 
upon 4 writ of enquiry of damages, colluſion ſhall be enquired of, and 
Execution ſhall ceaſe, as well for the damages as for the Land, for ifthe 
colluſion be found, he ſhall not have damages, 2=cre if the ſame Law 
bein a writof Waſt: Alſoin a — impedit, the Colluſioa ſhall be en- 
quired of, becauſe it is not in the nature of a Treſpaſſe; butir"is to 
recover the Church , and therefore the Colluſion ſhall be enquired of , 
42 E 3.27. but contrary in an annuity, for that chargeth only the perſon, 
16 tdw.3.10 Eaw. 4.6: 34 H.6.37, 20 H.6.7. 6. £.3 21. | 


10H. 7.3. In Avowry ro colluſion ſhall be enquired of, becauſe he 


recovers nothing, butto haveareturn: alſoin a Writ of entry, Adcom- 
wunem legem, there ſhall be noenquiry of Collufion, becauſe it lyeth 0n- 


ly where Tenant by the curtefie; or Tenant in dower do alien in fee, and. 
here he isto recover nothing, bat to preſerve his Eftate of the Reverfion,. 


But ſee before that in a Writ of Entry, Ad terminum qui preteryt, the 
Colluſion ſhall be enquited of , and ſo-in 8 Conſfimils cas: = 


-— _— — 


Where the Coiluſions ſhall be tryed, 


| þi a Precipe be brought by an Abbot, and a forrainereleaſeis pleaded, 
and ic is found for the Abbot, thoſe of the forren County ſhall not try: 
the colluſion, but it ſhall betryed where the land is, 33-H:6:25.+ 
In waſt brought, the Defendant pleaded a licenſe in Loxydon of Land in 

Eſſex, and thelicenſe tryed and found for the Plaintiff, and he did en- 
quire of the coliufion in LZonadon, 'and by Hertdancefter the colluſion: 
ſt.ali be eryed where the land is in Eſſex , becauſe they have the beſt con-: 
nuſans of it. for the Coljufion goes to the whole macter, and it is not 
wake unto. Treſpaſſe , where a Releaſe is pleaded ina Forraigne County ,, 
for. 


| n———— — 
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x (oddrtions;"\ : 
for here they ſhall enquire of the damages, becauſe it is but acceſſory, 
and he vouched 11 H.4. to agree error, but Frowick held that thee collu- 
Gon on of be enquired of in any of the places, and eſpecially in this caſe 
of Waſt, where the enquiry lieth much in the diſcretion of the fathers, 
and it is in the perſonalty, 10G.7.3. ET a . 
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CONDITIONS. 
4 'Conditrorrs n here they ſhall be void. 


E whoſe cattel were taken in #/ithermew, took them from the 

mf Sheriffe, and gave Bond to keep the Sheriffe without damage, 

RK and the Bond was holden void by Marchem and Rikbill, becauſe 

it was againſt Law,asan Obligation to keep the Sheriffe harmleſle of their 

' _ _embexelling of a Wrig, and Tbirn faid, That if. I am bounden to fave 

yon harmleſſe againſt all the world, it is void, becauſe the condition is 

impoſlible, 44.2.H. 4.10. Obligation 13.vide 8. E. 4.12. Obligation 8. a- 

.grees to the laſt caſe, that the.whole is yoid, when the condition is impoſ- 
f'ble, þur the contrary is holden, 2 £.4.3 by Choke and Needham. 

One who rendred himſelf ac the Exigent, bound himſelf to keep the 
Sheriff without dammage of the Return, and he returned languidus in 
Priſona-, anda new Sheriffe bejpg made, the old was diſtrained to bring 
in the body,and loſt iſſues, by the opinion of the Court, the obligation was 
forfeited,although he did not looſe diretly upon the fame Return, but up- 
on the ſequel, and by reaſon thereof, 7.8 18 E.4.21. and the Plaintiff 
needs not to give the Obligor notice of the damages, 8 E.4.12. 

Debt upon an Oblgation conditioned, if the plaintift be not endamp- 
nified againſt the Biſhop of F. of a collation by him whereof he was 
not charged, and diſtrained for the ſame &-c. The Defendant did alledge 
that he made agreement vvith the Biſhop, and alſo that he gave to the 
Plaintiff 100s. for the Diſtreſſe,and the laſt vvas holden a ſufficient ſatis- 
faction to ſave the Obligation, T. 41 E.3. Dett. 128. 

See that a condition to keep the Obligee harmleſſe againſt a ſtranger to 
vvhom he is bound, ſeems to bz void, becauſe the ſtranger hath not to 


 meddle &c. 21 E.4.63. | 4 
A condition to keep him vvithout Damage in any action brought - 
, | | galn 


| Conditions, 
ogainſt him, is againſt law, becauſe it is maintenance, and the whole is void 
11E 4.2 8. | 


A generall condition to keep without damage , without any more, is 
void, 95.9. H.4. conditions 6.2 He4.1o, 8 £.4.13, | 


' 


— 


— 


IT. Where a Condition is repugnant to the Eſtate, or grant, or 
war- anty made but in part , is good , where not. 


T was holden by all the Juſtices, but 7«xe , That the condition ina 
warranty by Provi/o, that he ſhall not vouch, or that he ſhall not re- . 18, Car. Co, 
cover in value is good, becauſe it doth not take away the whole grant, — IEP 
; n ** and Woods caje 
for-he may rebute, bacin a feoffment the proviſo, that the feoffce ſhall p.4,, the con- 
not take the profits, nor ſhall commit waſt, nor alien is void, but the laft di:io7n of « 
is a go0d concition upon a gift in tail, 7 H.6.4.7. condition 1.21 H. 6. con- 60nd was, that 
dition4. In the firſt caſe f#xe would have it to be a good defeaſance of the —_—_— 
warren: y,but not by the ſame deed of the laft caſe, v4.13 H.7.23. Buta Ee Oy ſh P 
4 « ercers op 
cnodirion, that the Feoffee ſhall not alien to C. or to T. or that be ſhall ;, e ,v9 3f be 
not alien by deed, is good, contrary of fine, 10 H.7.11. did, that be 
| | os : : ſhould pay 4o l. 
20 the plaintiff, altbon gh that the condition did not r:ſi/ain the party,totally of bis trade, yet it wa adqudged a 
void bond, vi2cH,as.c,ti;part 53: and ſo was adjudged, p.44- Eli; in the common pleas, Rott in Pe- 
get and Baichelros caſe, quere if there beno! a difference betwixt a promiſe and an obligation, jor a man may 
promiſe or cont-aft that be will not uſe his trade, but he cannot bind bimſclf not to ds it. 
C.Lit, 123. 4 deviſe to one in ſee ups Condition be ſhall not alien void, ſo of a releaſe or confimation. 
But the {coffee may covenant that be will not alien, and gvod,13 H:7.:3.S0 43 Afs.44. the feofſee may ca- 
venans that he Will not vouch or rebut, C.6.payt 41. acc.in Midlmayes caſe. | 


If land be piven in taile, the remainder in fee to the heirs of the donee, 
upon condition to re-enter upon alienation of the Tenant in taile, this is 
g00d, which were not good if the fee be executed, 11 H.7.6, 

A Rent was granted in fee, provi/e, that the wife ofthe grantee ſhall 
not be endowed, it:is a void condition, becanſe it is for the advantage of a 
ſtranger, or becauſe it is repugnant, but a Previſe , That ſhee ſhall noe 
be endowed during the nonage of the heir, is a good condition, and ſhe 
ſhall recover ; but execution ſhall ftay, &c. 22 E,3.(ondition 12.12 E 
3. Condition 11. But fee, That if that Land be aliened over in fee, and 
the Tenant doth attorne , hee ſhall be eRoppedto claime this adyan- 
rage, ; 

al grant,cuſtodiam parci, taking ſuch fees as T. had, Previ/o, that 
that deed ſhall not charge the perſon of one of the grantors, the ſame is a 
void condition, 10 H.7.8, - 


I IT. Condition 


Non 


. - 
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T IL, Condition to keep without Damage , or to warrant © de- 
fend Land, how it ſhall be performed againſt a perſon cer- 


tain, @c. 


Ote, IfI be bounden to any one to warrant and defend his Land a- 

Saint all, people, if he be put out of his Land by any man, the ob- 
ligation is forfeited by reaſon of this word ( Defexd ) 4.2 E.4q.16.O- 
therwiſe it ſeems of the word ( Warrant) Dnzre Debt 71 .See18 Eq. 
20. A difference where the Condition is, That B. will give him licenſe , 
and where he ſhall have licenſe, or in the laſt caſe , if he be diſturbed by 
any, the Obligation is forfeited by L:rtleros. : 


Condition to keep the Obligee without damage againſt 7. to whom be 
was bounden , &c. it ſhall be a good bar, that before the day, the ſayd 
?.did deliver the Obligation to the Plain.iff; without that, that he was 
damaified before the delivery 38 Z 6.23. Devt 65. 


—_——_—_ 


I V. Condition or Covenant to be performed beyond the Sea, 


He Condition ofa Bond which is to be performed beyond the ſea , is 
voyd for the eryall, Per cariam, 10 H.G.condition 2. 

A Condition to go with the obligee beyond the ſea in warr is good, 

and if he depart beyond the ſea, that ſhall be tyed by the Marſhall, So 


 aCondition , that ſuch a ſhip ſhall come from ſuch a port at ſuch a day 


is good, bur a condition that ſuch a ſhip ſhall come Preſents viagio from 
Burdeanx to Lynn, is not good, but the Obligation remaines ſingye, be- 
cauſe the manner of the voyage cannot be tried. | 
. 21 E.4.20.Debt, 98. Seethe book, and a covenant upon ſuch a deed 
is god, if the other will plead not his deed,otberwiſe it is if he plead per- 
formance, or challenge the deed, 21 E 4.12. 


— — 


Rp <P 


V. Conditions of feoffment, Leaſe , or Gift , That if he alien , 
it ſhall remain to a ſtranger, @c, or if the feoſſee do not 
| pay. | 


Gift in tail to theeldeft ſon upon condition, that if he alien that the 
ſame ſhall remain tothe youngeſt, adjudged a void condition, 31 H. 


- 


S$oif the condition were, that upon ſuch alienation the eſtate to ceaſc 
07 
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or that he in the remainder ſhall enter, the remainder is void, 21 H.7,12 Sees. 3 pre 
for it is there ſayd, That the fee cannot ceaſe without an entry, but an *” Pennants 
eftate for life may. As if Leſſee upon ſach a condition alien after Attorn- __ = rag 
ment to the grantee of the reverſion, he may enter, 11 H.7.17. But 0- canxor deter- © 
therwiſe is it of a condition. that he may enter. 2wxre, the difference, inc 107 ceaſe 
for an eſtate of free-hold ſhall not ceaſe by the death of Ceſtni que vie, 719% an en+ 
until he in the reverſion hath entred in fa&, 18 E.4.acc. "a 

T rifilian ſaith, That if I give Lands in fee*rendring rent, and for non- 
payment, that the eſtate of the teoffee ſhall ceaſe, and the land ſhall re- 
main fo a ſtranger, the ſame is good, and upon the ceaſer, the firanger 
ſhall have z Formedon in remainder. ch. ſuch a caſe never happened , 
therefore full adviſe of it, whether it be law or not, &c. 43 Af. pl. 44 
condition 28. = 
 Agiftincaile upon condition, that the donee, &c. may alien for the ad- 46.8. 3 #, 
_ vantage of his iſſues, is good, 46 E.3.arranty 28. 6,24,46, 

A deviſe for life upon condition , that che deviſee ſhall ſinge for the 
ſoul of the dead, the remainder over in fee, if the heir enter for the condi- 
tion broken, he ſhall defeat the remainder, 24 Aſ.pl.17. Aſiſe2 81. 

See more of this, Perkzns, fol.108, 


_— 


VT. What words ſhall make a Condition inthe Kings Grant , or 
in the grant of a common perſon , and when they ſhall be 
iz the Nature of a Covenant , Condition , or Grant. 


He King granted an Advowſon to a Biſhop, and that he might give Note Plow, 
it in Mortmain,it is no condition, but it is an eleRion in him to give it ea _ | 
in Mortmain, 43 E.3. 3 4. conditions 7. f” That pefepoone : 
If a man maketh a Feoffment, and that the feoffee may pay the Rent, are condition if 
and for non-payment , that it ſhall be lawfull for the feoffor and his heirs by be not re- 
coenter , itis a voyd condition, for he need not pay it, Perkins 144. A forif 
Debt by EZ. againft P. upon an obligation whick was endorced, cum: frown _ _ 
infra nominatus P. tenetur infra ſcripto E: pre fat.tamen E. vnlt & conce- rat ber words 
dit , quod fi diltus, P. fleterit ad arbitr. A. &c. Agreed that the words of limitation, 
(Yult & concedit ) arevoid , but the condition begins at the words, $5 *9*7 of © condi: 
fteterit', which make a good condition, for the other are words of grant ,j7" _ SI 
by the Obligee, where it was only the deed of the Obligor. But Browne iz, in prow- 


ſaid; That he might have pleadet, that it appeareth by the deed ning and B:ftus 


caſe, Tf lands” 


be given in them upon condition, that if the donee dy without iſſue , that the donor may enter, it 35 not < 
condition, becauſe nothing is reſtrained, (0 if it be, if the Leſſee do waſt, that the Leſſor ſhall extey, it 35 
x0 candition, becauſe it gives nothing but what the law gives before, See Comiit Binghams caſe, Se ipſe velir 
inhabirare,is #ot « condition, becauſe it is not compulſory, but gives tbe party an election , which aie not 
words properly conditionall. 

Vide Aſſiſe, 10, 101 was granted to bus band and wife , and if the busband ae, living the wife, that ſhee 
ſhall bave 3 !, and that if the wife dyed living the husband, that be ſhall bave 40 5, adjudged that the wife 
frould bave the 10 |, notwithſlandingthis limization, beauſe it is na reſtraining of the fiſt part of the deed, 
but ſtands with the d- ed. 

Non2 : | that 
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that the Obligor had granted that if &c. vide 21 H.6.31.Barre 157, 

A feoftment rendring rent, and for non payment it ſhall. be Lawfull to 
the feoffor and his heirs to take back the Land, this is a good Condition, 
A.6E.2.Entre (ony.55. Ando it is of the word Retainer, Perkjns 143. 
and-Perkins ſaith,that this word, that he may lawfully e nter for not pay - 
ment is a good condition, 1 44. | 

In Aſſiſe the Tenant ſaid, that he gave the ſame Land tothe Plaintiff 
upon Condition ( by Indenture ſhewed) that he ſhould be this Squire in 
time of peace &c. and that the Tenant ſhould find him a horſe, cloaths, 
meat and other neceſſaries, and at what time that the Tenant ſhould re- 
fuſe that the Plaintiff ſhould hold the Land diſcharged of "the condition, 

| rovided notwithſtanding if he be ſick, that then he ſhall have the Lands 
Pide C. 2. payt Pp ; n : 2 
Cromwels caſe and neceſſaries, when he recovers, and is required and refuſeth , that 
35 H.8.8r. 57. then the Tenant may enter, and alledged a requeſt, and che Plaintiff aid, 
27 8.8 47, 48. that before the requeſt, he required the Tenant to find him neceflaries, 
Gr * xy wth which he refuſed, ſo as he had cauſeto hold the Land &c. It was adjudged 
tg et that the Plaintiff ſhould recover, and that the Proviſo ſhould have relati- 
ziow, whena On onely to the Words ſubſequent, viz. if he be ſick &c.and that the Land 
Covenant, ſhould revertupon requeſt and refuſall, which is not alledged by the Te- 
when 4 nag nant, H:13.H.4.Entr.cong 57. | 
a pppr-aa - A Condition that my Feoffees (/i qus faerint) ſhall releaſe to T. refer 
requiſte co to the ime paſt, buta Condition that I ſhall give all my goods (þ:q»e 
make the word fuerint) ſhall referre to the preſent time, ſo condition to be non ſuit in 
(proviſo) to be all actions (1 qui fwerint) 35 H6.13. & 14. 
«condiner- ,, Leaſe by Indenture, Proviſo that if the Leſſor will occupy the 
devend upon : Land, without letting it to farm, then the Leſſee doth bind himſelf by 
xother ſentence. the ſame Deed tro remove upon warning given him &c. and it 
z.That it be the was holden by Fitz. and Awdley, that the ſame was condition, and the 
| wopds of the c[1ufe that the Leſſee binds himſelf, &c. ſhould not defeat the effe& 
pes" If coffee, f theProviſo , but declare the aſſent of the Leſſee. So a Leaſe ren- 
3.Thatitbe dring Rent, upon condition if the Rent be behind , that the Leſſee 
conpulſory. "grants that the Leſſor ſhall enter, and it was holden there a good condi- 

tion, and ſo Proviſo , that if the Leſſor will occupy &c. withour 

| any more, otherwiſe it is of Proviſo, if the Leſſor pay 2o1. 27 H. 8. 18. 
VideC.Lirs, TheKing gave Land, to the effe& that the grantee ſhould give the ſame\, 


204.4. Ma. Dy. in Mortmain, this is a good condition to re-enter for not doing of it. 

138, The words GH 

Ad faciendum 3 .6.35- 

ca intentione 

ad effetum, ad propofirum, do 19: make the eſtate in. the Land conditional i the caſe of a common per- 

fon , but otherwiſe in the caſe of the King. Vide 31, H; 8. br.35. Doftor and Student 125. Vide 

B-owden comment. S | 

 « Proviſo, That fr. my Sonne being my Heire releafe, the ſame is 

00d, and if f. hath an elder brother who dieth, now I ought to releaſe, 

and ſo the preſent time taken for the time to come by Fitzh.27 H.8.37. 

Ifa.man leafeth without impeachment of Waft, Proviſethat the Leſſee 
| gn oh ſhall. 
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ſhall not do Waſt i» domibus voluntarie, now if he do voluntary walt in 5 El%, Dyer 


houſes, the Leſſor ſhall have an action, andallo for every other waſt, and pgs Tae 0 


is not put to his Writ of Covenant, as if it were by another Deed, but, 7, 1,757 
yet this Proviſo ſhall not defeat the eſtate,g H.6 35. Jears,rendring 
A Leaſe made for life, Proviſo that he fhall not hold the Land after the rem, proviſo, 


death of T. the ſame is a limitation of the eſtate, and a Proviſo may !Þ4t is the re 
be an Exception onely, and the ſequell of the Words ſhall expreſle.it, T. E _ 
27.H.8. 17. : pry mart 

fy Leaſe rendring rent upon condition, that if it be behind, that he Chapter,the pro= 
ſhall enter and ſell the Chattels for the Rent, the ſame doth not defeat the 3/9 was not 4 


conditiongbut 
eſtate, 19 E,z.Barre 280. . an exception. 


6 A 
—— 


——  — 


VII. How the Condition of a Feoffment,y to pay money to him, 
his Heirs and Executors, or by him, hisHeirs or Executors, to 


whom,1ud by whom it ſhall be performed. 3.20. Dyer 


| 1 40.4.M.2 oo 
A Feoffment upon Condition, that if the Feoffor or his Heirs pay to E4.047.war- 
the Feoffee, his heirs, or Executors, 10 |. before ſuch a day 8&c.and 49+ 4 Feoff- 


both die, and the Heir of the Feoffor doth pay the money to the Exe- Ones wt 


cutors of the Feoffee, this is good, and he ſhall enter upon the heir of peofee pay ro 
| the Feoffee, but quere if there be acquittances without payment in fact Feofſor his beirs 
if the Heir ſhall be put out, H. 12. E.3. Condition 8. T.13 E.3.Con. % Aigns 201. 
dition 1 0, fore Jack « 
day, the Feoffee. 
| : [- may pay the ma- 
ny to the heir oy cxecutors,but if the Feoffment was upon condition that the Feoffor pay to the Feoffee his beirs 
and extcutoys 20 1,ſuch a day, and ihe Feoffee dieth before the day, the money mit be paid to the Heir, and- 
not to the Exccutors , becauſe they aye not aſſignes of the eſtate» 


But ſee where the Condition is, that the Eeoffor or his Heirs, ſhall pay 
to the Feoffee or his heirs, it ſeems the payment is good to- the Heir, or to 
the Executor, but none of them ſhall have an action for it, and the Deed 
of Feoffment doth belong to the Heir, and not to the Executors,12 E. 3. 
Condition 9. But Littleton conceives that in this Caſe the payment oughr 
to be made to the Heir, and if he be not named,then to the Executors,and 
not to him, Lir. Chapter Conditions. Es 

The diſſeiſor doth releaſe to the diſſeiſee,upon condition,that if he pay 
&c.. that it ſhall be x 9p Sh diſleiſor makes a Feoffment, the ditleiſee 
tenders the money at the day and place, and after he pays it to the Feoffee 
in Court, he fame is good; I7 Af. 2. Condition 14, And it was holden in 
ſuch caſe, that the payment to the diſſeiſor, or to the firſt Leſſee or feoffee 
was good, and that he ſhould put out the laſt purchaſor, 31E.3. Hon- 
ftrance des faits 14.P.10 E,3,4c, | | 
7 A:Deed. 


278 Conditions. 
A Deed was delivered upon condition to pay &c. to a ſtranger, and in 
detinue upon Garniſhment againſt him, it was returned that he was 
dead without Heir or Executor, but that the Ordinary had ſequeſtered 
who was warned & by Attorney appeared, to whom the moneys were deli- 
vered, but he pur in ſureties to render them to the Court, if &c. For the 
Court doubted if the Biſhop or the other to diſtribute ſhould have 

them or the King, 44.48 E.3. Garmoment 31. 
Pi.C.Lit.z206, Andnoteupon ſuch a Condition of payment by the Feoffor hiniſelf, if a 
and there A.28 day be appointed, payment by the heir or Executor is good, and if the 
Elix,in Com. B. Feoffee upon Condition of his part make an alienation, the alienee may 
Watkins and pay the rponey, Lir.Chap.Conditions, and therefore an annuity granted by 
js ae irs * an Abbot, untill he ſhall promote the grantor to a Benefice, and no day is 
— d;. appointed, the ſucceſſor ſhall not tender him the Benefice, if the Pre- 
eth, bis beiy deceſſor did not doir, 15 H.7.3. andif a Leaſe be made, Proviſo that if 
withn age, the the Leſſor will occupy the Land, that the Leſſee ſhall ſuffer him, if the 


Guas dian 3 -T go c rh | | 
endine af ahe Leſſor die the ſucceſſor ſhall not occupy the Land, 27 H.8.18. 

heir may tender — 

the Money at the day. in ic{pect of the intereſt which hee bath in the Land after the Condition 


performed. So if the heir be au Ideat, any man may tender the money at the day in reſpett of bis abſolute 
Iababily. | : 


—_—— —— 
CP EEE IH ee ee . 
— 


V III. Hwa double condition, as one on the part of the Feof- 
for, another on the part of the Feoſfee ſhall be per formed, and 
when one or both ſhall be performed, | : 


Ondition if the Feoffor pay 4 1. &c. that it ſhall be lawfull for him to 

re-enter,and if he do not pay it,and the feoffee pay him 4. 1..that Law 
ſhall keep the Land in Fee, or otherwiſe that the Feoffor ſhall reenter, 
now if none of them pay the money at the day, the Feoffor may reenter 
by the laſt words, 12 E.3.conditions 8. but if they were left out ec. the 
Feoffee ſhould hold the Land, 12 «Af. 5.Condition 13; 

And when the conditionis, that if the Feoffor pay &c. and if he doth 
not payif the feoffeedo not. pay to him,8&c. and the one or the other doth 
not pay at the day, the Feoffor ſhall enter, 13 E.3.Conditions 10. 

A. Deed was bailed upon condition, thatif T. did not pay certain mo- 
ney &c. and if the Plaintiff do deliver a certain ſum to one A. that the 
Deed ſhould be delivered to the plaintiff, and the plaintiff declared 
that T. did not pay, andalſfo that he himſelf did deliver the money £9 
A.&Cc.48 £.3.Garn.31. | 
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I X, I#bere the Releaſe of a Right (fall be upcn condition, and 
where a Releaſe or a Feofſment abſolate ſhall be defeated by a 
a Defeaſance after made, « 


| | ; | | . VidePlo. com... 
T is holden that aReleaſe of a Right which gaes by way of Extin- 1 56.43 4f. 1. 
cuiſhment cannot be upon condition 21 H.7.30. 17 4.2.2: H, 
A Releaſe to him who 1s ſeiſed, may be defeated by a defeaſance upon eo 30. 
condition, as a Feoffment, Obligation, Recogniſance,by Shard,17 eAſſ. 1G; ur .., 
: : $+ that a 7C- 
2.31 Aſſ.32. there the Defeazance was made after the Releaſe, and it was leaſe may be de- 
held by the Court, that ſuch a Defeaſance after the Releaſe, if it be not /ea/anced upon 
awarded to be made at the ſame time, cannot defeat the Releaſe, other- © condition. 
wiſe if it be made at the ſame time, vide 34.44. ee. 
Herm, Juſtice held that a Releaſe ſhall never be defeated by a conditi- , Menard: 
on which is not compriſed in the ſame Deed, H.4 E.2.Releaſe 50. but ſee tween things 
31 E 3.Releaſe 41. that it ſhall as well be defeated by an Indenture being *#ccuted and 
delivered at the ſame time, as by a condition compriſed within the ſame #9) ae. 
Deed. See Perkins 138. And he faith, that where the Defeafance is by = pgs Ae 
; Dt fa anna ve 
another Deed after, and the father perform the condition, that he to diſi/ed 
' whom the Releaſe was made ſhall be ſaid ſeiſed to his uſe, guere, and he contr, of things 
held it all one of a Releaſe which goes by way of Extinguiſhment, as of *Xt#tory.See = 
that which goes by way of enlargement of the eſtate, or of Feoffment, i 39. a Capt. Re- 
A Warranty may be defeated by Defeaſance after made, 43 E.3. 44. rig emacs 
; gh: exim- 

A Rent was delivered into the hand of another to be delivered to the guiſhed by Re- 
Plaintiff upon certain conditions performed,and afterwards by deed it was eaſe muji be 
agreed betwixt the parties that upon certain other conditions to be per. 774 v9 a con- 
tormed by the Tenant that the Releaſe ſhould be void, and it was concert }, _ nyo "y 
ved that the Releaſe was well avoided thereby,z2 Af.11.And note that a , = _ Be ny 
Releaſe was upon a vis before made, and ſo did inure by way of enlarge- the D:i«i/or.. 


ment of the eſtate. . | 


- 


% 
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RX. Where a Condition Limit &c. fhall be p:rformed at another 
| place ard day, and where at the ſame day and þ/ace, and 
how Cc. : 


A condition of a Releaſe if he pay to B. at ſich a day, he tenders there 
the mone:. the ſame day, the other comes not, wherefore he tenders 
at another da; and place 3: 2nd the Releaſe avoided, vid.tender elſewhere 
'15 not good, but paymeur i-,: ; f/.2.and ſee there, that a condition to 
build a houſe at ſuch a place, ſhai: oc þ- tc:xdred at another place, becauſe 


it ts not poſlible to be performed el{ewicre &c. 
A (, on- 


2380 _  Genditions, | 
A condition to ſerve the Oblipee in armes, in fuch a place by ſuch a 

time , the obligor ſaid, that he ſerved him at D. it is no plea that he did 

not ſerye him there, but that he did not (ſerve himpenerally, 10 H 6 14: 
Debt.34. And though agreement be of payment at another place, yer the 
obligee needeth not to receive it, 41 E.3.15. So of a defeaſance of a Sta- 

tute, H.46.E.3. Anudita querela; And 12 R.2. Barr 243. - 

Aman makes a feoffment upon condition of his part, and dyes before 
the day, his heir being within age, the day paſſeth, and afterwards the fe- 
offce grants the heir a jonger day of payment, and tenders, the feoffor re- 
fuſeth, the heir enters, and his entry adjudged Jawfull, 31 Af 17.Cond;- 
t50us 85 Note, that in that caſe, the wife of the feoffce ſhall be endowed, if 
it-were againſt a man of full age, notwithſtanding ſuch agreement after, 
42 E.3 1, Perkins 76, But in the firft caſe of payment, if the defendant 
plead generally payment of ten pounds, which is the Jefſe ſum, and no pay- 
ment nor tender at theday appointed, the ſame wilinot ſerve, but the 
plaintiff ſhall recover, and the ten pounds ſhall be received out of the 
penalty, 47 E.3.13. Barr 218. So where he hath an acquittance of par- 
cell of a greater ſum, &c. 6 £.3.8. Debr 155. 

A Condition vo be performed by a ſtranger, canitiot be at another 
place, 36 H.6.12. Barr 74. | 

Where the condition is to ſtand to an award, &c. who award payment 
by ſuch a day, now before the day it is in the eleRion of the Defendant 
to pay the money, 36 H.6.Debt 196. TY | 

Where the condition was, that be ſhould enfeoff the Obligee , Circa 
Feſta, iſſue was taken if he were at the place theevening, &c. 22 Eav. 
4-43- 

So if a Condition be performed, (itra, circa, or snfrs feſtum, ſhall be 
in the Eve, at leaft, 21 £.4.62, But where aday or a time is appointed, 
performance thereof before the day is holden good, by Finewx, g H, 7. 
17.and 20. | | 

A condition to enfeoff the Obligee ſuch a day, the Defendant ſaid he 
was ready, and the other came not, and it was holden that the iſſue ſhall 
not be upon the coming of the plaintiff, bur if the Defendant were 

: ready, &c. Þ. 32 E.3. Barr 262. 
$.6.50.450 Seeof ſuch condition, 40 F.3.12. and 22 F.4. Whereit is ſaid , that 
| + 11.Plow. Co if the one nor the other doth not come, the Obligation is forfeited, but 
; 71.73,15 E- Brian held the contrary, 22 E.4 43. butifa condition be to enter for 
li3,Dyer 319 not payment, the eſtate ſhall not be forfeited without a demand, 20 H.6, 
Entre (ongeable 6, 

Leaſe is made rendring rent, and a re-entry for not payment at the day 
or within a moneth, it fufficeth for the Leſſee to be ready at the laſt in- 
ftanc of the laſt day So of an Obligation upon condition, 6 H. 7:9. Entre 
congeable, 22. agrees, where it is to be performed by the Plaintiff himſelf, 
Perkins 150,22 E.4.43.21 E.q.62. 8ndq E.4.3. It ſeems certain iſſue, 
that the Defendant was at the place all the day,and the other iſſue of _ 

g 


Conditions. " mn 
laſt inftance is doubtfull, but ifat anytime of the day or of the evening, ,-. .. 5 hens 
the Obligor tender to the plaintiff being preſent, the mony, the fo. fer- 51. in yages 
ture is ſaved, 7 E,4.4.v5. Perkins 166. agrees upon a Leaſe upon condi-.ca/c. 
_ tion to be payd within a moneth, tender vpon the land within che month, 
ſhall ſave the forfeiture, becauſe he is bound'to receive it. But P affor ſaid 
That where the condition is to pay, <&c. beforeſuch a day, or at ſuck a 
day ; if he tender in the firſt caſe before ſuch a day, or in the laſt caſe be- 7;.:: #.s 29. 
fore the laſt inſtant of the day, yet upon demand after, he ought to per- C.9:24t 79. 7 
form the condition, otherwiſe the Leſſor may well enter, the ſame rea- #74 3: 5- 
ſon, if he were bound, he ought to be ready at the place at the laft in- peg why 
tant of the day, notwithſtanding the tender before, 4 H.6 9.19 H.6. 15 8.7:;. 
76. 19 £. 4. 1. Butif hebe ready at the laſt inftane, and the Obligee or 19 E.4.4 b.zcc. 
Feoffee cometh nor, all is {2 ved without more adoe,6 H.7. 2. SO it ſeems 
if an obligation be to pay aleſſer ſum of mony in groſs betore ſuch a day, 
and no place is appointcd, ther tender at any place before ſaves the Ob- 
lipation, | 

"I according to the opinion of Paſtor , That he whois bounden to 
ſhew his Evidences to the councell of the other, before ſuch a day upon 
requeſt, and he tenders them upon requeſt, and the other refuſeth, yer he 
ought to perform it upon any one requeſt, 19 E.4.1* ; 

A Condition to be performed, 1s Fiſto Pentecoſtes, ſhall be perfor- 
med the firſt day. 21 £4. 62. | : 


XI. How aCendttion ſhall be performed when no day nor place is 
appointed, ard when it ſhall be performed, 


A Releaſe upon condition of payment on the part 6f the Releaſor, if gx.,.4- :1 
no place be appointed, he may tender the mony upon the land, es. 7.74. iz Kellc- 
or unto the perſon himſelf, &c. 17 eAſiſe 2. but Litelcos ſaith, it ſhall wa, 
be only to the perſon. | enly. CAME 
See r1 2.4.61. By Skhene, 19 H.6.50, By Forte/cxe, That the ten- wy Nr 
_ Cer ſhall be upon the land mortgaged. | : 
And note, Thatupon a Leaſe of Land rendring rent, that it ſhall be 
tendred upon the land, alſo if be ſaid at in the end of the deed, Ad quas 
conventions per smplend, obligo me, &c. But if the Leſſee be bounden in 
an obligation to pay the rent, he muſt find out the Leſſor at his perill, 21 
E,F.5T.22 H.16, acc. | 
| Bur ſee where B. was bound to C. that D. ſhould pay his rene, there it 
15 ſufficient that he be ready upon the Land , by Littleton , * 8 Edw, 4 
P | 


Lit«7 $.accs 


A man makes a feoffment in fee upon condition, that he ſhould give 
back the Jand to him and his wife, in ſpeciall taile , the remainder unto 
the heirs of the busband who dyed, and the wife tooke another husband, 

Os | | bow 


——— 
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(,onditions. | 
how the feoffee ought to enfeoff the ſecond husband and the wife, for the 


_ life ofthe wife, the remainder to the heirs of the firft busband, 2 H 4, 


conditions 5. 12 H.q.z. and if that all but one dye, where there were a+ 
ny remainders, yet he muſt perform to him, and there is no difference, if 


| it beto be performed to the feoſſor or a ſtranger. 


But if a day be appointed, and he who ought to take the Eſtate is dead 
a! the day, the feoffee ſhail hold the lands for ever, 19 H 6,76. But 
Quere , for afterwards it is ſaid, That if a feoffment be upon condition 
that the feoftce ſhall go to Rowe, and hedye before the day appointed, 
that yet his heir ſhall not hold the land, 19 H.6.77. Bur ifthe day of the 
feoffmeac be appointed and none is there co take the eſtate, in the firſt 
caſe the feoffee ſhall hold the land for ever, vi. Per'#ns 155. but if no day 
be appointed, ifhe'who ought to be enfeoffed refuſeth, yer ir ſhall be 
be performed to his heirs, 19 H.6 77. - | 

A feoff nent to re-infeoff the feoffor , the ſame ſhall be upon requeſt, 
but if it be co enfeoff a ſtranger ; it ſhall be in convenient time without 
requeſt, but a feoffment upon condition, that the feoffee ſhall pay , &<c. 
he Gall have liberty during his life, but upon an obligation to enfeoff a 
ftranper, or to pay to a _ he ſhall have liberty du:ing his life, Per- 
kins 154 155. But upon.an obligation co pay a leſſer ſum to the Obligee 
bimſelf, and no dy 1s appoiaced, it is payable preſently, g H.7+ 17. 44 
Eaw. 3.8. : es 

He who is bounden to go to Rome; hath liberty all his life time by Pa- 
ſton, but if the Condition be to go, if the obiigee doth enfeoff him, he 
ought to go immediatly after the feoffmenr, and if it be to enfeoff the 
Obligee, he bath liberty during all his l:fe time, 27. 33 H. 6. 48. Berr 
64: | | | 
But ſee P. 14 E.3. Debt 138, where in debt upan an obligation the De- 
ſendant pleaded a Deed of Defealance, if he did enfeoff the plaintiff, and 
no day appointed , and he durſt not demur, but pleaded that he was 


' yet ready, &c. 


The Kings Tenant errfeoffed a ſtranger to give the land back to him in 
taile, the remainder to his right heirs, and this was by licence, and dyed 
before the re-infeoffment, the King ſeiſed the body of the heir, and en- 
cred [or the condition-and well, 19 -E. 3. Entry congeable 39. Bat ſee be- 
fore, that the feoffee may-perform the Condition to the heir , where no 
day is appointed. | | v2 

An Action upon the caſe apainſt #. for that he was retained to pur- 
chaſe che mannor of D. of one f. for the Plaintiff, and he had purcha- 
fed rhe ſame for himſelf, yer becauſe the retainer was to purchaſe of 7.cer- 
rain, who was dead before the purchaſe, the purchaſe after was holden 
no deceit, 44.16 H.6.Acion upon the caſe, 44. 

-A condition to ftand to the award of 7. who awards that the obligor 
ſhall pay 204, and appoints no day, the Defendant did alledge a tender, 


&c. 322 H.6,Debt 47. and holdea that it ought to be performed ſo ſoon 0 
| | 30 


Conditions. 


he had notice of the award, whether it be to make a feoffment, or to pay 
money, or to be non-ſuit, but an award that ene ſhall levy a fine, ſhall 
not be —_— , untill the other hath ſued out a Writ of Covenant, 20 
Fag 1: 4, 4 

Delivary of mony, or &#c. to deliver over to an eftranger, and no day 
appointed, ſhall be performed in convenient time, 21 E:4.52. - 

Where the condition is to renounce his intereſt, &c. before ſuch a Bi- 
ſhop, and he refuſeth, the ſame is a forfeiture, although he perform it 
afrerwardsin reaſonable time, for it ought to be performed preſently , 
ifit can be, and ſo refufſall is a forfeiture, ſo a condition to be non-ſnit , 
roſufter a fetraxit, orto levy a fine &c, upon requeſt, &c.15 E.4.30, 
Put Prima facie, it ſhall be a good plea, that he renounced before the 
writ brought, ſo upon an arbitrement, 20 E.4.8. 


Eut ſee where the condition was, that if he do prove that the Will of - 
7. was, that the other ſhould enfeoff him, &s. it ſhall be intended, that _ 


the proofe ſhall be before the Juſtices by verdiQ, and then be there a day 
appointed or nor, if the Obligee doth not bring his ation, ſo as he may 
have an inqueſt, he need not eo perform it, and it is ſufficient now to ſay, 
that it was his will, otberwiſeit is, if the condition was to prove before, 
T. for there it ſhall be intended by Wjtneſles, &c. 10 E.4.t1. 15 £.4, 
25. and there it is ſaid, that tothe condition to prove my wife not guil- 
ty &c. it is ſufficient to ſay, that ſhee is not guilty, and ſo of others, for 
the jury ſhall try it 15 £.4.15: 


_—_—_— 


———_— 
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X II. Where performance after the time is good , and where he 
ought to be alwaies ready, or longer time given. 


TY Mortgagors may pay the monys to the Aſſignee ofthe Mortgagee 
after day, but by Z:itletos, it ſeems that is not needfull for him to do, 
if hedid tender the mony to the party at the day appointed, &c. 17. 
Conditions 14, 


Ooz Contracts 
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CONTRACTS 
BARGAINES, 


AND 


 BUYINGS 


F a man bargain and ſell for mony, and doth not ſay to him and 
his heirs, yetit is a good ſale in fee, by Shelley, in27 H, 8, 5. 
and of the ſame opinion was Ax4ley Lord Chancellor. 
If Tenantin taile in poſſeſſion, or in uſe, giveth or ſelleth 
Trees, and dyeth, the Vendee or Donee may cut them, and carry 
them away, by Fitzherbert and SbeHey, 27 H.8.5. but by the opinion of 
Hazleford, 11 H.4.32' It ſeerns that the Vendee or Donee of Tenant in 
taile, cannot cut the trees, wherewith aprees Powder 259.in Danee Hales 
caſe, andſoitis, if a man be ſeiſed of Land in the right of his wife, and 
ſells the trees, vi- Perkins 13. and IBS E 4.6, 
Note, Per cariam, 27 H:8:25: That a ſale orapifrton feme co- 
vert, is good, if the husband agreeth, or doth not diſagree, ſo 2s the ſale 
is not void but voydadic, wid. 21 H7:40: by Read, acc, But Finenx held 
the contrary, for he ſayd, that a feme covert ſhall not do a thing which 
hall turne in prejudice of the husband, bat for that which ſhall be 
for his advantage. it ſhall be good, if a man give any thing to the wife, the 
ſame is good, by the agreement of the husband, becauſe it may be for his 
advantage, contrary, If the wife buy « thing in the market, for that 
may be to the prejudice of the husband, but if ſhee buy it to the uſe of the 
 husband,& he agree to it,there it is good,or if it be by his commandement, 
and he ſaid, thatif the wife buyeth bread,or any ching which is ſpent in the 
houſe of the husband, if he hath no knowledge of it; he shall not be char» 
Sed with the contract : Note, in 19 H-6: 9: That the buying of an obligi- 
ecion by the wife, in which the hnsband was bound in 10/7. is void, and ſo 
15 the contra of an infant, 39 E:3: butifthe wife expreſs the uſe ar the 
time of the bargain,then the concrat of the wife 6hall binde the hus- 
band, 20 R:6; 22; By Newton, - | Where 
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Contrafts &c. 


I here Coxtrads are ruled according to the intent of the 
partres. | 10] 


wo made a Contra& for 18 Barrells of Beere, and aſter the Beere was 
ſpent the vendee would have had the Barrells, and adjudged he could 
not have them, becauſe the intent ſhall rule the Contra, So if one pro- 


miſe one to give him a cup of Wine, he ſhall not have the Cu, 27 H, 
8.27. by Fitzherberr, but if one promiſe to g1ve one a Hogſhead of 
Wine, there he ſtall have the Hogſhead, P 1\Waex Comment. 86. So as 
the phraſes of Speech declare the intent of the parties: So if I grantto 
one that he may hunt in my Park and kill a Buck, yet he ſhall not haye 
the Buck, 18 E.4.14'13 H.7.13.ccc.12 H.7.25. 


IWh.n in Coniratts there ought to be Quid pro Quo & e 
COontia' | 


N Treſpaſſe upon the Caſe, the Plaintff declared that the Defendant 

took upon him to build a Mill by ſuch a day, and becauſe he did noc 
ſhew in the Declaration what he ſhould have for his labour, the Declara- 
tion was holden to be void, and there by Rolfe, if a manxake upon him 
to do ſuch a thing, and it is not expreſſed what he ſhall have for his la- 
bour, it.is a void contract, for there ought to be uid pro 2mo, 3 H.G: 
36. See g H.5.14. apromiſeto pay 101. is not £00d, without having 
Quid pro Que. 5 

{f a man ſell a horſe for 10.1. where as he hath no horſe, yet Debc 
lieth, and yet there is not qsid pro quo. So if a man ſelleth his Mannor 
for 10 |. Debt lieth, and: yet the Land doth not paſſe untill Liverie : 
Soif 1 promiſe to 1. S. 10 1. for carrying the Corn of 7.D. to ſuch a 
place, he ſhall have Debt, yet / had not gxid pre que. So a promiſe 
made to a Chirurgeon to cure 7. S. of ſuch a Diſeaſe or Wound, 37 
H.6.8. | | 

Inan Action of Walt in cutting down and felling of his trees, the De-- 
fendant pleaded that the Plaintiff fold him omnes arvores ſnas cre(centes ſu- 
per &&c. and it was holden, becauſe that it was not ſhewed for what the 
Plaintiff ſold him the trees, it was buc a void contrac, and there was not 
quid proguo, 1 Mary.Dy 91. , 

[f Icome to a man to buy a piece of cloath of him, ard ask the price 
of tt, and he ſaith 101. I cannot take it away, unleſſe I pay the 101 for 
that is implyed in the bargain, that he ſhall preſently pay the. money for 
the cloath, otherwiſe that he ſhall not have it, bur it it be for dayes, there. 
iE18 a good bargain, becauſe I have given him an exprefic liberty to pay 

i 
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Contratts &Cc. | 
it as the day,21 H.7.6.5. and Finewux Chief Juſtice ſaid, that if a man 
will buy a piece of cloath in Loxdow, and demands the price of the Mer- 
chant, and he faith 101. andthe Plaintiff faith he will give fo, and takes 
away the cloath, that it is in the election of the Merchant to make it a 
bargain or not, for if he will, he may have an aQion of Debt for the 
101. or elſe he may detain the cloath untill he hath received the money 
for it, and if the other partie taketh away the cloath by reaſqn of the bar- 
gain, the ſeller may have anaction of treſpaſſe againſt him,z1, H.7.1 60. 
vide 14 H.8. 19.5 E.4.3. acc. | 

But if a man doth buy of f.S. aiorſe for an ox, there each may take 
the thing without delivery, but it was otherwiſe in caſe of cloath, for 
there he cannot take it without deliverie, or a day appointed for the pay- 
ment of the mony, 21 H.6.4cc. 

A bargain was made that 7 S, ſhould go to ſuch a place and ſee his corn, 
and that if he lixed of it, and payed 101. that he ſhould have the Corn : 
in an Action of Treſpaſſe brought for taking the Corn, the Defendant 
pleaded that he went unto the place and liked the Corn, but becauſe he 
did not ſhew that he paid the money, it was holden to be no plea, for 
without payment it was but n«dmrw pattum, 17 £.4.1.Plo.Com.6.G 11. 

In18 £.45. A man fſeiſed of Lands in the right of his Wife, for a 
certain ſumme of money ſold ,400 trees upon the Land, afterwards his 
wife died without iſſue, fo as the husband was not intitled to be Tenant 
by the curtefie, and the Vendee had not cut down the Trees, yet it was 
holden that an ation of Debt did lie for the Money, becauſe he might 
have cut the trees in the life of the Wife, but if a day had been appoint- 
ed when the Trees ſhould be cut down, and the Wife had died before that 
day, there it was but nn#d#um pattum, and the party had no remedy for the 


_ money, 28 E.4.21 acc. 


If I ſell the horſe of .S. for 101. and the owner takes away his horſe, 
yetitis ſaid in 18 E.4. that Debt will lie for the Money, becauſe it was 
a contract once executed, but note there by Lictlewn 6. that if the horſe 
dieth inthe Stable between the Contract and the delivery, that yet the 0- 
ther ſhall have Debt for the money. - 

A man doth bargain with 7.S. to teach him ſuch a Trade within three 
years, for which he was to give him 101. and enfeoffed him of the Land, 
untill the 101. was paid. /.S. died within the three years ; it was holden 
in that caſe that he ſhould retain his Land unrill the Money was, paid,2! 
E.3.Contrafts 12. butif the bargain had been to give him 101. and he 
had not paid it, there it had been n#dum pattum, and he had no remedie 
for the money. 


Contracts 


(ontrafls &C. 


Contratts where good although they be conditional, 


| two agree, that if one of them delivereth twenty clothes, that then 
the other wi'l pay him 10 /. the ſame is a good contraR although iris 
conditionall. | 


If I ſell you my horſe for ſo much mony, as ?.S. ſhall name, the ſame is- 


vood if he name the mony,and if not, it isa void contract, 10H.7.7, 21 

H.6 6. 17 £:4.1. Soif 1ſell you my horſe for 10 /. upon condition, that 
when I come to Pax/s,that I ſhall have my horſe again, now when 1 come 
to Panls, I may take back my horſe again, by Po/lara, 14 H.8.21.and ſee 

the caſe before, x17 £.4.5. A bargain was made, that 7.S. ſhould go to 

D. and if he liked ofhis corn there, that he ſhould have it, the ſame was 

3 good contra& upon the condition performed. 

So ſee 18 £.4.16. In an aRiou of debt, the Plaintiff declared, that it was 
agreed betwix: the Plaintiff and the Nefendant , that the Plaintiff ſhould 
deliver to the Defzndant, 1o /. for certain bales of woad, if the woad 
pleaſed him, and if not, the Defendant was to re-deliver back the 107. 
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. the Defendant pleaded, thatafter the bargain, he ſaw the woad and liked 


it, and afterwards to the ſame-day be diſagreed to the bargain, and there 
it was holden by all the Joftices, chat if he once agree to the bargain, his 


diſagreement afterwards is to no purpoſe, ſo if he diſagree at che firſt his - 


apreement afterwards cannot make the contract and bargain good, . 
but there it was holden clearly by them all, that a Contract which 
was conditionall was a good contraft, 


Oo O*— — 
_ rea IM 


When a ContraF determined in part, is determined inall; and 
where preſerved in part , is preſerved in all, 


| ba Debt for 20 /. upon 2 ContraR, the Defendan: ſzid, that the Plaintiff ' 


took an obligation of 10 /. for parcell of it, and it was holden a good 
plea to the whole contraR, for the Contra being determined in part is 
determinedin al, 3 H.417.and therewith agree the books of 1 H. 6.8. 


and 29 H.8. Dyer 23.where it is ſaid,that.if a man indebted upon contract © 


for money, taketh an Obligation for it, that the contract is atter- 


ly gone, ſo is itupon a judgment given upona bond, the bond is- 
gone, 22 H.6.5. and 6. 29 H. 8. Dyer ibidem, So if a maa be indebted upon - 


account for arrerages, if he take a bond for the mony, the contra@t upon 
the account is gone, yet ſee the book of a 11 H.4.79, contrary , where a - 
man brought an.aRion of account for arrerages found before the audi- 
tors, and the defendant pleaded,that the Plaintiff rook a bond for the (aid 

| arrerages z 


Contrails &c. 


Arreitages, and yet it was adjudged that the Action did lie, for that the 
Arrearages beings due by matter of Record, the taking of the Oblipar;- 
on did nor deci: and make void his Action upon the Action, and in tt. ic 
Caſe it was adjudged tor the Plaintiff, vide Firz, Bar 185.acc. 

_ If amanleaſerth Lands tor years rendrins Rent, if the Lefor entere(!; 
into part, the whole Rent 1s gone, but if another entereth by a Titi Pare 
amount into part of the Land, yer the whole Rent remains : So if a nan 
ſells a thing, which is his own proper goods, and the goods ot an::- 
ther man for 101. if the other man taketh his goods, yet the Seller (ha! 
have an Action of Debt for the whole money becauſe the Contract was 
one entire Contract, 9 E 4.8.30 H.8.29.24 H 8 g.acc. 

One agreeth to ſerve a man fora year tor 20s. if the Maſter doth Gd: 
Charge him before the year ended, to which he agrees, he ſhall not have 
any Wages for his Salary, nor Action for it, becavſe ir is an entire Con- 
trat, and cannot be ſevered, 16 E.6.23. 

If a man ſells a Leaſe of Land and Goods for 201. it is one entire con- 
tra& and cannot be ſevered, and if one be by deteaſable ticle, yet all ſhall 
be iſſuing out of the other, 7 A.7.4.24 H.8,9 30 144.8. 29. but ſee 12 
H.8.11. that if a man leaſerh Goods and Lands for a year rendring Rent, 
and the Land 1s evicted by a recovery of it, yet the Rent ſhall be appor- 
tioned. Yuod Ouere,for the Law ſeems to be contrary, and in the time of 
Queen Mary, the contrary was holden, becauſe the Rent ſhall be ſaid 

wholly to iſſue out of che Land, as m4gis dignwm, and Manwod vyouch- 
eda Caſe in the time of £.6. where leſſee for life of a houſe made a Leaſe 
for years of it, with Plate and other houthold ftuffe Rent, and the Leſſor 
for life died within the Term, that the whole Rent was gone, ſo the 
Lord Dyer vouched ihe Caſe in the time of ®ueen 4Lary, that a man 
leaſed the Signe of the Greybmnnd in Fleet ſtreet, and certain ſtuffe rendring 
Rent, the Leſſor entred and enfeoffed a ſtranger of the houſe, the Leſſee 
_ did re-enter, the Feoffee died, his heir brought Debt for allthe arrear- 
ages after the death of his facher, and holden that the Action was wel! 
brought, which proves that there ſhould be no apportionment of the 
Rent, but that the whole Rent did iſſue out oi the houſe. | 
A man was reteined to ſerve fora year tor 20s. the Maſter died within 
the year, holden chat the ſervant ſhall have his Salarie for ſo much as he 
bad ſerved, becauſe the ſervice is diſſolved by the AR of God, vide 27 
E.3.84. acc. See the book 10 H.23. beforc contra. 


— 
_ —— 


Where a man may waive the CoxtraF for part, and wage his 


Law for the reſt. 


FN Debtthe Plaintiff declared upon a Leaſe of a Chamber, and bed. and 
'Axhat the defendanc was to board with him for a certain time, paying 20 5. 
b 


Contrafts, &c. 


by the week for the whole: the Defendant as to the Chamber and bed 
pleaded non demifir, upon which they were at iſſue, and it was found for 
the Plaintiff, and it was moved in arreſt of Judgment, that it was a Jeo- 
fail, becauſe he did not anſwer to the boording, and it was holden upon 
long argument that the Contract being falſe in part, ſhould be falſe in all, 
and therefore the Plea good, 20d nou dimi/it perceliam, yet Bryan was 
{trongly againſt it, and the Juſtices coming from weftminſfter ſaid,that it 
was a Jeotail. Br ya» ſaid,that the Iſſue ought to be Rein lay droit, and ſo he 
might give the ſpeciall matter in evidence, but by Brock in abridgins of the 
Caſe, it ſtands with reaſon that the Plea ſhould be good, for otherwiſe the 
Plaintiff by a falſe Declarattion might barr the Detendant from waging of 
his Law,if the contract were forthe boording, and he hath added the Leaſe 
of the chamber and bed to it, bur it feems to him that for the chamber and 

bed, he might traverſe the Contract, and for the reſidue, that he might 

_. wage tis Law, 21 E.4.28. | 


— __—_— 


nn OO ————_— —— P 


It hat thing ſÞall diſſo/ve and determine a Contra@. 


T is agreed betwixt eL.and B. that for learning of ſuch a ſcience, that 
I: ſhall have 1o1. B. dieth before the money payd, the ſame diflol- 
yeth the ContraRt, vide 21 E.3.11. Soif a man leafeth Tithes rendring 
Rent, if a ſtranger doth recover them, the ſame doth diſſolve the con- 
tract, ibidem. 

If a man ſeiſed of Land in the Right of kis wife, ſelleth certain of the 
Trees growing uponthe Land for 101. and the wife dieth before the ven- 
dee hath-cut down the trees, yet the ſame doth not determine the con- 
trac, becauſe it was executed of the other party, and it was the folly of , 
him who bought the trees, that he ſuffered them ro grow ſo long and 
ſtand upon the Land, bur if a day had been limited, by which day he 
ſhould have ſevered them from the Land, and the wife had died betore 
that day, her death would not have diſſolved the contra, 21 E.4-5. 

A man agrees to ſerve one for a year, paying 20s. attwo Termes, viz. 
our Lady day and Michaelmas, and afterwards the Maſter dieth after one 
of the Feaſt dayes, his death diſſolves the Contra for the time after his 
death, vide 27 E.3 before. | 

If a man taketh an obligation for Money which was due before upon a 
_ contract, the contract is determined if the obligation be made by him who 

made the firſt contrac, but contrary if it were made by a ſtranger, 35 E.z 
Debt 83.29 H8 Dy.22.1 H 6.8. by Babingtox, 22 H.6.36. by C hock, 
21 H,6.21. Newton,28 H. 6.14. 21 H.7.5.by Burler, 11 H.4.79 and there 
it is ſaid, that an Obligation doth not determine another:as accompt be= 
tore Auditors. 7 

P Þ = _ 
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Student cap.42. for the authority of the Balliff, 


_ Contralls &c. 


If a man recover in Debt upon a Contract, although he doth not ſue 
for Execution, yet the Contra is not determined, contrary if he had 
recovered upon an Obligation and Tales, not Execution, 9 E.3.5. by 
Littleton. | 
If one buyeth a thing upon a liking, or miſliking, if he once miſlike, 
although thar he liketh atterwards, yet the firit Act hath detained the 
Contract, 18 E.4.15. but contrary, if the miſliking be to a ſtravger, 
as may betaken upon the book: in 44 H.8. | 


Sale of a thing not in Elle. 


N 18H.6. A Parſon ſold all his Tithes within the Pariſh, which were 

or ſhould be there for ſeven years atter, and it was holden a good Sale: 
Soifa Tenant for lite ſellethall the Profits of his Lands for ſeven years at- 
ter, it is good by Paſten and Aſcne; and by them; a man may ſell to me 
the profits of his Courts, which ſhall be for three years following, and 
the Sale is $00d, yetthey are not in Eſſe, and it is an uſuall thing for a 
man (who hath Corn or Grain) to ſell 200 quarters of ſuch Corn or 
Grain to be delivered at a day after to come: 21H-.g.43. 


_ ED — 
———— 


Sale of a Bailiff, Servant or Fattor. 


F a man hath a known Bailiff, who hath uſed to ſell the beaſts or other 
J cattell of his Maſter, ſuch a Bailiff may ſell them, and although he 
hath not a ſpeciall Warrant ſo to do, yet it is not materiall. And if he 
gage the beaſts of his Maſter for Corn which cometh to the Maſters ulc, 
it is good, and the Matter fhall not have an Action againſt him who ta- 
keth the cattell or beaſts for that cauſe, as appeareth 27 Aſ.5. So it i 
holden in 2 R.2. and 0/d N.B.61. & 62. where it is ſaid, that in Debt 
againſt the Maſter the Plaintiff needeth not co ſhew that the Bailiff had a 
Warrant to fell the Maſters goods. 

If the Maſter commandeth his ſervant to buy certain goods, or his Fa- 
cor to buy certain Merchandiſes, and he buyeth them, the Maſter ſhall 
be chargeable although the .goods or Merchandiſes never come to his 
hands, 8 £.4.11. But by Ngwtes,. 20 H.6.22. If a ſervant buyeth a cer- 
rain thing without the command of his Maſter, although it cometh after 
eo his Matters ufe, yer it ſhallgoteharge the Maſter, but contrary if he 
do expreſle the uſe at: che time of the buying of the thing 8c, Doftor and 


If 


? 
d 


Contrafts &c. 


-If a Caterer, Surveyor or Clerk of the Market, buying any thing to 
the uſe of the King, they are not the Debrees for it, but the King; vide 
11 H.4.28e contra it they bave not allowance upon their accompr. 


CE I GE rt ES I —  ————— ee, 


What thin is ſuffi cient to create a Contract, 


F I fell a horſe unto you for 201. you ſhall not have the horſe if you do 
not pay the money , if the horſe be not preſently delivered unto 
you, or a day appointed to pay the money, or that you take earneſt for 
'1t : but if you be telling the money, and another buyeth the horſe and 
gives the money, yet the tirit man ſhall have the Bargain, but if he $0 a- 
way for to fetch the money, then it 1s otherwiſe, if it be not agreed that 
he ſhall fetch the money: 14 #.8.19. | 
Alſo if a man ſelleth ſtuffe tor 40 1. and he delivereth the ſtuffe, and 
no nioney 15 paid, nor day given for payment of it, yet it isa good Con- 
tract: g9H.7.21. | F | | | 
If a man promiſech to pay or doth agree to pay 101. and it is not 
ſhewed for what thing, it is no good Contract, but a meere contrary, 
& nndum pattum: 9 H.5.14 The principall caſe was, that a man came to 
me, and faid, that if he would relinquiſh his Execution againſt ?.S. that 
he would become his Debtor, and upon that there was a Demurrer enter- 
ed by Cockaire, the fame ſhall! not charge him, becauſe it is but »udaun 


patlum. 


So 15 E.4.32. A man faith, if if you will marry my daughter, I wi! | 


. payyou 201. Debt doth not lie upon ſuch a Contract, for it 1s but »#dum 
pattum, ©uezre this cale F.F. | | 
Note that where one cannot wage his Law, that he may traverſe the 

Contract : 33 H.6.43. and 39 H6. 22. where in Debt for a Salarie upon 

a Retainer in Husbandry, the party did traverſe the Retainer | 
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CORPORATIONS 
CAPACITIES. 


I. What things ſhall be done in the right of a Corporation with- 
out Deed , what not. 


Chantry was founded of three Chaplaines, and one of 
chem juſtified a diftreſſe as Bayly, and good without a 
Deed, V:.26 H.8.8. See 10 E. 4. contra. | 

Alſo q H.7. 6. A man cannot dos thing as ſervant to 
them, but he muſt ſhew a Deed, but as Bayly or Guardi- 
an he may, for by their occupation or taking they are 

chargeable, and note by 7 c»/end, they may appoint a Baily or Receiver 
without Deed, but Brsas cheif Juſtice held the contrary. | 

But ſee 7 H.7.9. that of ſmall things, as lighting of Candles, making of 
fires, or the putting of catteli out of their Lands, or the like, they may do 
without writing,but to veſt or deveſt a freehold, there they ought of neceſ- 
ſicy to havea Deed proving the aſſent of the Corporation, ſee 12 H:7:25: 
& 26:acc:there it is ſaid, that if Baylies do any thing to the uſe of the Cor- 
poration, there they nced not to ſhew the firſt Deed by which they were 
made Baylies, and ſee 7 E 4: 14. acc. and there the difference is put be- 
ewixc a Bayliff and another ſervant, 

Alſo he who pleads thar the place where the Treſpaſs is ſuppoſed, is 
the Freehold of an Abbot, &s. and juſtifieth by their commandement , 
ought co-ſhew a Deed, 18 E.4:8.4.H.7.6. and 7 H.7.9. and in 12H: 7: 
25: The Dean aad Chapter of Pax/es, brought treſpaſs for cutting down 
of trees, and the Defendant juftified as Bayly to them, and to repaire 
pale, which be did, and it was good, although it was againſt the Corpora- 
£00, being parties:. | 


LL. phat 


b 


. (Corporations, &c.. 
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Il. What things a Corporation may do without D:c4 , what 


not. 


N 14 H:8: 29: it is bolden that a Corporation' cannot do any thing 
viithout writing, for ifthey do preſent one to a Church, it ought Jo 
be by Deed, and yet in pleading it needs not to ſhew, that it was by deed, 


for it ſhall be ſo intended. 

But the EleRion of Dean, Maſter,or the lik?, are made without a Deed, 
(o is it of making an Attorney, becauie the ſame appeareth upon Re- 
cord , and therefore is good, 13 H8.12, And ſo the uſage is at this day 
ro certifie the Maior to the Exchequer without a Deed: 


A Corporation cannot retain a Bayly or a Receiver, or another ſer- 
vant without writing, 4 H. 7. 6. by Brian, Tewnſend contra. Alſo by 
Vavaſonr , ibidem, A Corporation cannot affigne Auditors without 
Du , See 16 H: 7, 2. A Cafe adjudged accordingly, and 12 Ea. 4. g. 
and 10. , | 


A Corporation cannot give warrant to oneto do a Treſpaſſe, 4 H: 7: 
x3. but ic ought to be by Deed. | 

Corporation cannot be diſſeiſors, by agreement —_— writing, nor 
veſt nor deveſt any freehold out of themſelves by any meaces withoue 
Deed, 7 H:7.9: and 12H: 7: 25. acc. for they cangot licenſe one to- 
_— Trees, nor to make Livery, nor give any Intereſt without 
Deed. | | 
So 9 Edw. 4. 39. Ifa Corporation make a Deed, and delivereth ic 
toone to deliver over, It bebooyeth him to havea Deed, but Zs:- 
tleton holdeth, 18 Edw. 4. 8. That one may enter by the Commande- 
ment of a Dean and Chapter, without a Deed , but contrary of a 
M:yor and Commonalty, 2x04 non eft lex mt credo , for there is no 


difference,but the commandement ofthe Dean alone, may be good, as: - 


inthe caſe of 16 H 7. 2, where it is holden, that the Commandemear, 
ofthe Mayor is good, but contrary. of the Mayor and Commonalty , 
bu: that is , asthe capacity of the Corporation is, but there it is holden 
that where there is a Head of a Corporation, as Mayor, or Abbot 
that in ſuch caſe, if they command, it is good without a Deed, but. 
where there isa Corporation without a Head, as Commonalty only, 
or Confreeres only , there they ought to bave a. Writing of the Com- 
mandement, 2were: And note, That 12 £.4:16c.it is holden that the com-: 
mandement of the Commonalty.is good without Deed, ſo as they may 
juſtifie, &-c. The ſame Law,. If the Covent in time of vacation of. 


the Abbot,command one to cut down trees,q#0d not«;for Lit. there _ | 
thax: 


— ———— 
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that that was the opinion of all his fellow Juſtices, and alſo of the Juſti- 
ces of the Kings Bench. | 


I ———— —— 


III. What thing the head of a Corporation may do of himpelf, 
without the conſent of the whole Corporation , what not. 


Ote, by Br«denell, 14 H.8.3. That a Mayor or Dean may affigne 
Auditors, or make Baylies, and he may take offering, or make a 
Stewardin his own name by himſelf, and theſe are good during his life , 
and ſo by him he may make an acquirtance in his own name, Sce2 &4,;.7 
Thar the ſmmm of an 100 /. was due tothe Mayor and Commonalty of 
Southamptos, by and our of the great Curcaines, and it was holden by 
all the Juſtices, That if the Mayor alone maketh an acquittance that it is 
not good, bur yer after in that caſe, becauſe it was ſhewed that a hun- 
dred fuch Acquittances had been allowed, the Juftices at laft did allow 
ofie.; 

In 21 E.4.76. It is holden, That where there is a Warden and Chaplain, 
Mayor and Commonalty, Dean and Chapter, the Warden, Mayor , and 
Dean alone , cannot make a Leaſe alone, nora diſcontinuance, for no 
Writ lyeth thereupon ; but they _— to be by the whole Corporation , 
and by Deed, otherwiſe it is void, ſo if any of them make a releaſe in 
eheir own names only, it is void; but contrary it is of ſuch poſſeſſions 
which-they have in feveralty, but an Abbor may make a Leafe or a Re- 


| leaſe in his own name, and itis good, and ſo may a Biſhop, by the opini- 


on of divers, | 

In L.5: E.4.70. In Debt againſt a Provoſt and Schollars, the Plaintiff 
declared of contra& of the Predeceſſor of the Provoſt, &c. and ſome 
ofthe: Juſtices held, that it could not be the contra@t of the Provoſt and 
Scholars, but of the Provoſt alone - So of an Abbot and Covent , Dean 
and Chapter, Husband and Wife , it is thecontra& of the Abbot alone, 


 andſo ofthe Nean and Husband; and ſome of the Juſtices held, that the 


Contra& made on the Mannor, &c: was meerly void , bar it was con- 

ceived that che marriage of the Schollars was but ſurpluſage. 4 
- In Debt, The Obligation was, Noverint me, 1. Abbatem, de E. &c. In 
cenſus rei teſtimoninm, &c: Sigillo conventus appoſns., the ſame ſhall not 
bind'the Succeſſor, becaufe the Sacſſceorisnort nzmed in the Deed, and 
the Deed was not Ex aſſenſn conventur, for it was granted, that a Deed 
made by an Abbot, Sciatis me ex aſſenſu conventms conceſſiſſe, is good ; 
Bar ſuch a {Ie by a'Nean is not gove& without the Chaprer, for they are 
parcell ofttte Corporation, and Rifed wirh-the-Dean, may impleed or be 
impleaded; fo is it of s Mayor andCommanalty, and chere itis aid; rhat 
Neintthe Deed of the Covent isa pood plea, forif the Plea be not the 
Deed ofthe Abbot and Covent, it is double, but DPrere, for 1 _ 
That 


(orporations , &c. 
That if the Abbot make it in the name of the Covent, and ſeal jt with the 


Covent Seal, al:hough it be made by him alone, yet the deed is good and 
ſhall bind, vi.14 H. 6.26, E 


—— — —— 
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I V. How many ſorts of Corporations there are, © 


come Corporations are made by the King only, 14 H.8 2. as Dean 
and Chapter, Mayor and Commonalty ; ſome by the Pope alone, as 
the Fryers denaticant, and theſe bave not capacity to purchaſe, ſome 
Corporations by them both, as Abbot and Covent, who are religi- 
ous, v4 46. 3,27. Ceſſavit brought againſt the Fryers Carmelites, 14 H.8. 
2. by Finenx, There is alſo a Corporation which is by the Common Law, 
as the Parliament, which doth conſiſt of the King, the Lords, and Com- 
mons ; But note, That that Corporation which is made by the King and 
the Pope, havenot capacity to purchaſe but to the uſe of their houſe, 
but a Corporation which is made by the King alone , may. purchaſe to 
them and their heirs, as well as to the uſe of the Corporation, and note 
that it is there ſayd, that a Corporation is an Aggregation, or gatbering 
together of the head and body, and not of the Head alone, or of the body 
alone, bur of both of them together. 

Alſo there is another Corporation at the Common Law, by Danby, 
7E.4;12. and chati*,when Lands are given to a Parſon and his Succefſors; 
21.40 F.3.7.acc. The like where Lands are given to a Vicar and his Suc- 
ceſſors, and there is a Corporation alſo by preſcription, 1bidew ; and ſee 
Plowdens Commentar. 242, That the King is a Corporation at the Com- 


mon Law: . 


| O————_— 
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V. Corporations without a Head. 


N Ote, It is holden by Thorpe, 22 Af. 67. That a Corporation may be 
1 VN made of the Comminalty without a Head, Mayor, or Bayliff, or any 
other Head, andthat is affirmed by the whole Court, 16 H: 7: 2: for 
there it isfaid , that when one juſtifiech by the Commandement of a 
Corporation which hath a Head, as Mayor, or Abbot, there he needeth 


not to ſhew a Deed, but where one juftifieth by the commandement of a 


Corporation which bath not a Head, as by the Commandement of the 
Comminalty, or Bretheren, &c: or the like without a Head, that of ne- 
ceflity he ought to ſhew forth a Deed, ſo when any thing is given to Pa- 
riſhoners, which isa perſonall thing. 

And note, that when the number of the Brethren and Siſters appeare1n 


the foundation of a Corporation made by the King and Pope, that the 


certainty 


295 


296- 


Corporations, &C. 


Certainty of them muſt bee ſet forth in Pleading, 34 H. 6. 
25. } 5 


—Þ____ _—— 
Yy_ 


'V I. In what Corporations the Head alone ſhall make ContraGs, 
ard what (fail bring ations alone. | 


Ote that the Provoſt of a Colledge, or Abbot, Dean, theſe alone 
N ſhall make the ContraR, and the Contract ſhall not be made by the 
whole Corporation, as it appeareth by the book of L.5.8.4.70.. Br.Co1- 
porations 53. - 

And for bringins of Actions the Dean and Chapter uſe to do it in both 
their names, and not to bring them in the name of the Dean alone , but 
of an Abbot or Prior it is otherwiſe, 12 £E.4.9. & 10. 


en — 


V II. Where one ſhall be 814red by his Right name of Cororie 
t'on in ations brought againſt. him, & e contra, 


N 9 E 4.20. If Treſpaſſe be brought againſt an Abbor, it js ſuffici- 

ent if it be brought againft him by the name he 1s known by, bur if an 
Action be brought againſt him, in which the Freehold is demanded, he 
ought to be named by the right name of his Corporation, by Newton, 
20 H. 6. 27. 21 H. 6. 45.16 H.7.1. in Treſpaſſe, vide 13 H.7.14. 
contra. : 

InDebt againſt a Corporation they ought to be named by the right 


name of the Corporation, ſo every grant ought to be by the right name 


of the Cerporation, otherwiſe the grant is.void,z 5 H. 6.5. 

Scire facias upon a recovery had againſt the Prior of Saint ohns of 
feruſalem in England, where the Record was Prior Hoſpitis Sans fc 
hannis de feruſalem in England, and becauſe he was known as well by the 
one name as the other, it was holden g00d, 44 E.3.16. 

A Precipe quod redaat verſus Idagiſtrum five Cuſtodem, & Pregbyte- 
ros Collegis de H. and it was holden good in the disjunctive, becauſe the 
foundation was fo, 19H.6.13. and ſo 21 E.4. 56. if a grant be made to 
them, and it be not according to their right name, it is void. 

In Treſpaſſe it is holden, that if the Defendant pleadeth M5/nomer, it 
15.nO plea to fay, that the Party is known by the one name or the other, 
contrary if the plaintiff plead Miſnomer, 1 E. 4.6.4 E.4.7.25 H.8.16. 
Bur Brook jeems to agree to the difference ina reall and ig a perſonall 

Action, See20H, 6 1, 


V [IT. there 


Corporations, &G. 


VIII Where the Herd of a Corporation ſha'l be named by his name 
of Paptiſme. = x 


ARE was granted by a Corporation by name of the Provoſt; of 
the Colledge of &. and the ation was brought by the ſame name, 
without naming ,of his name of Baptiſme, and yet good; butin bis De- 
claration he ought to ſet forth his name of Baptiſme. So if an Abbot with 
the Aﬀent of his Covent be bound in an Obligation without naming tlie 
name of Baptiſme , it is good , and in a Writ brought apainſt the Succef- 
ſor , he did ſet forth his name of Baptiſme in the Declaration, and by 
Thirning, in a Writ of entry upon a Diſleilin made to his Predeceſlor, the 
name ought to be in the Writ, 12 H.4,9. | 

Ifa Dean and Chapter make a Leaſe, Sciatis nor Decanum & Capitn« 
lum dimiſiſſe, &c. andCdoth not ſet forth the proper name of the Dean, 
the Leaſe is yoid , by Lz:rr/eron, which the Court agreed, 18 Eaw. 4.8. 
were, for all is errour, as Brooke conceivgp:Gorporation 73. See 14H. 
$.29, | Tag? 

A grant was made t9 f. Abbot of D. whe, 
&c. and yer the grant was good. 17 E..z. ſo Gr. 67, and vi. 14 H 
8. That the Mayor and Commonalty withont na -the proper name 
of the Mayor, may make a feoffment, and by the ſamereafon may make 
a Leaſe. | : | 


- - ——- — 


n was I. Abbot, 


- 


OT —— 


I X. When Sarpluſage in the Name of a Corporation. is a fault, 
where n0t. 6 


|Þ =» was brought againſt agiſfrum  confratres ſive ſocios ſwos , 

where the Corporation was only Maſter and Bretberen; yet the 

Writ was good, and ſo is a grant made by ſuch name, forthat is the 

name of the Corporation and more, and the Sarplaſage is void, by 
Chock , 20 Edw. 4.12. But ſee 35 Hex.6.5. where a grant was made of 
Rent, Extra Eccleſiam [aniti Pauli & Petri, where the foundation was 

by the name of Saint Perer only, and therefore the whole grant was ad- 

;ndged void, vs. Br. A1:[nomer 9. acc. | 


X. Where 


22& 


; that name, that t 


_ to him and his Succeſſors, bar 


Corporations, &c. 


X. hz an Obligation mide to a Corporation ſhall go in ſucce/- 
ſion, where not. 


Ebr wgevhes. þ by R, Alderman. of the: Guild, Reate. Azris in 

# Boſten.,, againAt L. upon an Obligatian maJeto IS . Naper Alder- 
man ; and it, was to him and his Succeſſors, and, by the better opinion of 
the book, it (hall go to the Executors of f. $, and not to bis Succeſſors, 
Vide 32 H. 8. Dyer 48. So by Brian, An Obligation made to the 
Crs Wardens ang their Suceeſſors, is void as to their Succeſſors, aad 
ſhall goto, their Executors : So by Litr/eron , Obligation made to a 
Deanand his Succeſſors, is void as to his Succeſſors, contrary if it be 
= to the Dean and Chapter and their Succeſſors : But by Chock , an 
Obligation made to an Abbot and his Succeſſors, without ſpeaking of 
the Coveat, is good to. his Succeſſors, becauie none other of the Cor- 
poratjon.is of ability to take buthimſelf. An Obligation made to the Pre- 
biden of Szint Fob»; Colledy ambridge, and to the. Schollars there, 


all go in ſucceſſion, buy F ry ifit be made to the Preſident with- 
out, naming the Scholl: 


Ez. adjudged. | 
is ſajd by C hoc agtice, Thac if a Chantry be founded by the name of 
ChantryPricft,” . *h L- 04 FOR 
'erant is good, but an Obligation made to him and 


| ors, and lands are given to him according to 
4 + 


his Sueceſſors, is void as to his Succeſſors, 20 E4. 4.2.8 | 

An Obligationw# made to ?.S. Chamberlain of Loxdox, and his Suc- 
ceſſors; it was holden in the Kin Bench, P. 21 E/jz, That his Suceſ- 
ceſſors ſhould have it.. 

A Leaſe was made to a Chantry Preift, and his Executors, aud a re- 
leaſe was made to him and his Succeſſors, It was holden in the Common 
Pleas, 21 Eliz. in Wakes cafe, that heſhould have bat an Eſtate for his 
owa life, for. it ſhall dure pon oh co the firſt Leaſe, and that was not - 


| him and bis Executors. 

Note, That.it is.admitted;, 1. 7 E. 3. 11. Fitzh. Ire 7, That where a 
Biſhop having made g Leaſe for years of Land which he had .in the right 
of his Biſhoprick,, and then made a Leaſe fur |:fe , that he had the Ke- 
verſion in the right of his Biſhoprick , and not in his owa right. 


= 2 __ —— 
<— 


—_ 


X I. Where one ſhall be of a corporation in one deerce, an nt in 
another Deeree. 


meaalcy: as cheir Arcorny , and the opinion was, that it was 
good, for one of the Commonalty may enfeoff che Mayor and Commo- 
nalty, 3 H.6.43. | Aſliſc 


Þ Aſſſe ag:inſt Mayor and Commonalty, they appeared by one of the 


Corpiyatidny, 80. 

Aſſiſe of Nuſans was brought againſt the Dezn and Chapter of F, and 
7.1. who was one of the Chapter, and yetgcod, for as he is f.F: he 
ſhall pay damages of his own goods, 46 E.3.23. 

Treſpaſs for taking of Toll, was brought againſt the Maior aud Com- 
monal.y of P. and ?.S. it was pleaded to the Writ that 7. S. was one of 
the Commonalty, and yet the Writ was adjudged good, afd that is in di- 
verſe reſpefs, for if the Mayor and Commonialty do difleiſe me, and J 
co releale to twenty of the Commonalty by their proper names, it is not 
availeable tothe Maior and Commonalty , : and by Pa#te», if the Mayor 
and Commoralty diſſeiſe one of the Commonalty, he fhall havean Aſ- 
ſiſe againſt them, for they are as ſeyerall bodies, viz. a body politick and 
a body naturall,8 H.6 1. and 14, | 

If a Cirizen bediſſciſed, and the Mayor and Commonalty releaſe to 
the D ſſeiſor 31l their right, it ſhall not bind the diſſeiſee, ſo if the May+ 
or and Commonalty are diffeiſed, and every one of (hem will releaſe by 
their p:oper names, it is nothing worth, 19/H.6.64. by CHartin, inthe 
ReRor of Edingtoxs caſe. | _- 

If an Abbot and all his Monks by their proper names, and not bythe 
name of their corporation, make an Obligation nnder their Covent ſeal ; 
it ſhall not bind the Succeſſor, beczuſe the Covent is not named by the 
name of the Covent, the ſame Law of Mayor and Commonalty, iy 
Edw.,4.1. a | | 

The Maſter and his Confreeres cannot preſent the Maſter to a benefice, 
for heis the Head and cannot preſent himſelf, ſo they cannot enfeoff the 
Maſter and make a Letter of Attorney te make Livery atid Scifinto. him , 
bur the Maſter and his confreeres may give to one of | his Confreeres, - or 
the Dean and Chapter may give to one of the Chapters, for there i# a per- 
fe corporation without him that takes, For Afajor pars tote eff. 

Alſo 1t is there holden, That one may give Land to f. S. Dean and his | 
Succeffors. and to ?.S clark and his heirs, and he ſhall be Tenant in com- 
mon with himſelf: ſoof a Rent, fo where he baths Signiory, as Dean, 
and he purchaſeth the Tenancy, as /.S. he ſhall hold of himſelf 14 H.8. 2. 
and 29. I | . SES 

An Obligation made by the Mayor and Commonalty, to the - 
Mayor , is worth nothing, 21 Edw.4. by Vavaſonr, Bratt.Corporations 
63 Z | 


1,$. Maſter of the Fraternity of B, and his Confreeres, granted, [/Zaer- 
dam annualem redditum to B. ſolvend. &Cc, in cujus rei teffimomiuttWpradilt. 
Johannes : Maſter and his five Confreeres to this deed, have put the com- | 
mon ſeal,ct etiam predi.1.5.Sioillum ſunm appoſnit,and it was holden. be- 

cauſe there were no words in the premiſles of the Deed to bind him, that 
be ſhould not be bound as a private perſon, 10 H:7.16, 14.H.H.17- 


QCqz. XI1. Wheve 


.z360 


Corporations; &. 


X I I. YVhere change of a corporation ſhall not alter the charge. 


T was agreed, That where a Corporation is by n1me of Commonilty 
| br afrer itis changed into Bailiffs by another grant, yet by this change 
they ſhall not be diſcharged of Covenan:s or annuity, &c. to which they 
were bonnden before, and by the ſame reaſon they ſhall retaia and keep 
the Lands and Poſſeſſions which they had before] 2 H.6.9. And for proof 
thereof, note, it is holden in 14 H.6.13. that where there are bailiffs of a 
town who have liberties by the grant ofthe King, and afterward the King 
by another Charter make them Sheriffs, yet their franchiſes and liberties 
remain, 39 H:6:13. and 14. - | 

Bat although che charge did remain, yet it is to be conſidered how ic ſhil 
be deminded, whether by the ancient name or by the new name, for which 
ſee 39 H.6.13. and14, | | 
| ita man doth recover apainft a Vicar an annuity, and before Fxecuti- 
on be had of. the Recovery, the Vicaridge is unitedto the Parſonage, 
yet the Plaintiff ſhall have execution againſt the Parſon as Parſon, and 
where Bailiffs are made Mayor and Commonalty, yet my aRion ſhall be 
againſt chem by the name of che new Corporation, 20 E.4: 6: and the 
Writ ſhail not contain che ſpeciall mitter, but he may help himſelf by the. 


+ Declaration. 


So if Treſpaſs b: brought againſt an Abbot where he was called Prior 


" atthe firſt foundation, yet the Writ is good, and note the Defencaar did 


plead in bar a feoffment madeto a Prior of the ſame place, and that af. 
terwards he was trariſlated into an Abby, and that the ſaid Abbor and his 
Succeſſors had been ſeifed afterwards, and he was forced ro ſhcw by what | 
authority he was made Abbot , for which he pleaded at |irpz, that the 
Pope gave authority to the Biſhop of S. to make it an Abby, 7 Ea. 4. 

.. : : , 
. And note, that when a Corporation is to demand an annuity or other 
thing as by anew name,wherehe hal another name before,the manner is 
to ſhew the preſcription in the other Corporation, and then to ſet forth 
that in ſuch a time of ſuch a King, the Corporation was changed, andin 
thenameofthe Corporation, and that he who was then the Head of the 
Corporation and his Succeſſors after that have been ſeiſed of the thing in 
demand, and: that appearethiby 22 E:4:44: 7 £:4432:; 39 H:6:13 and 
1:1 H:6:L8. and 9, 


XIII: Where. 


( orporations, &Cc. 
X 111. Where n0 ability ſhall be adjudged in 4 Corporation. 


N Onage in the Mayor is no plea, by S»{liard, 21 E.4.7. ſo Dureſſe, 
L N or HManaſſe or Non ſane memorie, is no plea by Towſ/end. - 
A Corporation cannot be beaten in their Politick body, but in their 
naturall body, ſo a corporatiog cannot beat others, nor commit Treaſon 
or Felony as a Corporation, and a corporation ſhall not be impriſoned 
for denying their Deed, nor for a diffeiſin done with force, nor ſhall be 
forjadgded the Realm, by Pigot: Outlawry , or encouragement is no- 
plea againſt them , nor in the Mayor, by Nele; Capias indebt doth not 
lye againſt a Corporation, for they cannot be impriſoned ; by Choke, 
Villainage in the Mayor is no plea, by Ss//;ard, but for impriſonment 
of the Mayor the caſe was this, An Abbot brought an aRtion of Debt a- 
oainft the Mayor and Commonalty of Norwich, npon an Obligation, 
the Defendant pleaded, that che Plaintiff did impriſon the Mayor in the 
Fleet, untill be and the Commonalty made the Obligation by .dureſle ; 
And Brian Juſtice held the plea to be a good plea, becauſe the impriſon= 
ment of the Head is the in priſor ment of the whole body, and it was in 
a c1ſe which did concern his Office, for if the caſe be, that ſuch a Cor- 
poration ſhould chuſe the Mayor ſuch a day, S»b paya of 207. and 
the Mayor isthen impriſoned, for which cauſe they looſe the 20 /, the 
Corporation ſhall have falſe impriſonment, ſo is itif the oration be 
bound to render an account in the Exchequer ſuch a day, 
day the Mayor is impriſoned. But S#//:ard held , that for the im 
ment of the Mayor, the Corporation ſhould not have a Writ of falſe im- 
priſonment : But it was agreed, That if it had been pleaded that ſo many 
men made the Corporation, and that ſuch and ſuch of them wereimpri- 
ſoned, then it had been a good plea, 21 E.4. 17. 


—_ PS et 4 DD << oe 


XIV. Ii hat Corporation cannot do a Treſpaſſe , & e contra. 


Man ſhall have Treſpaſſe againſt the Maycr and Commonalty , but- 
Ak apainſt an Abbot or Covent, 15 E.4. 1. Per cariam, v4.32 Hi... 
8. contrary of a Parſon, . | | 

Treſpaſſe doth not lie againſt the Prior of Saint 7 ohns of .Zeruſalem: 
in his Corporate capacity, but againſt him by his name of Bapriſme it 
will lie, 39 £.3.13. | 

But ſee Thop 22 eAf. 67. That Treſpaſle doth not lie againit Com-- 
monalty , but againſt the perſons which do the Treſpaſle by their pro-: 


per names. 


S0- 
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Corporations, ,&C. 


So it is holden, 21 E.4.17. by Pigot, that a corporation cannot make 


a Battery or commit Felony, or Treaſon, and ſo ſeea corporation 


cannot make a Difſeifin, if not chat one enter to thelr ule by a writing 
under their coveat and commoa Seal, 14 H.S8. | 

A Bithop having a term for years made a Leaſe for life, it was holden 
that he had the rendition in the right of his Church by wrong, 7 E.;.11. 
Iſſue 7.vide 5o E. 3. contrary. E, TT” 


_ 
—— 
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XV. What words inthe Kings grant ſhall be g0d and ſuſſicis 
ent to make a Crporation,  - 


Tz King giveth Land in Fee-Farm probir hominibas ville de B, the 
fameisa good corporation : the ſame Law where it is given Bargenſ;- 
bus,Civibus 6 Communitati, and they by ſuch name may have an Action 


_ of ſuch things which do concern their Farm, anJ1 the Writ ſhall be ad 


reſpondend. probis hominibus &Cc. 7 E. 4. 14.vide 1 Mas. Dyer 100 acc. 

If the King grant probis hnninibus de D.heredibus & ſucceſſoribus ſuis, 
the Mannor of D. rendring Rent, they are incorporated for all thinss 
which do concern that Mannor. but if he grant probis hominibas de D. 
that they ſhall be quit of Toll, itis a void grant if they were not incor- 
porate before, but note that Bryas ſaid, that it is a good Corporation 
to this purpoſe, but not to purchaſe, 21 #.4.55,56.vide 1 Ma. Dyer acc. 
Bur the principall caſe there was, that N»+wich was incorporate by the 
name of citizens and comminalty, and in the ſame charter the King did 
afterwards grant Civibus preaitt, de Norwich, that they ſhould nor be 
put on Juries,. and afterwards it was enacted by Parliament , that all 
grants made Civibur 2c. ſhould be good, See and if the 
Hecond grant ſhould be void or »«/ was the queſtion, for if it were void, 
then 2:hil operatar by the Act of Parliament, but ſome were of opinion 
that the grant ſhould be good Civibus, and for that purpoſe they were a 
corporation, andevery one of them at their pleaſure ſhould rake bene- 
fic of the grant by Nele and (hk Juſtices, and by them it was holden, 


_ thatif che King grant [nhabitantibus de D.that they may chooſe a Mayor, 


and that then they itall be impleaded by the name of Mayor and com- 
minalty of D. now Inhabirantibas 15s gone, and yet they were a good 
Corporation to take by force of the firſt grant, and note thart in all the 
ancient Cities and Burroughs in England, as Londou &Cc. the grant is C:- 
vibus & Burgenſibus ds L. which was not a Corporation before , and 
yet good, but perhaps the reaſon hereof is, becauſe theſe ancient Cities 
and Purroughs are favoured, vide 21 E. 4. 55,56. but ſee Keble 2 H.7. 
13. chat if the King grant ro a Corporation, which is no Corporation; 
orto an alien born, or to a man outlawed, the grant is void. 
Note tizat the creation of a man a Duke, and the giving of him P_ 
| or 


| (#pormions,  &c. 
i or the maintenarce of the Dignity by the ſenie Patent is good : and ſo it 
is of creating of a Corporation, and giving of Land to them by the ſame 
Patent, 2 E.6.84.Br. | | —— 
If the King grant to a Corporation to purchaſe or give or grant by the 
name of Mafter ard Wardens, Brothers and Siſters, and by the ſame Pa- 
_ rentalſo grants them to plead and be 1impleaded by the name of Mafter and. 
Wardens onely, the ſame is good ſo to incerporate them, as to purchaſe 
to be Bailiffs, ard to implead by the-name of Mayor, it is ood 11H, 
2.27 viae Librum. 


- 
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X V I. What proceſje ſhall be iwarded againſt P Corpora- 


lion. 


Roceſle of Outlawry doth not lie againſt a Corporation, as (apiar 

& Exigent, but Diſtreſle againſt them,4q5 E.z 2. & 3-39.E.3.13.4cc, 
againſt the Prior of Saint Johns of Jernſalem In England, vide 22 eA[. 
67.by T horp, 21 £.4.-27.and 67. | | 


— 


N—_ — — — — 
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X V II. Where one corporation may make another corporation, 
where not. 


NE Corporation cannot make another Corporation by uſage 

or Preſcription, but only by ſpecialty, words of the King, ſo to 
do by the Kings Grant, and upon ſuch a grant, the Abbot of zyeſtminſter, 
and the Prior of Weftminſter are fevered, for a Corporation cannot be di-- 
vided, but by grant of the King, and the King may grant Lands to 
the Queen to hold by her ſelf, or in common with the King , vide 49- 
«4.8. and the ſame alſo appeareth in 49 E. 3.3. 4.that London cannot 
make a Corporation nor a Cemmonalty, nor can be a Corporation by 
Preſcription, for that 1s onely at the will and pleaſure of the King, ſo 
they cannot make Laws to bind the inheritance of any man. 


XV11II. CAPACITIES. 


F a Monk purchaſe it is void, 11 H.4.26. 
It an Abbot purchaſe to him and his heirs, it is but for life, coxtra of 
a Biſhop, Dean ard Chapter, 9g H. 6.9. - | 
It a Maſter ctan Hoſpitall dieth, his ſuceeſſor ſhall have the arrearages, . 
| | and. 
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and not hisExecutors , which proves that he cannot as Miſter make a 
Will, contrary of a Parſon, 19 H.6.44. | 

A Monk is capable alone of the Grant of, the King, where there is 4 
Rent reſerved, 14 H 4.10. and a Monk and Channon are capable of ſpi- 
rituall chings, as to be made Executors &c. or Vicar &c. 3 H.6.23- 

A Prieſt, a Chaplain was Eicteator, Fitz.N.B.225 C. L 

If an Abbot hath money given-ucao him to pray for ſouls, he hath it 
not in Right of his houſe, tor if he ſpend the money, it 15 no caule ot 
Deprivationof him, 9 E.4.34. by oy, 


———— —  .__—_ —e—_—_ - — 
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X I X. Where a gift to Pariſhioners is good, where not. 


E a Feoffment be made to the uſe of the Pariſhioners of C. they are 
Ynota Corporation to ſuch a purpoſe as to take Lands, bur contrary of 


_ perſonall things, 12 4.7.27. and thatappeareth by the caſe of 8 E. 4. 8. 


Where Treſpaſſe was brought by the Churchwardens for a book taken ad 
damnum Parochianrum, and the Writ did lie, vide 37.H.6.10. the caſe 
of the Geaile. - 

If an Obligation be made to the Church-Wardens and their ſucceſſors, 
it is void, 20 E 4.2. by Bryax. So a Deviſe of Lands to Pariſhioners is 


void, but coxtra of Chattells, 37 H.6.30. 


Treſpaſſe was brought by the "Church-Wardens againſt the Parſon of 
the Pariſh, for the breaking of the Bells which were in their cuſtodies, 
and it was holden good, 11-H.4.12. So the Church-Wardens ſhall have 
an appeal or an accompt of the goods of the Church, 12 H.7.27. 

Vide Plow.Com.242. That the King is a Corporation at the common 
Law, and was purchaſer in Succeſſion by the words (heirs). 


—— 


—_— » 
——_— CUTIE 
— — 


— 


VVhere the Head of a Corporation may gain a Freehold b y Diſ- 


ſeiſin 


 Biſhophaving a Term for years made a Leaſe for life, and it was 
hoidez. chat he had the Reverſion in the right of his Bilhoprick, and 


not ia bis own right, 7 © 3.17. ifſue7, 


It a Biithop doch preſent to a Church twice, where he ought not to pre- 
ſent, anddieth, ic {:emed in that caſe, that the Succeſſor had gained the 


_ Patronage by the boox of 47 E.3.10. for inthat caſe the King claimed it 


as for Mortmain, quod :ota. 


Where a Biihop diffeiſed on?, and afterwards made a Leaſe for years, 
accordins to the Statute of 1 Eliz. It was holden ina Reading, thar it 


$474 


Was 


Cote: 


was 4 good Leaſe which proves that he had gained the Lands in the right 
of his Corporate Capacity. 
See 44 Afſ. Br. Preſcription 54. the Prior of _ Caſe,. where a 
corporation was by Preſcription. 
And ſee thatthe Bailiffs and Commonalty of Godmancheſter were alledged 
to be a Corporation by preſcription, 2 H 7, 17. the Prior of Hantingrons 
Caſe. 
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COSTS. 


I. Where a Bill iz the Chancery is adjudged. 


Here a Bill in the Chancery is adjudged inſufficient upon a De- 
murrer, and yet there no Coſts, for the Statute gave dam- 
mages upon the ſuggeſtion found falſe, and the verity in that 
caſe came not in queſtion, -7 E.4.14. 
Note, that where an action of Debt 1s grounded upon a penall Law, | 
there the Plaintiff ſhall not have Coſts nor dammages, 35 H.6.58. and 
by the Statute of 24 H.8.c«p.8. The Plaintiff to the uſe of the King, al- 
' though he be non ſuit, or a Verdict paſſeth againſt him, yet he ſhall not 
pay Coſts, yer by the Statute of 23 H.$.cap.16. Every other Plaintiff if 
he ſueth not in forma pauperis, if he be non ſuit, or the Verdid& paſſeth 
againſt him, Dammages and Coſts ſhall be recovered againſt him, and by 
the Statute of 8 Eliz .cap.2. if he doth not put in his Declaration within 
three dayes, or doth not proſecute with effet, he ſhall pay Coſts at the 
Diſcretion of the Juſtices. 
Note, no Coſts are to be paid, where the Judgement is upon Confeſli- 
on, 33 H.6..13. by Priſor, 


 —_—_ ———— On ne En a——_ 
ER g—_ —— 


IT. 1n what AdGions Coſts ſhall be and where, and where they 
ſhallbe trebled as wtll as dammages. 


Nee that by the Statute of Gleceſter , cap.T. Itſis declared that in 
all Caſes where dammages ſhall Þ- ' recovered, that in thoſe Caſes the 
Re © plaintiff 


Corporations, &C. 


plaintiff ſhall recover his coſts of ſuit, 37 H6.10. and dammages are 
to berecovered, where a man brinszth an ation agaunft one for his own 
d22d, and recov?reth by the ſaid Scatute, but chat ſeems to be in ſuch a- 
ions where dimag?s ar2 n3s given by the Statute,and eſpecially in ſuch 
Actions in wiich high damages are given by th Statute, as ina Yware 
impedit, there no Colts ſhill be, b2caule the dimag23 are fv high, and that 
| by the opinion of all the Juſtices, 27 H.6.10. andgH6 32. 27H. 8.2. 
by Spilman, but yet at the Common Law Colts were given in a Oware 1m- 
pedit, but that was before the Statute of peſf?. 2.cap.5. The ſame Law in 
2 Decies tantum, 27 H.6.10. butit ſeems Coſts have been given in a Ra- 
viſhment of Ward, and yet Damages are given by the Statute. 

And note, a man ſhall not recover Coſts in Waſt, by g H.6.60. thc 
reaſon is, becauſe ſuch great Damages are given by the Statute, ard 
yet in5 H.7.13. thecontrary is holden, that there ſhall be coſts, bur the 
coſts ſhall not be trebble as the damages are, yet 3Brook makes a marve;! 
at it, that any coſts ſhou!d be, and by the whole Court, 2 H.4 17. That . 
where the Starute giveth Dammages, that there ſhall not be any inquiry 
of other damages : So that the Juſtices of the Kings Bench conceived 
that Coſts in Waſt ſhould be trebled according to the rate of the dama- 
ges, 5 E.4. 7. and not according to the rate of the Waſt taxed. 

See 19H.6.32. thatin Waſte no coſts, but in an action of forcible 
Entry, there the coſts ſhall be trebl:d, and Paffon gave the reaſonto be, 
becauſe that the Statute of forcible Entry giveth them. And: for trebble 
Coſts in a forcible Entry. See 22H.6.57 yet ſee 14 H.6.13 that the coſts 
in a forcible Entry were not trebble , but onely the damages. 

In 12 E.4. 1. In an Aſliſe againſt two , one was found guilty, as to 
part with force, and the other guilty as to another part, but not with 
force, and as to him who was found guilty with force, the coſts ana 
damages were trebble, quod nota. 

Coſts may be taxed and aſfleiſed by a Forrein Jury, but contrary of 
damages, 33 H. 6. 55. and note, that coſts are alwayes taxed in- 
tirely. | R 
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COVERTURE 


AND 


ENF ANCE 


What AG: of an Infant are vil, and whit voidable, 


H E Grant of Common, Tithes, or other things, which 


lie meerly in Grant are void, although that a Rent be 
reſerved upon ſuch grant, vide Perkins 3 Acc. 

An infant brought an action of vvaſt againſt his guar- 
diari by Attorney, & the defendant ſhewed to the court, 


viz. that the Infant was within age, and yet he was. 


compelled to anſwer over becauſe the Action lieth as Gel by him within 
age, as of full age, . bur by Perſhay,it an Infant bri ing an Action anceſtrel], 
by Attorney, if the Defendant doth alledge that he is within age, the At- 
trorney ſhall cauſe him to be brought into Court to be viewed, and if he 
be within age the Warrant of the the Attorney ſhall be diſallowed, ro 
which Paſton agreed,48 E.3-10.and by 22 H.6.31.where an Infant is per- 
mitred to make an Attorney , which is recorded there the party Cannot 
plead the ſame in arrelit of iudgemert, but is put fo his Writ of Error. 

Bur it is holden 1 H.5.6.thar an Intant ſhall not make an Attorney, nor 
be an Attorney, but that is to be intended, an Attorney to ſue in a Court 
of Record, for he may be Attorney to deliver ſeiſin, 21 £.4.18, 


--— ——_— Cn eungen, /2n- EEE Dr rr net nr "> I - —  ——— 


Infant ———— & econtra. 


Ote clearly by Newtoy, that an account doth not lie againſt an In- 
fant, 19 H.c.5. 
Accompt doth nor lie agairit an Iniant of a receipt during 1's nonage, 
21 E. 3.7, 8. 
But if an Infant center 1tto an accompr before Auditors, he ſhall be 
| | RIS chargea 


434: 2600000000000: 364000040000: $9: 4040040 


PP LL Ir repreperes oi 


a 
- $0 
F 


+ 
FS Y 
 EIE 
- 


#5 

- 

Fe 
bl 


Fs - wx SE 
72 
* 4 
: .. EN 


fe _— 
be WT 7 
Fs. ths. - =. 
BR * a” 2X 
ao # od . 
7” 7 
r-\ Cd 
we ” 2:06 
I” Be. 


£9 
2 oh 
A, 
Ti 


©. 
*5 


= wyole Court, 


 Coverture and Infancy. 


charged in debt upon the arrerages of the account, by Newton, 10 H.. 
14: but that an infant (hill not be charged in account neither as Receivor 
nor otherwiſe, ſee 23 E.3. Firzh. Infant 19. and ibidem 11,27 E.3 ad- 
judge acc | | 

In 16 E.3. Account 52. account was brought againfttwo ; one ſayd, 
that art the time of the receit and yet hee is within age, and hee was 
forced to kold himſelf to one of che pleas, wherefore he (ayd he was with. . 


in age at the time of the receit ſuppoſed. 


| —_——_—— 


Where Adts of an Infant are void, where not. 


F aa Infant procureth one to be ſworn and impannelled, the procure- 
ment is voyd, 27 Aſ] 45:+ | | 
A Statute Staple, Fine, nora Deed enrolled , ſhall not be accepred 
- MEN from an Infant, 32 H. 8. bucif he be bound, he ſhall avoid it ac his full 
did gchar age, orwithin age, by Auditaquiela, F.N.B.104. andſo is 15 E.4q. 
ledor a Statute ge, © a 4 2 + 
and durize bis 5. by Brian, and 20 E:4. Anaita querels 27. Put Dncre, for it was 
104age, brought holden in the Common Pleas, 29 E/:z.that at full age he ſhould not have 
an Aud:ta . Audita querela. | | 
- pn L . An Infant ſhall not wage his Law, al:hough he be an Executor, 11 H.-. 
ar the fall «ze 40-8nd ſee Lit: 57. That an infant ſhall not be a Juror. | 
ef theinfant, An Infant ſhall not be bounden in a Recognizance as main-pernor, 
tve Comuſeere: becauſe he hath fo means to avoidit, 8 H.6.30. So of a Stitute by 48 E, 
verſed the” 3:33. Bolknapp. £ 
\$/2pEs 1 os An Obligation , Warranty, Defeaſance of an Tnfant are good untill 
querela , and they be avoided by plea,contrary of a fcme Covert, 48 E£.3.12, 14 H. 4. 
the infant be- 30.and 33.37 H.6.31: 
w. _— If an _ yo alligne m_ "= bis mother for her Dower then he 
OR ought to do. 2 «tre, whether he ſhall enter into the Surpluſapge, Red 
quart on by held that he ſhould, as in the caſe of Penſhion, Kingſmill yy 21H 
denyed by the 7,21. | 
An Infant commanded his Tenants to put in their cattell into his Com- 
mon, it was holden a good ſeiſin, 45 E.3.25. becauſeit was to do a law- 
full thing which was for his benefic. 

An infant .commanded one to do a diſſciſin, who didit, andit was 
enquired of if the infant was there, and it was holden, that b:cauſe he 
was there, that he ſhould be acquitted, 12 Af. 30 Af, 209. 2 Af. Bra 
Diſſesfou I 6. | | 

Two infants joy ntenants, the one doth releaſe to the other who en- 
treth, itis a difſeiſin, v5.7. Aſ.10. Br. Diſſeifes 19. 

 (:1.part 59. If an infant levieth a Fine, and deciares the uſe 
ſhall bind him ſo loap 2s the Fine remaineth in force 

An Infanc ſhall be bounden by a recovery ina Ceſſavit, 31 Ed. 3. Per 
quay {ervitia. Doltoy and Student, 113. acc. 

 Fartifion ſhall bjud an infanr it it be equall, 21 H.7:29: 


P.4, 7 4c. 21 B, 
R. Aninfant 


of it, it 


Wi At 


Coverture and Infancy. 


What Statutes ſhall bind Infants, v hat x. ct. 


* UF an inſant be Guardian of a Priſcn and ſuffereth 2n eſcape, be ſhal! be 
ſubieR to the eſcape, Door and Student, ard 36 £. 3. ard there it is 
bolden, that a Statute which giveth corporall puniſhment ſhall not e«x+- 
tend to infants, contrary of other Statutes,if thty be rot excepted. | 
An Infant of twelve years of age is to be con peild to ſerve in hus- 
bandry, F.N.B.190. 

An Icfant brought an attaint, and the firſt verdiQ, and thcrevpon the 
infant was awarded to priſon, 3c eAſſ-18.4 £.3.34. nd ſo ncte there: 
that an infant was within a Statute which gave corporall puniſhment, vz. 
41 E.3. Impriſonment 17. » | 

If an infant be found a Diſſeiſor, yet the fine and impriſonment ſhall 
be remitted, 43 4/:45: 26 Aſ-17- 24 Aſſ- 14 43 FE. 3. mpriſonment 16. 

The Stat: ot Non-claim ſhall not bind an Infant, 2 4/. 6.5. Age 32: but . 
if parcell of the year bein the time of the Anceſtor, now if the heir within 
age doth not cnter within that year he ſhall be barred, by Dy:P/:Co.,371. 

ifan Infant be convicted of raviſtment ol! Ward, he ſhall not be jmpri- 
ſoned for the finetothe King, yet the ſtatute of Xerrom is generall,w12, 
ned quicurq ue laicns, qui ixde conviltus ſuerit. PI:Co:264 by walſb. 

If a woman Infant conſent to a Raviſher, yet the next of kindred ſhall 
' Not enter, yet the Statute is generall,S; dz filis & alie mnlicres conſens 
{erint, but the ſame is to be urderftood it ſhee conſent before twelve 
years, for after theſe years ifshee do conſent, Proximms haves intrabit. 

An infant is within the Statute of waſt, for waſt done by kimſelf, but 
not for waſt done by a ſtranger, Plow: Cim 364. | 

An infant is within the ſtat. of cefſavir, becauſe ir is a thing injurious to 
. theLord,& the Leſſor, Com: 364:8&2: AL.D yer104. & ſee there, that an 
infant is bound by every Statute Law, tf he be not particularly excepted. 

The Monſuit of an infant in a Qzare impedi: $hall binde him, 5 E, 2;10 
vencher, & 1, & 2. Mar. Dyer, 104. acc: | | 


— 


Conſciſzon of an Infant, 


N a q#1a juris clewat by an infant, he cannot confeſs that a leaſe was 

made for term of life without impeachment of waſt, but «hal! ſtay till he 
come of full age, 43 E:3:5:45 E:3:33; | 

In an Aſſ: it was agreed that where an infant is Plaintiff, nothing sball be 
aid to be confeſſed by bit, but the afliſe shalbe at large, although hat be 
tender a ſpeciall iſſue, 44 5.3.10: | 

SEE 48: E:3:34: Where the difference is taken, were the infant is dem an- 
Cant, and where he is tenant, & there it is ſaid, that rg judgmett upon a 
71641 aicit shal be againſtan infant where be is plaintii, contiary wha he 
is Ienant or Deferdant, | 
_ Yan Infactin an Aſſ:plead,that never lawfully coup'e;d in matrin ony., 8 

| | the: 


—_— 


(orporations , &c. 
ſzm2 be cectifi:d againſt him, yec che Aliſe ſhall be awirded in point of 
the Ailile, for hee ſhall not b: counted as D.flciſor by his plea, but con- 
erary by 5ecdit, &-. 28 Aſſiſe $2.4 E.3.31. 

In an Aſﬀiſe by a Guardian, the infant came and would have dia- 
vowed his ſuic, ant was aot ſuffzccd, for chit ſhould be a D-traxir. 313 
Aſſiſe 3. | | 
 AnlInfant was vouch:d, and anſwered co che Ation, and it was admie- 
red, an4 he bound to warranty 13 E 3. voxcher 12. al'o an infant did 
confeſs a plea in a Fo:medon, which abated the Weir, and 2dmitred, 3 E, 
3- Enfant, 14.41 E.3,21. contra. 

In a Precipe againit an Intant, he would have confeſſed the ation, 
but che Court would nor ſuffer bim, 9 E.4.34. — 

An Infant who is in by purchaſe, ſhall be compelled co atrorn in 
Per que ſervitia, and he ſhall be bound by his own confeſſion, or not 
denying: He ſhailjoyae the M.fz in a\Vcis of righc, and che Locd ſhall 
avow upon him by his tender of che ſervices, 32 E.3. Age 89. 

(*. 10 part in Conpes caie, Ina Per que? ſervitia, again an Infant who 
hach the Tenancy by diſcenc, he (hill a>rt have his age, bur he ſhall be 
compelled co atcorn, becauſe atcorament is only to perfe& a grant which 
the law favours. 

In a Writ of meſne,the plea ſhill not ſtay for the nonage of the Plaintiff, 
becauſe his Nonage ſhall not priviledge him from che payment of his reac, 

and therefore rhe Law givech him remedy during his Nonape to have ac- 
quittance, 7 #.2, Age 140. | 

Per que ſervitia, was brought againſt the heir of him who was Tenant, 

\ theday of the fine levied, and he was forced ro confeſſe by what ſervices 
the lands were holden, 31 E. 3. Per que /ervitia81. Soina (eſſavit a- 
gainſt an Infant, he ought co confeſl* the ſervices, and tender the arrea- 
rages, and ſo in a Writ ofcuſtomes and Services, by Thorpe Juſtice. 
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De fauit , or Non- ſuit of an Tf ant. 


A* ſnfant made defaule ina Precipe. qned reddat, for which a grand 
| Cape is awarded, he ſha!l no: looſe his Land by his default by rea- 
ſon of his infancy, 3 4.6-10. 1. and 2 Ma.Dyer, 104. 

if an Infant be non-ſuitina Write of Right, yer he may afterwards 
nave a writ of poſleſlion, and if he pray to be received, and ſheweth. 
_— , he may afterwards ſhew other cauſe, 42 E4. 3. 13, by Finch- 

ew. . 

An Infant brough: Netinuz of a hundred Charters, and Minuments , 
and the Defendant brouzht the Deeds in Court, and becauſe the infant 
ougat to declare how much was contained in every Charter, which he 
cord no: do, therefore he was nvn-ſuir, and brought a new Writ ot 
| Dectinue 


( orporations , &<E. 


Detinue of a Cheſt locked, andCharters cortained in it, | 

Nete, AnInfant ſhall be puniſhed for 8 Cortempt, Fecruſe Fr fra 
in lifis 61:X11ig11 14Vecat.qatinlegimimmiltat, 2 Þ.5, Outl:wiy Iy- 
eth againſt an Jnſsnt if hee exceed fcurteen yeares, 2 ay. Dyer 
104 acc. if he make default after the Miſe joyned, ina Writ of Right, 
Judgment fnall ſhsli be given againſt him, 9g £.4.36. 3. H.6.16. he ſhall 
anſwer the breach of a Fiobibition, ina Writ oft Eftrepment, 3 H.7.2. 
he ſhall anſwer ſor a felony, 2»1a malitia [upplet atatem.5 E.3.An In- 
fant Plairtiff in an Aſliſe ſhall be 2aMiſted by the Court in his pleading, 
andin making his title: 24.32.E/iz. It was holden Per curiam in Ce. B, 
after appearance he ſhall ſave his default, not otherwiſe, but 2were of 
cfthzt caſe, for Mr. P /owden conceived the Law to be otherwiſe, for then, 
one ſhall never recover againſt an Infant during his infancy, ſee where an 
Infant ſhail ſave his default,where not, 6 H.8 Br. ſaves default, 50. 7 FE. 
3. ſaves Cefauir, 52.75 7 £.3.47. ſaves default,r3. & >. .Dyer 12.104, 
7 H.4.91. & x1H.4 an infant ſhallanſwer to all matters of Record which 
re pleaded againſt bim. 


—_ wk 


© H_— 


W [ere an Inſznt ſal! not be bounden by recovery had againſt him 
nor by a verdifF, which paſſeth againſt 


anring hi; Nonage , 


hin. 


EE 13 E.1. F:itzh. Infant 16. It is ſaid by X4itton Juſtice, If a man 

demands the wardſhip of an Infant , and the ſeifirot Homage is coun- 
ter-pleaded, which paſſeth for the Lord, & the Infant bringeth an attaint, 
in which the firſt [udgment is affirmed, and afterwards the Lord doth di- 
ſtrain for eſcuapge, being granted, yet the infant ſhall not be eftopped by 
the judgment or recovery, ſo if an Aſſiſe of Hortdanceſtcr paſſerh againte 
an infant by cefault when he is within age, yet he ſhall not be barred 
thereby , but may bring a new aRion when he cometh of full age. 

In an Aſſiſe, the Tenant pleaded a recovery by himſelf, in an Aﬀiſe a- 
gainſtthe Demandant, the Demandant ſaid, That at that time he was 
within age, and that 7: S: was Tenant of the Land of the leaſe of his 
Fa'her, and that the Reverſion was in him by diſcent from his 
ra.her, andit was holden a good plea, and that the Aſliſfe was well 
brouphr,notwithſtanding the recovery pleaded againſt bim,:6 afſ. 6. aſſ. 
25.20 E.3, Ynare no» admi/it 9. It appeareth that the Husband and Wite 
drought a Parc impart againſt the Diſſe!ſor of the Defendant , and o- 
thers, and had judgment to recover, and damages by the Statute, becauſe 
the ſix monetts were paſt. Afterwards the Husband dyed, the Wife 
within ape : And afierwzrds ſhee brought @ware nom admiſit 
againſt the ſucceſſor, and counted that the Church was full, and cor+ 


tinued full curing the time of the Predeceſſor, and in time of 
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 Coverture and Infancy. 


the Dfendant, uncill the Incumbent did reſign, and the D-feadant plea- 
ded the firſt recoverie to have eſtopped the Plaintiff, for co ſay that 
the Church was alwayes full, and it was holden no eſtopp2ll, becauſe ſhe 
was within age. | 
In 18 £.3. 29. Dower 61. In Dower the Defendanc ſaid that her hus- 
band was ſeiſed of thcee Mannors, and holden of the King in Capite, and 
afterwards the- Plaintiff brought a Writ of Dower, and had one Min- 
nor aſligned to her for all the others, being of equal value by the Re- 
turn of the extent; The plaintiff ſaid, that ſhe was within age at that 
time, yet it was holden that the Aſſignment ſhall bind her, being made 
p inthe Courr of Chancery. 7 | 
3 See7 H.4.22. Wherein a Scire facias to have Execution of a Fine, the 
- *& Defendant pleaded a recovery in Aſliſe againſt the now Plaintiff, where 
--# the now plaintiff brought an Aſliſe, and upon a ſpeciall Verdict found 
for the now Defendant, and becauſe there was a divorce in the caſe, 
which was not given in Evidence at the Ailiſe, and alſo becauſe they could 
not find it, being matter of Record, and not matter of fact : therefore 
the now Plaintiff being then an Infant, had Judgement to have Execu- 
$43d.7.H,4.23e tion. Note, that Brook in abridging of the Caſe makes a marvell at it, be- 
cauſe a ſpeciall verdi& thali bind an Infant as well as a man of full age, the 
Verdict continuing ſtill in force. So Scire facias 65 


pn EE m———_—_——————Y, 
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What things an Tsfant in his mothers belly (ball have. 


IN Dower the Defendant pleaded that the Plaintiff did detain from him 
certain Charters concerning the ſame Land, the Plaintiff ſaid thar ſhe 
was with child by her husband, aad it was holden that in reſpect that the 
Ifſue which he might have, might have the Lands, and ſo the Charter which 
did concern them, that ſhe might keep the Charters, and in that caſe it 
was ſaid, that the Ifſue in his mothers belly might be vouched, .41 E.;. 
11 See 31 E.2.Fitz. Brief 871. for the Voucher. 
One vouched an Infant in his Mothers belly, if God ſhall give him to be 
born, andif not, then #7 the next heir,in a Writ of Dower, and good, 
Sce that now Without ſhewing a deed to ſhew the binding to warranty, contrary if the 
that ſuch a Dg. IPfant had been born at the time, 1.1 E.3.vowcher 13,vide 38 E. 3. vou- 
viſe roznut;- Cher 58. and fee there Tenant in Tail of the gift 6+ a Biſhop vouched 
fant is void by him who ſhould be the next Biſhop, the Biſhoprick being then void, and 
the Statute of the Temporalties being in the Kings hand. 
Sr 1 44.5 Note, itis holden in 8 E.2.voucber 237. That when one is vouched in 
- Far ils HER his mothers beily,that the party of necellity muſt vouch another perſon 
| by Ehequer tham- with him. 
ber, Shefficlus A Dzviſe to one 1n his Mothes belly is 500d by 9 H.6.23. 11 H.6.13- 
E Caſe by Babington, vide C.g.part g.acc.but lee 14 Eliz.Dyer 304. that ſuch 4 
: Devile 


* 


(overture and Infancy. 
Deviſe is void by all the Juſtices, for here the Caſe was, a man deviſed 
two parts of his Lands to his four ſons in Tail, and if the Infant 
in the mothers belly be a ſon, that he ſhall have a fifth part as co- 
heir with the other four ſons, and if the fifth dieth without iſſue &c. and 
it was holden by Sanders, Dyer, Bendloes e& Mead, that the Infant in 
his mothers belly took nothing, becauſe he was not capable when the de- 


viſe ſhould have effect by the death of the Deviſor, but ſee, 11 £.6.13.. 


that by Cuſtome ſuch deviſe may be good. 


— — — 


—_— —  — <— 


Where an Infant may waive a demirrer , or voucher, and plead 


in barr &e contra, 


F an Infant do demur in Law, he may waive his demurrer afterwards, 
| bir plead to iſſue when he pleaſeth, 31 E. 3. Infant 7. vide eftoppel 
244.4cc. | : 

yy an Aſſiſe brought againft an infant, he pleaded an outlawry againſt 
the Demandant, and afterwards he waived that plea, and pleaded a re- 
leaſe, 14 Aj.15.eAſſje 203. 2 

Dower brought againſt R. ſon of x7, who appeared and vouched /. 
; Proceſſe continued ci] the Sheriff returned, zy. dead, for which the Des 
fendant ca:me and pladed, that he had nor any thing in the Lands, bur 
jointly with eL. and demanded Judgement of the Writ, and it was hol- 
den that although he was within age, yet he could replead, for when the 
voucher was granted, it was as ſtrong as a judgement, which ſhall bind 
as well infants as men of full age, 18 E.9.6.vencher 3.acc | 

Bur if an infant doth pray to be received, and ſhevys cauſe, he may af- 
teryvards vvaive that cauſe, and ſhevy another cauſe, 31 E. 3. 13.by 
Finchaes. 


If a vyoman infant doth accept of for &c. Dovver in Chancery of one Dowe:. 


Mannor, ſhe ſhall be barred by ſuch acceptance, 18 E.z.Dovver 61. 


Ifan infant Leſſee for life, doth levy a Fine, or alieneth, he in the Re- */**+ 


verſion may enter,18 E. 2. Fine 120, 2zerc if he may not avoid it after, 
and be in of his former eſtate. 


A Fine ſhall bind an infant if he do not reverſe it during his nonapge, 21 xjxe, 


E.3.24. but if an infant levieth a Fine at this day, and Proclamation paſle, 
he ſhall not avoid itby Error, Plo.Com.370. by Catlyn. 
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An Infant vouched in a Writ of Dower, vouched over f.S. who was / oucher, 


returned dead, the Infant could not afterwards plead jointenancy with 
another becauſe he had vouched before, 18 £.3.voncber 3. 


If a recovery or a Fine be pleaded againſt an Infant without any poſſeſ- x,co 67. 


fion in him, yer it ſhall bind him, 24 E.3.64. | 
If the Ifſue Tenant in Tail being _ Infant, entereth into the Land ta- 
S ff | ken 


- - 3 


© Sat HEY . 
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E xchange. 


It H. 4.12, 


C.Lit.5). 
6{u1; ation, 


Leaſe. 


Default, 


Leaſes, 


Warranry | 


Fae. 


Fre. 


ken in exchanpe;ir ſhall not bind him if he doth not agree to theexchange 
at his full age, 3 E.3.Fo9rmedon 44. | . 

If an Infant purchaſe an Advowſon, and ſuffereth an ufnrpation, he ſhal! 
not be helped by the Statute of #eft.2.for the Statute 1s pro negligent. Cum 
ſfted.which is to be intended of Infants by diſcent, 35 H. 6.62. 

If an Infant makes a Leaſe for years rendring Rent, and at full age ſays 
to the Leſſee, God give you joy, it makes the Leaſe good, by CHend 2 4 
Eliz.1. | | 

An Infant is not bounden to fave his defaulr, at the Grand Cape or 
Petit Cape, becauſe he never appeared, but if he once appear and make 
defayt at the Petir Cape, he muſt ſave his default, by the better opinion, 
AA. 32 Eliz. inthe Common Pleas 
| An Infant andothers were þounden for the Debt of the infant,the infant 
at full age promiſeth to fave. the other harmleſle, the Infant dieth, ad- 
judge that an ation upon the Caſe lieth againſt his Executors upon this 
Aſſumpfic, bur if a feme covert and another had been bounden at the re- 
queſt of the wife, and the wife after the death of the husband, ſhe had 
promiſed to ſave the other harmleſle, action did not lie againſther, Az. 
29 Eliz. in B. R. Barton and Edmonds Cale. | 

If an Infant Prebend makerh a Leaſe for years, he ſhall not avoid it a{- 
ter. So of an infant made Biſhop by diſpenſation: And if a Prebend makes 
a Leaſe with warranty and dieth , and his ſon is choſen Preberid, the 
warranty ſhall not bar him for theſe Lands, bur if a Parſon within age 
makes a Leaſe for years, 2were if he ſhall avoid it. Tf a Prebend make a 
Leafe by Dxreſſe, he ſhall avoid it by Brown and (atlys, bur if the Bi- 
ſhop enable him to be a Prebend, he ſhall not have dam {wit infra ata- 
tem, per Curiam, 1 Eliz. _ 

Husband and wife Tenants for life, remainder to an infant, they joyn in a 
Fine, the Fine was reverſed, as to the infant, Eg /:/ves Cafe, C 1. part in 
Bredons Caſe. | 

Worſley and his wife levied a Fine to Charnock, of the Lands of the 
wife within age, and afterwards brought a Writ of Error to reverſe it. 

and whether the ſame ſhould be reverſed, as to the wife onely, and ſhould 
bind the husband during his life, was the queſtion, it was reſolved, although 
ſhe came of full age before the reverſall, yet becauſe ſhe was within age 
at the time of the Fine levied, the Fine ſhould be reverſed notyvithſtandin 
her full age: by the head,and it ſhould be reverſed as to them both, again 
the opinion of Chaxai/h, 5o E.3.3. anda Preſident in 6 H.8.where the 
husband and wife levied a Fine, the Husband died, ſhe took another hus- 
band; and they brought Error, and it was reverſed onely as to the Wie, 
bura Prefident in 2 H.4.. and 1 H.6: was vouched, that the whole Fine 
ſhould be reverſed, as to them both, and fo u« was aftervvazds adjudged 
in Charnocks' Caſe, and Worſley had the Land again. 

It was adjudged in Plowdens Cafe, that an infant may declare the uſes 

of a Fineas well as a man of full age,: per Cariaw... cc 


Coverture and Infancy. 


If a man layeth out money for an infant, for his meat, drink, and ne- 
ceſſary apparrel, if he enter into a Bond within age to pay it, it is not 
c00d but voidable, ſo of e{(ſwmpſit. Pnere for the difference is 
taken when the eAſwmpſit is made within age, and when he comes of 
full age,for at full age if he make, promiſe, or enter into a Bond - for neceſſa- 
ries taken in his nonage, it ſhall bind him as it was adjudged, A. 1 1. Fac. 
is Co.B. in ( ntters Caſe, but ſee 44 Eliz. Randalls Cale, adjudge that an 
Obligation with a penalty for money borrowed within age, is abſolutely 
void, and ſo it was adjudged, 5 7acots,in the Kings Bench, in Fexaloces and 
H ollyaayes Calc. 
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An Infant Copy-holder made a Leaſe for years by word, not warranted Lea/e. 
by the Cuſtome, rendring Rent, and afterwards at full age he was admit- 4**eptauce of 


red tothe Copy-hold, and then accepted the Rent, 2were if the accep- ** 


tance doth make the Leaſe good, . it was not reſolved, It was Triv. 2 Car. 
in B.R. Aſofelds Cale. Lk | 

If an Action be brought againſt an infant, and he appears by Attorney 
where he ought to appear by Guardian or Prochin amy, and Judgement 
be given againſt him, yet it ſhall not bind him, but he may reverle it by 


error.although the Warrant of Attorney be entred, but if no vvarrant of 


Atrurney beentred, he may demurre,by 18 E.3. and 14 £.4.So was it ad- 
judged in foxes and Lewes Caſe,15Car.iuB.R, 

An _ cannot be Stevvard of a Mannor in poſſeſſion or Reverſion 

. L8t.3 .6. | 
Co infant ſhall do homage but nor Fealty, becauſe he cannot be ſyvorn, 
21 E.3.40. | 

An infant heir of a Tenement in Socage in chief, vvithin the age of 14 
years,at the death ofthe anceſtor ſhall not ſue Livery,nor pay prime ſeiſin, 
C.Lit. 77.20 Eliz.Dyer 362. contrary if he be above 14 years,18 E.3. 
26.p. 18. D 

A man hath ſix ages in Lavv, viz 1.12 years to be ſyvorn in a Leet; 
2.14 years to conſent ito a marriage; 3. 15 years for the Lord to have aid ; 
4. vvithin 21 years to be in Ward for Land holden in Knights ſervice ; 
5.14. years to be out of the Wardſhip of Guardian in Socage, f6. 21 years 
to alten his Lands, C. L:.78,79. 

An infant cannot be Guardian in Socage, becauſe a vvrit of accompr 
vvill not ly againſt him, 7 E.3«46.31 E3. infant 9. but an infant heire in 
Socape after Dm years may have accomptagainſt his Guardian in So- 
cage, 16 Eliz. in Co.B.adjudgpe, acc. 

An Infant vvho holdeth of the King by Grand: Sergeancy, ſhall do his 
ſervice by a Deputy of the Kings appointment, and ſhall nor-do it in 
perſon, C. Lit, T09, aco. | 

An infant brought a Writ of Error to reverſe a Fine; and had a Scize 
facias againſt the Conuſee, for vyhom a ProteQtion'vyas caſt upon.in- 
ſpection of the infant by the Court, vvho adjudged him tobe vvichin age, 


He Protectign vvas diſailovved, and if the Plaintiff die, adjudged thar the 


Sſ2 heir 


M,4r Eliz. 
? Scambiers caſe 


416 Coverture and Infancy. 
heir ſhould reverſe the fine for the nonage of the anceſtor, contrary ifhe 
had died before he had been inſpeRted, H.12 ac, in B.R. Keckwiches 
Caſe, C. Lit 131. acc. . 

If an infant who isa Ward entereth into Rog at the age of fonr.. 
teenth years, Raviſhment of Ward lieth againſt the Soveraign of the - 
houſe , 'but the Lord ſhall loſe the. Wardſhip, becaule the infant is civi- 
liter mortuns, C.Lit.137. 

If two coparcenors be, and one of them is within age, and they be 
Demandants , the Plea ſhall demurre and be ſtayed, for the nonage 
of the one againf&the other, L. E.1.eAge 128. 44 E.z.eApe 4% © 

All that which an infant is bound to do by the Law, ſhall bind him, al- 
though he do it without Deed, as an Obligation made by him for neceſ- 
faries ſhall bind him, C. 9g. part ”inchies Caſe, and things which he doth 

ide 8.E.4.4. in the right of another ſhall bind him, as things which he doth as Ex- 
2 Ma.Djc/ 1C4 ecutor to another. But a releaſe of an infant of a Debt as Executor, with- 
out an actuall payment, fhall not bind him. _ 

An infant BailiffEwithin age ſhall not be charged in accompr, becauſe 
by interdict of Law he cannot have skill to make an improyement, 1 3 E.3. 
Infant, 9 10 H.4.14.acc. | 

13F.2.Ley go. Afinor you poteſt minorem, but an infant ſhall not wage his I.2w of Not- 
26E.3.6;z, ſummoned, becauſe he ſhall not be prejudiced by it; and an infant can- 
* not wage his Law upon oath in Debt, C.Lir. 173. 

If an infant maketh a Feoffment in Fee, a ſtranger of his own wrongs 
cannot enter for the uſe of an infant, 39 E/iz.in Co 3B. adjudge, but it 
an infant be difleiſed, there an Entry by a ſtranger of his own wrong is 

.S00d, and' ſhall veſt the right preſently in the infant, 18 H.6,16. 26 E 
|  ..- 3: 62.by Thorp. | | 
£.L31,246, An infant ſhall not be bounden by adiſcent upon a diſſeiſin made by a 
ſtranger, but Lacheſſe ſhall barr an infant if he do not preſent within ſix 
months. 

If an infant do not bring an appeal ofthe death of his anceſtor within 2 
yearanda day, he fhall be barred for ever ; and the priviledge of infancy 
ſhall not hold againſt the King, forif the King dieth ſeiſed, and theLand 
diſcendeth to his ſucceſſor, this diſcent ſhall bind an infant, 35 H.6.60. 

-5 8.641, Lacbeſſe of anintant or teme covert for not performance of a conditi- 
Þ/9. Com, 236. ON annexed to the Land ſhall bind them, but if a man maketh a Feoff- 
ment upon condition reſerving Rent, and if he do not pay the Rent vvith- 
in a month, that the Rent ſhall be doubled, and the Feoffee dieth,, his heir 
within age, vvho doth not pay the Rent, he ſhall loſe nothing by this La- 
cheſſe, by the Statute of Merton cap.5. vvhich is, Nox currit u[ura contra 
aliquem infra atatem exiſtentem, but yet it is holden, C.L:t. 246. that the 
Statute doth not extend to a Condition of ReduRion. | 
If an infant of 17 years of age releaſe a Debt ,it is void, but if an infant 
make the Debtor his Execator; it is a good Releaſe in Law of the debt. 
LE aLeaſe be made to an infant for life, the remainder over 0 —_— in 
| C ce, 


—_ 


Converture and Infancy. 


ſee.there,aſthough the infant at full age doth diſagree to the Eſtate for life, 
yet bis diſagreement ſhall not deveſt the remainder which was once veſted 


by goodritle, 17 E. 3.38. 


Aa Infant whois in by diſcent or purchaſe ſhall be compelled to attorn 
in Per que ſervitia, ora Quid juris clamat, and if an Infant do attorn 
upon a grant by Deed, it is good, becauſe it isa lawfull AR, but hee 


cannot be compelled to attorn upon ſuch a grant by Deed, C.g-part 84. 


Conyes caſe 4. Mar, Dyer 137 
In a Wric of Meſne, the plea ſhall not ſtay for the nonape of the 


Plaintiff, becauſe his nonage ſhall not priviledge him for not payment of 


his rent, 7 E.2. Age 140. | 
Ina Quzidjuris clamat, brought by an Infant, if the Plea be ftayd by 
reaſon of his nonage, the Infant when he cometh of age, ſhall have all 
advantages to have the arrerages ofthe Rent, or for waft, as if the Te- 
- nant had attorned at the time of che Action brought, 43 E. 3.5. 
In a Writ of Cuftomes and ſervices, orin a Ceſſavs: againſt an infant; 
of his own ceſſer, although he comes to the Tenancy by diſcent, yer hee 
ſhall have his age, becauſe he doth not know what arr:rages he ſhall ten» 
der before judgment, and becauſe, if he doth not make a true tender, he 
ſhill looſe his land, 2 E.2.Age.132. 9 Eaw:3.10.28 Eadw.3.99. 3.H.6, 
I O. ACC, | | 
Husband and.wife both within age, joyne in a Feoffment by Deed in- 
dented reſerving rent, the Husband dyeth, the wife may enter, or have 
Dam fuit infra «tatem, but if ſhe was of fall age, ſhe ſhall not have D wws 
fuit infra «tatem, for the nonage of the husband, although they were 
one perſon in Law , 24 E.3. Dam fuit infra dfatem, 6.F.N.B.192. 
Note,the ſpeciall heir ſhall rake advantape of the infancy of his anceſtor, 
as if Tenant in tail of Lznd in Borough Engliſh, makes a feoffment in fee 
within age, and dyeth; the youngeſt ſon ſhall avoyd it, becaufe hee is 
pirty in blood ,, andclaimes by Niſcent from the infant, C. Littletow 
337: | 
' Ifan infant bringeth an ation apainſt his Guardian for mony, and re- 
covereth it,if the Guardian bringeth the mony into the Court, and there 
depoſeth ic, the ſame is a good diicharpe againſt the infant, and he ſhall 
not be ſued in an account, ſo was it adjudged 47.11. fac. in the Common 
Pleas, 1n Haghes caſe. | : _— | 
A man did ſurrender his Copyhold tothe uſe of an infant in bis mothers 
belly after the death of the Surrenderor, it was adjadged Ich. 1 3. 7ac. 
in Simpſons ard Soutbwells caſe in R.R. that the farrender was void. 
Firft, Becauſe to an infant in YVextre /a meer, 
And Secondly , Becauſe it was to begin at a day to come. 
In an Action of Debt broupht for not performance of an Award; the 
caſe was this, Upon a ſpeciall verdi& found, Tates and Watſon ati 


Infant ſubmitted themſelves to an Award; and Yates was boundin an 


Obligation that #at/o0z the infant ſhould. perform the Award, it was 


adjadged. 
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(overture and Infancy. 
adjudgedin this caſe, A717. fac. is BR. that the Bond was void, 
the only queſtion was, whether an infant oughe co ſubmit bimſelf to an 
" Arbitrement, or to an award, and it was adjudped by all the Juſtices, 
that an Infant could not ſubmit himſelf to an arditrement, and chen if 
there were no ſubmiſſion there could benno Award; and ſo the Bond 
of Tate: that the Infant ſhould perform the award, was utterly void, and 
ſo it was ſaid to be adjudged accordingly, Hi/! 2 Cay. in the Kings Bench, 
Rot. 234. in Knight and Stoves caſe, and in the argument of that Caſe 
it was agreed and vouched to be Law, and fo to have been adjudged, 7.4 
Car. in Pickering and Jacobs Coſe, that a Bond taken of an intane for ne- 
Ceſſaries was good, and ſo a Leaſe made by an infant to try his title in an e- 
jeitione firm « was good, beceuſe it was for his apparent benefit, but it was 
holden that an infant could not bind himſelfto be an apprencice, & there- 
fore the uſuall courſe was, that others were bound for his Apprentiſhip ; 
and it was ſaid, that aninfant hath not power to diſpoſe of bis good him- 
ſelf, and then how can he give power to another to diſpoſe of them, 
and che power of an arbitrator is ſo high, that a Wric of Error doth not 
lie co reverſc his judgement. 

Note, it was adjudged, T7.15.Car. in the Kings Bench, in Towng and 
Youngs Caſe. That the grant of the office of Regiſter in reverſion for 
life to an infant is good, and in that Caſe it was ſaid by 7oxes Juſtice, that 
it was adjudged in Scawhblers Caſe, 44 Eliz that the Grant of a Ste- 
wardſbip. to an infant for life was a good grant, cantrary to what is re- 
ported by Coke, 1.p. Inftstutes 3. 


—— 
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What things done by a Feme Covert ſhall be good, and what not, 
and what te ber. ; 


NXt by the Court.that a Feoffment made to a Feme Covert, or a gift 
| of goods,or an Aſſuwz/it made to her,or a Sale of goods by her,or a 
Diſleiſin by her, if che busband agree thereunto, or doth not diſagree 
are good, 27 H.S. 24. | | | 
Note that a woman now a Covert, who was a Feme ſole at the day 
of a Precipe broughe, ſhe may wage her Law of not ſummoned, and the 
ſame is good, Yee 12 H.4.24. | 
If the busband and wife enter into Landin the right of the wife, where 
the wife or her anceſtors had not any thing in the Lands, yet the wife ſhall 
be Tenant, becauſe ſhe canner waive it during the Coverture, andin 
that Caſe the Writ did abate for Miſnoſmer of the wife, wide 35 Af. 5 
A woman wha was ſale-made a FeoEmenx, to reinfeoff her when ſhe 
required the lame of the Feoffee, afterwards she took a busband, and re- 
quifed then the Feoffce to reinfeoffe her, and it was bolden that ſhe 
might make the requeſt well enough , and that the Feoffee might ca- 
_ feoffie her, 35 4A. 112, The 


(overtire and Infang. 


The Deed of a Feme Covert who is bound with her Husband, shall not 
be inrolled , Ex quo ſequiter, that the Deedof a Feme Covertis voyd, 7 
E.4-5. 

V:.27 H.8.25.1fz Feme Covert ſell any thing, the ſale is good, if the 
husband do not diſagree, whereun:o agrees Read, 21 H:7.40. but Finenx 
contrary, for he held chat a Feme Covert could not do any thing which 


might turn to & prejadiceto the husband, cons. of a thing which might be 


for his advantage, for if one give a thing to a Feme Covert, the 
ſame is good by the agreement of the husband, becauſe it is for bis adyan- 
tage, contrary if 5bee buy any thing in the market, for that may be 
to his prejudice, but if shee buy the ſame to the uſe of the husband, he a- 
oree toit , the ſame is good, or if $shee becommanded fo to do by the 
Husband , and he ſaid if shee-buyeth bread or any thing which is ſpent in 


| the houſe of the husband,if he doth know of the buying of it,she shall not - 


be charged therewith. 


Note by Littleton, 18 E.4.10G. If a woman Executrix taketh a husband, $2e e.5.pa1; is 
and after shee releaſeth the death of the Teſtator by Deed in her own Ruſells caſe, 
name, the ſame is good, becauſe hee doth repreſent the perſon of the Te- © 
Rator, Chock.contr, and 21 E.4.24.but 21 £.4.50. 18 H.6.4. and 16 H.7,, 2 
5: Brian and Vavi/oxr are againſt Chock; and yet 2 Hen.7.15. Brian held pu;bayd is no 
the contrary , but in 16 H.7. by Brian, there aFeme Covert executrix good, *- 


may do all things which are matters of fat without her hasband, as 
Releaſe, or make Acquictances, or give Goods, But of ſuch things 
which do appertefn to the office of an Executor thoſe she may do without 
her basband, but in matters of Record, ſhee ought to: joyne-with the- 
Iusband, Quzod nota. | 

 See3 H. 6: 50: That a Woman brought Netinue of a Bailement made 
when shee was Covert and good. 


If the busband and wife are- bound in a Bond, for a releaſe of a righe - . 


which one had to- the land of the wife, and the husband dyeth, the wife - 

;hall be charged with ſuch dond, 44 E. 3+ 33. | 
 lItisaguere,14H.8.17: Ifthe husband enter into Religion, if the wife 
may alien without her busband, bur ſee if the Husband abjure the King- 
dome, that the wife is of ability to alien, 31 E:i: Fitzh. cat in vita 31: 
40E:3:1; and v::2:H:4: where it is layd, Ecce mode wmiram; &c.that the - 
wife of a man which wasin Ers/e, did bring an aQion in her own name, 
without naming the busband, but it is there holden,, that a Feme Co-- 
vert cannot diſavowthe ſuit of her busband: . 

See 32 H: 8, That a Feme Covert may be ſeiſed joyntly with others to - 
the uſe of her busband, and vs. 10H:7.20. that a Feme Covert, the Execu- 
—_ Ceſtni que w/e did ſell the Land to her husband, and the ſale was + 
80 | 


| See 49 E: 3:33: by Belkngp, That an Obligation made to a ſeme covert - 
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What A#Fs ſhall binde a Feme Covert, what not. 


N aWrit of Right, after the miſe joyned, and the wife is re-entred up. 
| js the defaulc of her husband, if ſhee afterwards make default, and fi 
nall Judgment is given, ſhee ſhall be bound for ever, 44'E.3.28. 

If a Feme Covert levieth a fine without her hysband, if the ſame be ex. 
ecuted, and afcerwards the husband dyeth, the ſame ſhall bind the wife, 

17 Aſ.17. | 

In 6 ih Fines 95.1. rendred Land to the husband and wife, for which 
the busband and wife would bave granted a Rent, but it was not ſuffered 
£0 paſs without examination of the wife. 

In 17 E.3. eAvowry 95. Dower was aſſigned to husband and wife of 
the poſſc ſſion of her fir husband, for which aſſignment the husband and 
wife granted a Rent, with clauſe of diftreſſe, it was holden that the grant 
was void, bur it was ſaid, chat if the Guardian had reje&ed , © rhat the aſ- 
ſignment was of more then ſhee ought to have bad in Dower, and that 
by Deed, then the rent had been good by way of Reſervation, ſee to that 
purpoſe P/ow. Com. 141» | | 

If a Feme Covert be received upon the default of her husband, in a Ce/- 
ſavit, and find Sureties, that the Land ſhail be bounden; the ſame $31! 
bind the wife, but g#zre, if ſo in the caſe of an infact. rg E:4.5. 

One enfeoffcth a woman, to the intene thac shee $hall ſell the Land, 

- and the mony thereof received «hall diſpoſe to the uſe of the dead, $he af- 
terwards taketh a husband , and afterwards ſells the Land without her 
hasband, it is holden by Shard and Filby, 34 Ed. 3. ons in vita 19, that 
Shee sball not have a ci in vita, quere, for I have heard it tobe holden 
contrary , +n one Gawajes cale. 

In 16 H.6. Releaſes 41, It is ſaid, that if an infant or a Feme Covert Ex- 
ecutor, do releaſe it is good, andſois21 8.4.13. butſeeC.5. part, in 
ufeif caſe , that the releaſe of the wife is not good, without the hus- 

and. | 
A man was feiſed of an advowſon to the uſe of a Feme Sole, $hee 
took husband, and afterwards they joine in a grant of the advowſon, it 
is holden 6 H.7.3. by Cariam, that it is a good grant during the life of 
the husband, bur void as to the wife, coxt74. if the wife joyne in a feoff- 
ment,for that is the AR of the wife as well as of the husband. 

Qszere if the Hu-band and Wife make a feoffment of Land of the Wife 
which is inuſeto the wife, if the ſame be within the Statute of 2 R.2.and 
if it be, then what remedy there is for the wife if shee would diſagree after 
the death of the husband, vz,7 E.4 aFeme Covert brought a Subpena. 
By 


(overture and Infancy. 321 
By what acts the husband may prejudice his wife | 


þ a man doth enfeoff a woman upon a Condition, or make her a Leaſe 
rendring Rent upon, condition of reentrie, and she takes a husband 
who breaketh the Condition, and the Feoffor or Leſſor may enter, and 
the wifeshail be bound hereby, 20 H.6, 28, by Newton. 
33 H.6 31. If che hasbarid doth appoint one to be Attorney for him 
and his wife, the wife cannot diſatlow the Attorney. | 5 
So if the husband diſclaimin Avowry, or claim Fee; in a quod 7 eris cla- 
mat of Land in the right of his wife, it shall bind the wife, 9 H.6.22, by 
HMarl 30 E.3:28.32 Ez, Purſuit 127. | | 

If a woman Leſlee for life taketh a busband who committeth waſt, ir 
$hall bind the wife, 9 H 6.52.30 H. 6. 30. by Pri/or. 

1f a woman Signioreſſe hath title to enter for Mortmain, and taketh a 
husband, who (uffereth a year and a day to paſſe, it shall bind the wife. 

If a woman refuſeth co be Executor , and taketh a husband, and af- 
terwards he brings an aQion in both their names , it is a good admint- 
tration,and $hall bind the wife, 33 H.6.31. | 

If husband and wife be joint Lefſees, and the husband prayeth in aid 
of a ſtranger, and dieth, the leſſor cannot enrer. So if the husband and 
wife covenant to levy a Fine by ſuch a day, and the busband diech, there 
the wife shall not be charged with the Covenant, becauſe ic was onely 
the aRtofthe hus band, bur if a woman be leſſee for life, and she taketh a 
husband who prayerth in aid, itsball bind the wife, 15 E. 4-5. 

If the huband and wife be vouched, and they come the firſt day ready 
to enter into the warranty without proccſſe, the ſame shall not be allow- 
ed,q45 E.3.11. . 

Note that a Feme Covert may be a Receiver, and charge the husband 
in an aQion, if he agree to the receit, for iſſue was taken upon the apree- 
ment, 12B .2.Fitz«s Aftion 50. 

Husband and wife make a Leaſe before the Statute reſerving Rent, the 
husband dieth before the day of payment, and before the day ſhe taketh 
another husband, who at the day accepteth of. the Rept, and dyeth, the 

| Cafe ſhal be bound thereby becauſe sbe might have centred before sbe took 
her ſecond husband, 21a. Dyer 1 59.vide C.4-part.18 «cc. 


— —_ 
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What things of the wiſe, Chattels reals or perſonals are given to 
| the Husband by his enter- marriage with the wife. 


EF the wife be poſſeſſed of & leaſe for term of years, of lands or Tene- 
ments, or of any other Chattels realls, and cakes a hutband , the 
| T £ | husband 


(overture and Infancy. 
husband is poſſ=ſſed thereof in his own Righ c, and may diſpoſe of the 
ſame, or may forfeit the ſame by attainder or otherwiſe, Po. {om. 260. 
b.acc(.Lit.351. acc- | 

If the husband be poſſeſſed of a term for years by marriage of the wife, 
fach a term for years may be extended for theDebr of the husband. 

Pierpoint being poſſeſſed of a Leaſe for the Term of 99 years, deviſed 
the ſame by his will 5 hec verbs, viz. I deviſe my Leaſe ro my wife du- 
ring her lite, and after her death I will, that the ſame ſhall go to my chil- 
dren unpreferred, and made his wife his Executrix and died, the wife aft- 
nei 8 married with Sir Thomas Falter, who being poſleſſed of the 
Leaſe, the ſaid Leaſe was put in execution, and fold upon a Fiers faciar, 
upon a recovery of 1401 in debt againſt Sir Thomas Falfter, afterwards 
Sir Thomas died, and the Adminiſtrators of Sir T homas did afterwards - 
reverſe the Judgement given in the action of Debt by a Writ of Error and 
then the wife died. It was adjudged in this caſe, 27 El:z.in theKings Bench 
betwixt Luddington and :Amner, that the ſale of theLeaſe by the Sheriffe 
upon the Fiers facies was good, although the Judgement was afterwards 
reverſed. 2. It was in that Caſe adjudged, that the executory deviſe of 


— the Leaſe unto his children unpreterred was good to take effet after the 


death of the wife, and yet the children unpreterred could not be reſtored 
to the Term, . becauſe by the fale the vendee hadan abſolute property in 
the Term, and therefore although the Judgement was afterwards rever- 
ſed, yet the fale being a collaterall act done by the Sheriff ſhould not be a- 
voided, but in that Caſe ir was holden, that the children unpreferred 
ſhould have the value of it. 
In 7 8.6.2. there the husbard was poſſeſſed of a Term in the Right of 
his wife, and charged the ſame, and the queſtion was holden, that it be- 
ing a Chartcell reall, he might, during the life of the wife, have diſpoſed - 
of or ſold the whole Term, 4 fortiors he might charge, Owia quicquid 
continet majus continet minus ;, $0 if the husband poſleſſed of a Rent- 
_ charge foryears in the right of his wife, or of an Obligation entered in- 
tothe wife whileſt ſhe was a feme ſole, the husband may releaſe the Rent, 
or diſcharge the Obligation, but in ſuch Caſe if the husband dieth, they 
not diſpoſed of, the wife ſhall have the Rent again, and ſhall have an a- 
Gion upon the Obligation by Strange and per Curiam : infuch Caſes 
when the wife continueth her eſtate after the death of her husband, ſhe 
ſhall bein by the firſt Leſſor, and ſo ſhe ſhall hold the Land diſcharged of 
the Charge of her husband. 
HMich.Term 35, Eliz.in B R. was this Caſe, A man poſſeſſed of a term 
of years in the right of his wife, made a Leaſe for years of the Land to be- 
gin after his death, he died and his wife ſurvived him, and the queſtion 
was, whether the vvife ſhould have the Land, or the Leſſee,and it vvas re- 
folved by the vvhole Court , that the Leſſee ſhould have it during his 
terme , for as the husband during his life might have contracted for the 
Land, for the vvbole Term yvhich the vviſe bad in ir, ſo he might do of 
any 
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any part of that Term at his pleaſure: For if he may deviſe the Land for 
one and twenty years to begin preſenily, fo he may deviſe it to begin af- 
ter his death, if the ter of the Wife be not expired ; but for the Remain- 
der of the term, if the Huzbsnd made no diſpolition of it during his life, 
Jt was holden in that caſe, that the Wite ſhould have it. | 

20 Eliz. There was this caſe, Lands were demiſed ro Husband and Wife 
foc their hves, the Remairter to the Survivor of them for years : Ihe 
Husband granted overthis term for years, and died: In that cale it was 
2djudged-chat the Wife ſhould have it and not the Grantee, becauſe there 
was nothing inthe one or the other co grant over untill there was a Suc- 
vivor ; andin tharcaſe, if the Wife had died, ard the Husband had fur- 
vived, yec he ſhould have had the term apainſt his own Grant, like-unto 


the caſe. If a man maketh a Leaſe for life, the remainder to the right Heirs 


of 1. S. 1.S: hath iſſue a Son, who ſelleth the Remainder, and afterwards 
1.S. dicth, this Son being his Heire notwithſtanding his ſale , ſhall have 
the Remainder, and not the Grantee, becauſe it was not in him at the 
_ time of his Grant, but by matter Z-x pc/ fallouix. after the death of his 
Father, | 

It a woman bath a right of Action unto or for any chattells reall , 
and taketh a busband and dyeth , the husbard which ſurviveth $hall not 
have the thing, or Action for the ſame, but the Executors or Adminiftra- 
tors of the wife, and ſo it is if shee hath but a poſſibility to have a _ 
 10H.6.11,7H 6.3. C:Lirt: 351:acc. And fo it is, if a w«:'man who hat 
Chartels realls, or other Chattels /#i ante dro5t, as Ex:cutor or Admini- 
ftracrix, if ſhe taketh Husband, and afterwards dieth, thoſe are not given 
t:, the E:usband by her inter-marriage with him; and ſo :tis where fhe is 
Guardran in Socage, although the Husband doth ſurvive the Wife as it 
was adjudged 32 E/iz, in the Common Bench, ard alſo 31 £Z/:z. inthe 
Chancery. in #/:itbams caſe. 

1fa w-:man be poſi: ſed of aterm for years, and pranteth the fame 0- 
ver to anvther for her u!c 1n truſt, and afterwards taketh a Husband and 
then dieth, tiie Hu+bar:d ſhall not have this Truſt, but the Execurors or 
Admir'ſ|t:ators of the Wife. 58 £12. aterhiwuſes caſe adjnage. acc, Ando 
was 1: allo adjuiged Trims Car. inthe K ngs Bench, in Sir foby Saint 
79hns caic, where (he principall caſe was; The Lady Cromwell was pol- 
ſcſſed of divers Leaſes and Conveyed them in Truſt, and afterward: mar- 
ried with Sir Jobs Sr. fchy, and ifterwards ſhe received the money whick 
came vt the T:uſt, and with p:rtof it ſhe bought Jewels, and other pare 
of it (hc left ir money, and died; Sir /oby St Johy took Letters of 
Admiriſtrarion of the Goods of the Wife ; The Eccleſiaſticall Court 
wouldtave forced him to have accounted for theJewels and for the mony, 


and tohoycexhibired an Inventary of them into tharEburt ; whereupon 


he ſued our a trohibition, and the op:nion of the Court was, that the 
PI of the Jewels was in the Husband. and that he ſhould not cxhi- 
ite an ;nventary thereof into the Eccleſiaſticall Court. And for the mo- 
ITS = © 
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ney, the Court was then ſome of opinion, that the prohibition would nor 
lye, becauſe the mony received upon the Truſt was the Truftees monys, and. 
the Wife had no remedy for it but in Equity, and then the Husband ſhould. 
have it as Adminiftrator , and ſo was accountable of it': But Juftice 
Barkley was of opinion, that the Prohibition ſhould be cited as to the 
money alſo, becauſe the Truſt was executed when the Wife had received 
the money, and by the receit the Husband had gained property. therein as 
Husband, and therefore not accountable for it, and- if the Truftees do 
conſent that the Wife ſhall receive the money {the contrary to which 
doth not appearin the caſe )that there the Husband might gaine a proper- 
ty in the money ; and at laſt a Prohibition. was awarded for the whole, 


- boththe Jewels and the money. 


Chatrels reall of a mixt nature, 4:z. part in poſſeſſion and part in AQi- 
on which happen during the Coverture, as arrearapes of rent which are 
incurred during the Coverture,. the Husband ſhall have them by the in- 
ter-marriage with the Wife,C.4.part.Ognells caſe,18 H.6.9.7 H.7. 2. acc. 


 ifheover-live the Wife : But if the Husbaad dieth, and the, Wife doth 
ſurvive them, the Wife ſhall have them. And now by the Statute of 3z 


H.$8:cap.3 7. the Husband ſhall have all the arrearages- which did incur 
before the intermarriage, in cafe he doth over-live the Wife: and fo 
was it adjudged, 17 El:z. inthe Common Pleas, Rot. 457. in Sharps caſe, 
v3-(«Lit. 351.acc; But all Chattels perſonall which are in the poſſeſſion 
of the Wife in her owne right, the Husband ſhall have them by the inter- 


_ marriage with the Wife, and he may diſpoſe of the ſame if he doth ſur- 


vive the Wife, or not,7 H.6-2,6- 3.10 H.6.21.E.4 4.4 H.6.5. But Char. 
tels perſonall in Action, the Husband ſhall not have them, if be and his 
doth not recoyer them in the life of the Wife, 3. H.5.23.21 H.7.29. 

29 E.3,17. Ifa woman hath but a bare poſſeſſion. of Chatrels perſc- 
nals, as by Trover orBailment. in that caſe they are not given to the 
Husbagd by the inter-marriage with the Wife ; but an Aion of Detinue 
lieth for chem againſt che Husband and Wife. 


 Feme 
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Leaſe is made to Husband and Wife for their lives, the remainder to; 
the Executors of the Survivor of them , the husband grants the term, 
and dieth : the ſame ſhall notbar the Wife, becauſe he had but a poſlibi- 
liry and not an intereſt, H.17 E/iz. in B.R. adjudpe. Y 

The Husband cannot give Land to his Wife 1n his life-time , but he may 
convey Land to the uſe of his Wife, or deviſe to her : But a Feme-covert 
ſeiſed of Lands in fee, cannot devife it to her Husband, becauſe ſhe is ſub 
poteſtate virs, and the Law ſhall intend it to be done by the coercion of the 
Husband, C.Lie.112.6. 

If a Feme-covert be ſeiſed of an Adyowſon, and the Church void, and - 
the Wife dieth, the Husband ſhall preſent, becauſe it is not a thing in re- 
verſion, but otherwiſe is it of an Obligation made to the Wife,14 H.4.1 2. 
45 E.3.15.C.Lit,120.6. | | 

A Feme-covert who hath an authority to ſell Land, may ſell the ſame to 
her Husband, becauſe ſhee is but an Inſtrument , and the intereſt pafleth 
from the Feoffor or Deviſor, 11 H.7.acc.C. Lit.187. acc. | 

A Feme-covert who is Executor, if ſhe take the Debtor to Husband,it is 
asno releaſe in Law of the Debt, becauſe the a& of Law will not work a 
Devaſtavit,z1 Eliz. in B. R.adjudge,C.Lit.264. 

Husband and Witfe both within age joyne in a Feoffment by Deed in- 
dented, reſerving rent, the Husband dieth, the Wite may enter, or have 
Dum fuit infra etatem, but if ſhee were of full age, ſhee ſhall not have 
'Dum fuit infra etatem of the Husband, although they be one perſon in 
Law,14 E.3. Daum fuit infra atatem, 6 F.N._B, 192. 

A Feme- covert cannot ſurrender her Copyhold Land to her Husband, 
and ſuch a cuſtome to ſurrender is void, 25 E1iz.in (*. B. Shepwiths cale: 
So ſhe cannvt give or deviſe her Lands to her Husband, 3 E.3.br.devi/e, 34. 
old N.B.in addition ex graviquerela, acc. 

If a Feme-covert, who hath a Joynture according to the Statute -of 11 
R.7. after the death of her Husba nd doth accept of a Fine ſur connſans 
de droit, it is a forfeiture of her Eſtate, H.2 3 Eliz.in C.B adjuage. 

Ifa woman Leſſee for life taketh a Husband, and ſhe and her Husband 
make a Leaſe for life, rendrins rent, and the Wife doth avow for the reat 
after the death of her Husband, the Leſſor may enter, becauſe by her Az 
Yewry ſhe hath agreed by matter of Record to the forfeiture,43 E.3.Entr: 


c64.23.34 H,6.1. 
Ataan .! 


(,ovenant. 

A man enfeoff; a Feme ſole upon Condition that ſhe may grant it over 
for his ſoule; She takerh a Hnsband, and both of them mike a Feoffmenc, 
ſhejſhall not have. Ct 5» vita, becauſe the Land was given to her upon the 
fame condition, 34 E.3.Cnuiin vita 19, 

A man prants Lands to a Femecovert, or Infant , upon condition to 
Frant itover: 2wzere, if during the minority or Coverture the Coavey- 
-ance be by Feoff.nent, whether after che Coverture ſhe may enter, becauſe 

it ought co have been by Fine, it was Gandies caſe, 2, & 3 Eliz. and Paſc. 
31 Eliz.in the Star-chamber. It. was holden by the two chief Juſtices, 
that ifan Infant be enfeoffed to re-enfeoff, that if he da not mention the 
re-enfeoffment, the Feoffor ſhall enter,and if he do re-enfeoff, the Infanc 
may enter, or have Dum fuit infra 4tatem,vi. Plow. ogit Ac. | 
If a Feme-covert be enfeoffed, the husband being beyond Sea, who re- 
turnes and diſagrees, yet till entry by che other, che Freehold thall not be 
deveſted , bur if the ttusband dieth before his enry, then is the wife remit- 
red, and the title of entry which che Feoffor had, gone, and now he ſhall 
not avoid the eſtate of the wife. = 
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I. How the D:cl iration in Covenint ſhill be, 


Qvenant upon the D-ed of the Defendant, that the Plaintiff 
and his Tenants ſFall be quic of Suit to the Defendants 
Mi!l 6. and chat the Defendant had diſtrained the Plain- 
tiffs Tenancs, viz «L.F an YS. for to do ſuit at his Mill, 
&-c.and ſhewed the D-ed which was conditionall : And 
theretore the Declaration was challeaged : But yer it was holden good, 
P.z1.E.3.Covenant.1. | 
- Covenant againſt Leſſee ofa Mill. for that he covenanted by Deed to 
leaye the ſzme at the end of the term in as good plight, &c. And it appeir- 
ed by his Declaration, that the.terme was not yet ended, wheretore XN hil 
.capit per breve: As an Action doth not lye upon a Covenant to build a 
Hall within a certaige time, before which time the term is ended, 12 E.3. 
Covenant 2. In 


Covenant. 


In Covenant agair.ſt Leſſee, who coverants to have it in as good plight, 


&c. It is ſufficient to declare that he was not put to charges to have the 
Coverture, &-c. for he is bound to no more by ſuch Covenant, 4 FE. 3. 29, 
Covenant.4. : = 

A Writ againſt the Heire of him who covenanted to leave it in as good 
plight, ec. after the term ended, he need not declare of a Requeſt made to 
the Leſſee, becauſe the time is paſt. Alſo it is ſufficient to declare upon a Co- 
venant broken, as waſte in houſes, and eſpecially how in a Hall, 40 E.3.5- 
Covenant 16. ; 

A Writ againſt the Major and Commonalty of D. by the Major and 
Commonalty of L. for that they ſhould be quit ef Toll, &c- And declared 
that 7. and B. Burgors of D. took toll ofa Townſman of L. And holden 
a good Declaration, becauſe the-taking of them as Officers, is their taking, 
&c.48 E.3.17.vi.( ovenant 22. 7 

Covenantupon the Warranty of the Leſſor, for the Termor being eje- 
ed by the Eſcheator for the King, doth not lye without a ſpeciall caule, 
&c, for if without cauſe, he may bave his Action againſt him, eM.3 E.3. 
Covenant 6.26 H.S 3.21 E,4.30. 


Il. Covenant for the Eeſſee againſt the Leſſor, & e contra, and 
when ſhall beſned, and upon what Deed. 
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Vizz,h 6.52, 


b.q6 E.3.4. 3 9: 

H.i6.8.34 H.6. 

37.F.N.,B.145.- 
acs, 


Hen a Leſſee covenants with the Leſſor to leave a Mill, or a Houſe 


in as good plight,&c. although now the Term is ſo ſhort that it 
1s not poſtible for him to amend it according to the Covenant, yet the aRi- 
on will not lye before the end of the term, 12 E.3.Covenant 2. 

But if there be fuch a Covenant, and a Wood be leaſed, as to the Wood 
the Action lieth within the term, becauſe it is impoſſible to leave it in fo 
cood plight, 10 E.1.Covenant 29. 

Note, by the Covenant to leave it in as good plight, &c. there is no more 
intended, but that the Leſſee keep the houſing with covering, and ſuch 
neceſſary reparations ſo as they do not fall down; for by ſuch Covenant 
they ſhall not be charged for the imppairement which hath hapned by con- 
tinnanee of time, and 1s not poſlible to be redreſſed, ſo as the Covenant: 
bath a reaſonable conſtruction, 4 £.3.29. Covenant 4: 

But the Leſſor ſhall have a good Action after the term upon ſuch a Co- 
venant fora houſe which fals by Tempeſt within the term, which is not re-- 
edified ; But an Action doth not lye upon ſuch a Covenant for Trees- 
blown down by wind, for the impoſlibility,qo E.3.6.Covenant 16. 

Covyerant for a Termor upon an Indenture, which is, that the Leſſor 
enter for not payment, and ſhall retaine the Land till agreement be made 
with him: And the Defendant claimed the re-entry, and they were at iſ-- 

lue upon tenderat the day: And it was found that parcell was paid, and 


. that. 


21 7acgs 8.R, 


adjudged acc, 


in Walterer and 


Mountagues 
caſe 29 © 


22S . Covenant. 


that he did enter for the reſidue not tendred at the day. But the ſame day 
after the re-entry the Plaintiff did tender the refidue, and the Leſſor gig 
reſuſe it, and kept himſelf in, &c. And now the Plaintiff did tender the re. 
ſidue in Courr, by which he recovered the reſidue of the term, and dama- 
es ;* but the term being ended, the whole in damages. Fitz. conceived 

that the iſſue was found for the Plaintiff, 27 A.8.5.20 E.z.Covenant 3. 

The Tenant of the King made a Leaſe tor years to R. who aſligned his 
term to H. with Warranty : Afterwards the Tenant died, the King upon 
Office found ſeiſed the Ward, and ouſted the Lefſee : He may well have 
Covenant againſt R. tor the King hath Title : So no Action lieth againſt 
the Eſcheator of 2ware ejecit, &c. AM. 3. E. 2. Covenant 6, And R. ſhall 
have Covenant againſt the Heire at his full age, 34 E.1. (ovenaut 26. 26 H, 
8.3. | | 

If my\Tenant maketh a Feoffment by Colluſion, and dieth, and I reco- 
ver the Ward, exc. the Feoffee ſhall have a good Action of Covenant a- 
gainſt the Heire at his full age, P.18 E.3. Covenant 7. 

But Leſſee by Deed being put out by him who hath not right, ſhall nor 
have an Action of Covenant upon the Warranty againſt the Leſſor , be- 
cauſe he hath good remedy againſt ſuch ſtranger, 22 H. 6.52. (ovenant 8, 
3 E.3.(ovenaxt 6.34.E.1.Covenant 26.and 26 H.8 3.acc. Butif he be pur 
out by him who hath right,Covenant lieth although he hath no Warranty, 
by Needham, 32 H.6.38.47 E.3.12.48 E.3.22. by Finchaen ac, 

:2H.4,5, 4 Butifthe Leſſor dothenfeoff a ſtranger afcer the Leaſe ,' the Leſſee may 
Parſon makes have a 2aare ejecit againſt the ſtranger, or a Covenant againſt the Lel- 
a Leaſe for ſor,46 E.3 4. 
5h gf and re- If the Leſſor grant the -Reverſion over , and after Attornment the 
9% pegent 3: Grantee looſeth the Freehold in a Precipe, the Termor ſhall have Cove- 
him, but it muſt nant againſt the Leſſor, and notagainſt tbe Grantee, and that without 
be agaiz't bim: Deed by Finchden,qs E.3.22. | E--2; 
uo Par- Leſſee for years covenants to repaire and leave the honſe in as good 
Fiat. 3,3, plight; the Leſſee afſignes over histerm, and the Leſſor his Reverlion: 
by Finchden, 5 It was adjudged 15 fac. in B R. that the Aﬀﬀigace of the Leſſor ſhall have 
H.7.18.acc. C. Covenant againſt the firſt Leſſee. | 
4.part80.i® The Leſſee of the Leſſee ſhall have Covenant againſt the firſt Leſſor, if 
Nokes caſe, 9 the Leaſe were madeto him and his Aſſions with Warranty,F.N B.145'* 
EUTDJCT-257 $0 without the word (Afignee) by Finchden, 48 E. 3.22. F: N, B. 
146 C. | | | 
Noe by Fineax, that a Leaſe for years by Indenture ſhall be good, al- 
though there are not other words but words of covenant, 20 H.7:12. 
A covenant,upon a Leaſe may be brought eicher where the Leaſe is 
made, or where the Jand is, although it bare date where the Leaſe is made, 
| 26 H.6. Covenant 9. F.NB. I46.G, | 


HH. 1 hat 


Covenant, 329 


111. hat thing the Plaintiff ſhall recover in Eovenant, whether 


the Terme, or Damages for it, 


remaineth, and damages for the occupation of the Leſſor, and if the ſ#!! recover 
m be paſt or ended, or defeated by entry of a firanger who hath Ti-* > ns " 
ele , he ſhall recover aJl in damages, 20 Edw.3-Covenant 3. Fitzh, N.P. = "I ws 
145 M. | 
Note by Shipwmith and X vevit, That if the Leſſor put out bis Leſſee for 
years, That ina Writ of Covenant, he ſhall not recover his Term, but all 
in damages, Ad. 38 E.3,24.Covenant 14.in waſt, (See there they ſpoke 
ofthe Heir ) but P. 6 R, 2. Covenant 23.Itis ſaid by the whole Court , 
that he ſhall recover his Term in a Writ of Covenant, and ſo by all the 
Juſtices, 31 Edw.1.{ovenanrt 31. That a Termor being put out bythe 
Guardian, ſhall have an aQion of Covenant againſt the heir at bis fall age, 
and ſhall have his Term. 


Tr Leſſee who recovers in Covenant, ſhall recover the Term which 4 E.3.24. be 
et 


1 V. Where the Heir ſhall be charged with the Covenant made by 
his Anceſtor and where hee ſhall have an Aion upon a 
Covenant made to his Anceſtor. 


EF my Anceftor covenanteth, that he nor his heirs will not ere a mill Mus. io all 

inſuchland, if hee or his ſon ere a mill anddye, and a Covenant is ,, of covenant 
brought againſt me upon that, and declares,that T will not abate it, bur doch not he «+ 
continue the ſame, &-c.he needeth not to ſay that I am ſeiſed of the Land £»ſ? _ beir 
where, &c. as heir;contrary againſt Executors, 32 H. 6. 32. Wherewith 5m of Leſſee 
agrees Finchaen, 48 E.3-1. but Perſay,and wichingem beld, that neither /,; cre; who 
the party nor Executor are bonnd if they be not named, for although þath « leaſe by 
that 1 have nothing, or that the mill be down, the Aion lyeth for the [n«en:»re of 
tevying of the ſame by my Anceftor, as if the Leſſor putteth one bis Ter- fer _— 
mor.and dyeth, Covenant lyeth againft bim although he bath nothingin ,;,.., 
the Land, 4 E.3.57. Covenant 5.But ſee, that Lirtlcron ſaith, if I covenant ranty for bim 
to build a honſe and do it not, and dye, Covenant lyeth againſt my Exe- and bis beirs , 
cutor, but not againſt the heir without warranty. Needham and Litcle- —_—_ on 4 
zoulaid, the heir is not bounden if he be not named, 33 H.6.38. ogg 4 + 

Feoffee by Collufion being put out by the Lord after the death of the ;44.8.0ye 14. A 
Feoffor, the heir 0s Iona age, he or his beir ſhall have an aRion of c.5.9.16.Spen- 
Covenant againft the heir when hee commeth of full age, P: 18 Edw.z, <<r5 caſe, 28 
Covenant 7. So ſhall the Termor have, being oufted to the Guardian, 5:2) 22 


.*321H.4 7. 
19 Fdw.2, Covenant 25.31 Edw,l.Covenant 31, and he ſhall recover his ; , — = 
Term, h Dyer 134. 


Un Covenant 


+2 ob Covenant againſt the Mafter and his confreeres, upon a Deed of the 
wk 8.4 zaſe, Predeceſſor, that they and their ſucceſſors ſhould find a Chaplain ſinging 
thu cov:;nme inthe Chappell of 7. &c. and the Plaintiff wis his beir &c. whereas his 
doth lye, when Anceſtor had aliened the Mannor where the Chappell was, and took it 
the covenant hack to him, and the Plaintiff, who ſurviving alicacd ic to B. who enfeof- 
_ _ fed C. now the wife of the Plaintiff, and becauſe it is not meationed in 
a2 E.3.5, the Deed, that the Chappellis in the Mannor , anda man may ſing maſs 
Gr1aajatherfa- for me in another Chappell, and none can have an ation upon this Cove. 
ther and (on, A qznt but the heir, the Writ was holden good , but if the Covenant had 
4 oat by 11” been to ſing {or Lords of the Mannor dwelling is that Mannor,it ſhould be 
G/andfathey Otherwiſe, which was granted, 8& the wife onght tobe named*16H. 6.C.13, 


that be and bis ; ; | 
Covent would finz every weeh maſs, in a chappetl, Darcell of the 'manwoy 3 the hand of the Grandfather, the 
Grand/ather did groe the mannoy in taile , it was adjudged in that caſe, that theiataile ſhould bave coves 
n.int againſt the Ter-Tenanis, becauſe the covenan: was 9 do a thing anncxed to the chappell, and ſo an- 


u:xed to the manor. 


See 15 H. 7. 9. and there the Chappell being ſpecially mentioned , ir 
was a good barr for the cime, to lay,that the Chappell where &c. was fal- 
len down , and not rebuilc, which ching the Plaintiff ouphtro do, he 
which ſued, was a ſtranger to che Covenant, but it was for his ad- 
vantage. | | | 

Covenant againſt the Prior by 7. as heir of P. upon a Covenant of the 
predeceſſ.,r, to ſing every weck in ſuch a Chappell in the Mannor of X. 
for him and his ſervants, it is no-plea that he nor his ſervants do not dwell 
there; it was alſo chalteng:d, becauſe the Plaintiff had an elder brother , 
and he Feoffee of the Mannor, and declared of uſage to ſing time out of 

C.s re Spez- mind in the ſame Chappell, and the opinion was with the Plaintiff 42 E.3 
<p wat 7: 3. Covenant 17. | 
SET = 1 Hen. 5.2, where Hanks held, that a Covenant ſhould not diſ- 
cend. | 
If a man maketh a Leaſe for years and binds himſelf to warrant the land 
tothe Leſſee, his heirs and aſlignes, the heir or Aſſigne ſhall have an A- 
ion of Covenant thereupon co E: I. Covenant, 18. 


de — 


V. Where Aſſignee, or a ſtranger to the Covenant ſhall have the 
| atFion, though hee iz not heir. 


Wo Coparceners make partition,and the one covenan's to acquit the 
other of a certain ſuit due for the land, and the parcener co whom 

the Covenenc is made dot' alien the Jand, the Lord doth d.ft:$11 for 
ſuir , 1-2 (hill have a Writ of Covenan: apiinft che other, which was a- 
greed, becauſe the Covenant goes tothe Land, -+c. bur where it goes 
with tae perſon, he which. driogeth che ARtioa oaght to be party or pri- 
| vy 


© Lit, 384.4cc- 


(Covenant. 331 
vy, a5 heir or Executor of the party, v3. 42 E. 3.3. Coverant 17. 2 Hg: 
6.Covenart 13. 

Aſſignee of Leſſee for years ſhall have Covenant upon a Warranty 
made to the party, his heirs and affipnes, &dw. 1. { ovenant 28. ſo npon 4i.C.5 part 
a Leaſe for the life of 7. and ten years over to his Executors and Aſſigns, 2«tloriescaſe, 
without warranty expreſſe, 19 E4d.2. Covexant 25 F.N:B. 145. which P Fees mars 
ſaith, that the Aſſignee of the Termor ſhall have covenant although Al- ang ec ng 
ſignes be not mentioned in the Deed, v3. 48 E.3:22.acc. =” 

uct note, That Covenant doth not lye againſt a ſtranger grantee of Plow.C o. 17. 
the reverſion, but againſt the Grantor, 48 E.3.22. (ovenant 21. But #6. 51: Gras 
now covenant lyeth againſt che Afignee of the Reverſion by the Leſſee oe —_ 
or his Aſſignee, and a covenant lyeth by the Grantee of the Reverſion 57 » ;:;cr5 
or his heir, apaiaſt the Leſſee or Aſſignee by the Statute of 32 H.8. C ap. coſe. 
34. | (.5 part 54. 

Kmgbts caſe, 

C.Lii:215:; acces 


—— — 
| —— — 


V I. Covenant ſued by Executors or 4 1miniſtrators, or a 2ainſt 
. them upon the Dzed of the let ſtator, 
viias:Ey3; 1: 
Man coyenanted to put an Appremice with 4. during a certain 28 4.6 4. ac. 
rerm, and efl vined him during the term, covenant lyerh againſt his %{3>974- DIer 
Executors, andif Tenant'in tail maketh a Leaſe for years and .dycth with- © os oy 
in the terme, andche termor is put out by the iſſue in tai! , he ſhall have (14. Hide c0- 
covenant againſt the Executors, 47 Eaw.z. covenant 20. Andif the Ap- voranted with 
prentice depart after the Death of the Teſtaror,the ARion lyeth apair;ſt #5 Liſſce 70 
the Executor, although they are not named in the Deed, and ifa man A Pye ar 
covenant that hee himſelf will ſerve me, ang departeth, @c. and dyeth, = —— f 
I ſhall have Covenant againſt his Execucors, 48 Edw. 3-22. by Finchden, lis Exccutors 
But if a man covenanteth co enfeoff another before ſuch a day,and dyeth 5 594d to 
before the day, his Executors ſhall no: be charged, ſo if a covenant be to * !P4m. 5 
perform:d by himſelf during his life, and he dye before, &c. bur if hee/ 8 di we wy 
covenant to baild a houſe before ſuch a day, and he dyeth before the day polden, - 
covenant lyeth againſt the Executors, for they may perform it,10 2.7.1 $. tors are bound 
Executors brought Covenant upon a Leaſe for life to the Teſtator,who '2 7*?- 
covenanted, thatif heedyed within twelve yaars, that his Executors /* / 
ſhould ho'd over the term, and it appeared that others were Execu- y py : 
tors, and not the Plaintiff, but becauſe they refuſed, the Ordinarycom- 2: it is oco/awall 
witted adminiſtration to thePlaintiff, and he took nothing by his Writ & ruuir perſo- 
I9 E,3. covenant 24. | : OR 
That Executors ſhall have covenant, ſee F.N. B.145 and there is opi- H- glee . 
nion that acminiſtrators ſhall have an aQion of covenant, F.N,Z.146 Deed tes 
; ; him and vis 
Exceutorsto-repaire the keuſes, ad p:opria onera not being dceayed in difeult of the Leſſer, 01 bis Exc- 
cutors ond dzed. the h'njes were bitint in the (fault ofthe Exetmors, as): Age that tomant lay cgainſt 
_— and dama_:1 1ecguerid do buiis tc ſtatoris, ard 701 COnduichuall) if ikt) bed noz then of {heir WB 
g00ds, : 


Wa* | VII. The 


| Covenant. 
VII. The Bar ina Writ of Covenant. 


Ovenant that he ſhall not levy a Mill againſt the Heire , it is no plea 

for him that he hath not the Land as Heire, nor that the Mill is now a- 
bated, if it were levied after the Covenant made by the Anceſtor, £4. E. 
3. Covenant 5. 

Ofa Bar in Covenant by him who is not party, vi.2 H.4.& 42 E.3. And 
of Covenant for to leave in as good plight, &c. and the Bar, See Diviſion 
2.0 40. 

He which covenanteth to-marry my Daughter, and ſhe refuſeth, yet he 
ſhall forfeit his Covenant : And he 6; Covenants to enfeoff foure, and 
two do not come, yet he may make a. Feoffment to the foure, and deli- 
ver Seiſin to two, 33 H,6.barre 632. 


—— 


VIII. In what County Covenant ſhall be ſued, 


Tf a man maketh a Leaſe in 5d. of Land which lyeth in another County. 
the Leſſee ſhall have-Covenant in.which of the Counties he pleaſeth, not- 
withſtanding the date of the Deed, 26 H.6.Covenant 9. But Fitz. conceives 
that the Writ brought in one County, whereas the Deed beareth date in 
another County, ſhall abate, F.A{.B.146.95.3 H.6.15. 


IX. Covenant without a ſpecialty. 


yenant lyeth in Zoya without Specialty. by Cuſtome, T. 27H. 6. 
CRTC 11.F.N.B.146.E. Anda Writ of Plegizs acguittandy,with- 
out Specialty by Cuſtome, 43 E.3.11.And without Covenant, F.N.Z.137. 
Covenant upon. a Dzed, Poll 3o E. 3. barr. 167. Perkins 26.and F.N,B, 

14 _ 3 ; 

And ſee where a Covenant ſhall be pleaded by Deed Poll, and by that 
part of the Indenture, which doth not belong unto him, 2. 11 H.7.12. 
by Danvers, | 


o_ — — -—— 
_ ——————— 


X. Where a Covenant lieth againſt Leſſee for life, and if Freehold 
paſſe by Covenant. 


. ” hon aLeaſe for life with Warranty : Covenant doth dot lye without 
* ſpeciall words, Wat if be be ouſted be ſhall have Covenant ;, yet there 
| | ' 


Covenant. 


if lieth not,if he be put out-by him who hath no right,7.26 H.6. Covenant: 


10.F.N.5.145. But ſee that the Feoffee by Colluſion being outted by the 
Lord who claimeth the Ward, ſhall have Covenant, 18 E. 3. (ovenant 7. 
And if I Covenant, or bargaine that A. ſhall have my Land whereof Iam 
ſeiſed, the Land doth not paſſe; nor the uſe ; otherwile it is, ifat the time I 
have Feoffees to my uſe of the Land, a1 H.7.29. Butall is as one, andrthat 
the uſe ſhall paſſe by the Bargaine, and that without naming of Heires, by 
Shelley,27 H.8.5. | | 


_—_ 


——_—— 
he DA 


- XI, Corenant againſt Pledges. 


Tz Principall found Pledges by Deed, and further, Ob1;gamny wes &- 
utrumque noſtrum.& c. Now the Party may chooſe if he will have his 
Aion againſt the Principall, or againſt the Sureties, 39 E.z,Covenant 15. 

And "Che Covenant be to leave the Land in as good plight, &c and the 


reparation is not done during the term, the Action lyeth againſt the Sure-. 
ty without any requeſt made to the Principall , otherwiſe it.is, where the 


ing may yet be performed,4o E.3.6.Covenant 16, 


mm 


(OO—— 


XII. Covenant againſt the Husband azd Wife, and by them du- 


ring the Coverture, 


” Eaſe to the Husband and Wife reſerving rent, and they Covenant to 


make ſuch ſecurity as the Leſſee ſhall deviſe, and he would have a Fine - 


which they do not performe : It is holden that the Wife is not bound 
thereby, &c. 45 E.3.11. Covenant 18, | 


a - 
—_ __ 


—————————_—_————, TEE Ee I rn rn—_— 


XIIF. The forme of the Irit of Covenant. 
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"NOvenant againſt a Surety, and the Deed was, That the Principall and 39 £3... 


17. the Pledge had bound themſelves , and either of them : And the 
Writ was Precipe W. Fidejuſſor, & c. quod tencat, &c. between the Plain- 
riffs and the Princtpall, and the Writ was holden naught, and the which 
did ſuppoſe the Covenant betwixt the Plaintiff and Defendant, P. 39 E. 3. 
Covenant 15. 

The Writ and Deed was-of many Covenants, but in the Declaration it is 
ſufficient to declare of one broken, 40 £.3.6, (ovenant 16. 


A Writ to hold Covenant of all the Land in D. without expreſſing the y; 43 E.3.37;. 


acres,& certain quantity,and therfore theWrit abated, 46 E,3.3 But it was 
holden 
Sn 


Diſclaimer. 
holdzn good, 47 E.3.3. Bur otherwiſe ic is ofa Covenant to levy a Fine: 


In Covznant to levy a Fine, and another Covenant to enfeoff, in which 
caſe a generall Writ ſhall bz according to the Deed, AM. 10 H.r3, 6. 
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DISCLAIMER. 


I, What Tenant may diſclaime, what not. 


HE Lord may diſclaime in the Seignory when he is char- 
ged with Acquittail onely by reaſon of the Seignory, 14 E. 
3.eſwe 7. by Shard, vid, 44 E 3.2. by Finchaden. 
Lord, Meſme, and Tenant, the Lord avowes upon the 
Tenant, yet he may diſclaime, for he is not Tenant to the 
Lord. But he may fay, that he hoideth of 7. S. the Meſne by fuch Services, 
without that, that be holdeth of the Lord immediatly as he hath counted, 
9 1.6.25.per Curiam. | | 
| Ifthe Donor joyne with the Donee in ſuch Ayowry, they cannor dif- 
claime : So where an Abbor is Meſne, and joynes to the Tenant, they ſhall 
not diſclaime by Genny, which Littleton and Nele granted, 12 E 4. 17. Sec 
38 E.3.26. Meſye 19. That he in the Reverſion diddiſclaim in a Writ of 
Meſne brought by Tenant in taile. | | 
 WVi.22 E 4.47. Lord, Mzſne, and Tenant, the Mezſne cannot diſclaime, 
for he is not Tenant of the Land, and he ſhall not looſe the Tenants Land, 
by 12 £.4.17 16 H.7.2.11 H.7.14.21£.4.3. And by ſome gzere, if the 
Meſne and Tenant joyne, if they may diſclaime ; But I conceive it is good, 
and it {hall be che diſclaimer of the "Tenant, and thereupon a VVrit ot right 
_ of Diſclaimer lyeth, yet there is no privity berwixt the Lord Paramount 
and the Teaant,z1 H.7.14 by Keb/e. 
 APeraor of the Profits, nor Ceſtzy gre uſe, ſhall not diſclaime, for they 
are.not Tenants of the Lanas,11 H.7. 14. and ſo isthe opinion of Pri/or, 
#5 4.6.34 tor no Diſclaimer ſhall be in prejudice of others, viz. the Fe- 
offers. 
An Abbotfhall not difclaime, nor an Infant ſhall nor diſclaim , the huf- 
banc ' ail av diſclatmetor his wife, 33 4.6.27. & 34 Priſer, vi, 10 £.4. 
2.4-:4.5.,2CC, k 
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Diſclaimer. 


Ono Warrants was drought againſt a Bifhop, he diſclaimed in the liber- 
ties : And per ( uriamn, this Diſclaimer ſhall bind him and his Succeſſors to 


claim the liberties afterwards,6 E.3.Br, Ds/clatmer 47. 


If one avow upon his Tenantaccording to the Statute of 21 H.9$. the 


Tenant ſhall not diſclaime , contrary if he avow upon his Tenant at the 
Common Law,28 H.8.20.by Fitzherbert. 


—— SQ 
Coo — oy Eu re er A. _— . _——_— 


II. 1s what Writs Diſclaimer doth not lye, and in what Writs it 
doth lhe. 


N a Per que ſervitia, no Piſclaimer lyeth, becauſe he demands by the 
Fs no Lands, 8 E.4.2. And note by Br.di/claimer 49.6E.2. A man 
ſhall not diſclaim in a «per obiit as to the Land, 24.8 E a.Aſſiſe 416. A 
man ſhall not diſclaime in Aſſiſe, nor in Dower, norin any Action where 
no Land is demanded, vi.13 H.7.27.contr. by Keble. And ſee 42 E. 3. Age 
33. where it is admitted, that Diſclaimer lyeth in a Per que ſervitia, 

In a Per que /ervitia, no diſclaimer ſhall be, but the Defendant may 
ſiy, that he held not of the Conuſor, the day of rhe Note of the Fine levi- 
ed, 11 H.4.47.12 E.3. Diſclaimer13. yet ſee 33 E. 3. Diſclaimer 3T. 
Thar in a Per que ſervitia againſt a Prior, he ſaid, that he did not hold of 
the Conuſor, the day of the Note of the Fine, and the Diſclaimer was ad- 
mitted. | 

In a Writ ef Meſne, the Defendant may diſclaime in the Seignory a- 
cainſt the Plaintiff, which is not denied, a4 E.3.2. tamey quere. See 14 E, 
3./.CMeſne 7. 

In a Reception the Plaintiff may diſclaime, but that is not where the 
Defendant doth avow the taking tor another cauſe, as appeareth by 47 
E.3.7. and Fitz. Diſclaimer 20, 

ina Writ of Entry in the 2xibus of a Diſleilin of the Plaintiff or his 
anceſtors againſt two, one of them would have diſclaimed, and was not 
admitted, becauſe the Plaintff did ſuppoſe him to be the wrong doer, 4 

H. 5.Dasſclaimer 27. | 
' Ina Ceſſavit the Deferdant ſhall not be ſuffered to diſclaim, buthe 
may ſay, that he doth not hold of him,teomp. E.1.Di/clarmer 29, 

In a Writ of Cuſtomes and ſervices the Detendant may diſclaim, ſo in 
Aſliſe of a Rent; but in a Ceſavit Ditclaimer doth rot ive by Keke. Ina 
Fermeden inthe Diſcerdor, the Tenant may diſclaim, ard the Deman- 
cart may hereupon enter, as is hoſden, 13 H. 7.27 vide 31 E.3.Dreur 
72. But ſee it agreed, 16 Þ.7.1. by allthe Juſtices but Yawajcor, bat 
the Tenant may diſclaim ina Fo medew, ard (i :nwiia, ard in all 0- 
ther ations where a man ſt all nut recover Cemapes, trt where em 
ages are to be recovered, thcrethe airtff may award, m Teen, tie 
þrima facie, the Diſcla:mer is gocd as it is agreed, 16 E.5.1. ly 2l ile 
Jufiices 
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Diſclaimer. 


Juſtices and Serjeants, and note although he doth averrethat he is Te- 


nant, yet notwithſtanding he may after waive it, and may enter, and 


ſhall not be eſtopped, 33 eſ. Efoppe! 141. 


— — 
*_ 
gorr=” 


III. YVVhat thiwgs follow upon a Diſclaimer,and the Effet and Na- 
ture of it, 


W,V4 Hen a Precipe is brought againſt two, and one of them doth diſ- 
| claim, the intereſt is veſted preſently in the other, the reaſon is, 
becauſe the Law doth intend that they are both in by one joint Feoffmenr, 
and then although the one onely takes the Livery, yet the other is as well 
Tenant as he, untill he doth diſagree in a Court of Record, and then up- 
on his 17 mage , All ſhall be in the other by the Feoffment before 
made : and note, that Schard ſaid further, that if they be Jointenants by 
Diſcent, or by Fine, that they cannot diſclaim, but yet he conceived 
they might waive the Diſcent, if he faid the Demandant might 
ſhew the Diſcent, and counterplead the Diſclaimer , but note by 
Fitz. in abridging the caſe , that although one of them which are in 
by Diſcent may diſclaim, yet that ſhall not veſt the Land in the other, 
but the Demandant ſhall have Judgement, qui nihil dicit,95 E.3« Di/- 
claimer 23. | | 

Lord and Tenant, the Tenant diſclaims in Ayowry, yet the Tenant 
may have a Writ of Right of Ward, and a Writ of Cuſtomes and ſer- 


Lond 


- vices, for by my Diſclaimer my Right is not gone in fat, but at my E- 


lection, but as unto the poſleſſion in an Aſliſe or Avowrie, the fame is 
Sone; but Schard and zylby faid, that my Seignory is extin& for the 
whole, and I am forced to my Action for the Tenancy, 34 E.3. Diſclai 
mer 24. but of the firſt opinion, and againſt Schard and wilby is the 


ut ESO | Opinion of Bryan, Townſend, and Keble, 16 H.7.1. viz. that the Lord 
:d Vavaſou is out of poſſeſſion of the ſervices, and nothing remains but the Right of 
eld,that tbe the Seignory to have Eſcheat and the like, and Aſliſe, Ceſſavit and ſuch 


Seignoiy 35 m0 yxriics of poſſeſſion are gone, but guere of that, if it be not betwixt the 
Lone, for that it : - 


35 no Eſtoppet, 


fame parties, for if the Lord dieth, and afterwards the Tenant dieth, his 
heir within age, the heir of the Lord ſhall have the wardſhip of the heir 
of the Tenant, for the Eſtoppel ſhall not go to the heir, but onely be- 
twixt the parties to the Avowry, and I conceive that the heir ſhall not 
have a Writ of Right for Diſclaimer made to the Father , 27 H.6.2. 

Ina 2wo ure of a Common, the Tenant doth diſclaim, the Com- 
mon is extinct preſently, ſo of aRent charge and the like, as it ſeems by 
$8 R.2. Sthatham; Diſclaimer. | 

Note, there is a great difference in the Diſclaimer of the Tenure, and 
che Diſclaimer in the Tenancy, for if one do diſclaim in the Tenure, this 
diſclaimer goeth in Bar of theRent and ſervices, and for that he ſhall 
have 2nid pro quo, and for the ſame gives him an Action to —_ 

| n 


Diſclaimer. 


Land by a Writ of Right ſur Diſclaimer and the ſame poes alſo in 
Barr of damages, which are bur acceſſories to the principall, but upon a 
Diſclaimer in the Tenancy, if it be in ſuch an ation in which damages are 
to be recovered, there he may award him Tenant to have benetir of them, 
therefore the Diſclaimer there is no barr, and if it bein ſuch an Act:on, 
in which no damages are to be recovered, there the parry may enter, by 
Keble, in 16 H 7. 2. quod nota, See Lit.155. for Remittey a good Caſe, 
and qzere if he cannot enter and be remitted, whether he may recover 
daniages. It ſeems by.33 Af. Firz Eſfteppel 141. he may waive the aver- 
ment and enter, and then it ſeems there is no diflerence, torthe judge- 
ment is all one in both Caſes. 22 

In a Precipe againſt two, the one doth diſclaim, the other pleads non- 
tenure, nothing ſhall veſt in him by the Diſclaimer, but Judgement ſhall 
be given (as it ſeems) 2#4ia nihil dicir, 36 H.5.18. contrary, as it ſeems, 
if one make defaulr, 33 H.6.53. but inthe firſt caſe the Demandant may 
enter Per Curiam. : 


Ejpeciall Diſclaimer. 


Precipe is brought againſt two, one made default after default, and 
A tis default was recorded, the other ſaid, that the Demandant held 
the Land of him, and faving his Seignorie, he diſclaimed in the Tenancy, 
for which cauſe the Demandant did recover the whole againſt him who 
made detaulr,zz H.6.53. 
A man leaſeth to one for eight years, upon condition that if he do not 
pay 101. within the firſt year, that then the Leſſee ſhall have Fee, and in 
a Precipe brought againit the Leſſor, he durit not diſclaim for looſing of 
the benefit of the condition, and therefore qzere, if he might not have 
ditclaimed, with a faving of his Condition, 12 E. 2. Fitz, ſo voucher 
2360: | 
Ina Precipe brought againſt husband and wife, the husband as to him 
did diſclaim in the Land, ſaving to him a Rent charge, and as to the wite 
pleaded non-tenure, 36 4.6.28. by Fitz. Diſclaimer g. Quere, for it 
is not ſo 1n the book at large. | 
Ina Precipe, the Defendant vouched a Biſhop by reaſon that his Prc- 
deceſſor and the Chapter gave the Land to him in rail, and the Biſhop yy, ,, 
would have diſclaimed, ſavins his ancient ſervices, and could not bead- n 


6 . . . O hy F 
mitted lo to do by reaſon of the Reverſion, for none other ſervices ſhall ac 


tſclaimer 13. 


be intended, but thoſe onely, although that the Predeceſſor did diflciſe 74 10.E.4.2. 


the Tenant who held of him by certain ſervices 40 E.3.27. 


WW here 
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Diſclaimer. 
Where the Diſclai mer of the bucband ſhall bind the wife, where 
not. _ | 


Ee o H.6. 52. by Martin, the husband may prejudice his wife as in 
Diſclaimer in Avowry, or in claiming Fee in a quid 7wris clamat, and 


there the wife is without remedy. 


In Avowry upon the husband and wiſe, they diſclaim ind well, per C«- 
riam, 35 H.6.10. of which Brock, makes awards, for *10 E.42. The 0- 
pinion of the Court is contrary, for thereby the Land'of che wife ſhould 
be loſt, 21 H.7.20. agrees to the book of 10 E. 4. See22 E.z. Ds(- 
claimer 14. 

In a writ of Entry brought againſt the husband and' wife, and a third 
perſon, the husband did diſclaini for him and his wife, and the Diſclaimer 
was admitted. | | _- 

In a Atortd'anceſtcy againſt the husband and wife, anda third perſon, 
the husband did diſclaim for the wife, and vouched over, vide 6 E.2.br. 
Diſclaimer 5. 

Ina Precipe quod reddat, the husband appeared and the wife made de- 
fault at the grand Cape, the husband diſclaimed and the Diſclaimer ad- 
mitted good in the abſence of his wife, 41 E.3. Diſclaimer 11. but ſec 
32'E.J. Diſclaimer 25. | 

The Husband in that cafe cannot diſclaime for his Wife, for then ſhe 
could not after be received for the .default ofher husband, becaufe by the 
Diſclaimer ſhe ſhould be out of Court, and ſhe ſhould be duyſfigherited 
where ſhe is not examined : But I conceive that this Diſclaimer ſhall 
bind the husband onely, and that the Wife may have an Aſiiſe. And ſee 
16 E. 3. Re/c. 102. that notwithſtanding the Diſclaimer of the husband, 
that the wife was received in a. Precipe quod reddat. nos + 

In13 E.1. Fitz. Droit 52. A Writ of Right was brought againſt huſ- 


| band and wife by an Abbot, and he ſhewed how that in a Writ of Cuſtoms 


and Services the husband and wife did. difclaime, and ſo he had right a- 
Sainſt the wife, and the wife was received upon the default of her husband, 
and joyned the Miſe upon the Diſclaimer , ſee if the Plaintiff had more 
right by the Diſclaimer then the wife had. 

Ina Precipe againſt husband and wife, and rwo others, the husbar d and 


 Wifediddiſclaime, and the two others did vouch , and it was admitted, 


34 E.3.voncher 31F. 

The husband ſhalt not d:ſclaime for the wife, nor the wife for the huſ- 
band, for nothing can velt by the Diſclaimer, becauſe-each is: Tenant of 
the whole, as it was agreed ina manner in.14 H.4 18. yet ſee 32 E.3. Fitz, 
voucher 102. Thar the husband did diſclaitme for the wife, and it was 'ad- 
mitted; he taking upon him the eatire Tenancy, and-therewith agrees, 
22a7.6.2. 


Where 


— 


Diſclaimer. 
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Where one ſhall diſclaime againſt him who hath but a particular 
Eſtate, & e contra, 


' FN a Replevin, the Defendant doth ayow the taking upon one 1. as upon 
Itis very Tenant, which /. joyned to the Plaintiff and diſclaimed : For 
which cauſe the Pendanc ſhewed, that B. was ſeiſed of the Services, and 
oranted to him inile, and /. attorned, for which cauſe he prayed Judg- 
ment if he ſhoulddiſclaime, whereas we are but Tenant in taile, and the 
other pleaded his Avowry to eſtop him, for that he avowed upon the 0- 
thergs upon his very Tenant,3 E.z.1:n. North. Fitz. Diſclaimer 17. 

It is holden, that Tenant in Frank-marriafe ſhall not havea Writ of 
Right upon Diſclaimer , Bur if he in the Reverſton joyne, the Tenant 
may diſclaime : So if a Diſclaimer be againſt Tenant in Dower, or Tenant 

the Curteſie, they may pray in aide of him in the Reverſion, and then 
the Diſclaimer may be well enough. 2 E.2.F5tz, Droit 28. 

The Defendant avowed as Lord in taile, the Plaintiff would have dif- 
claimed, and was not ſuffered , for Tenant in taile ſhall not have a Writ 
ofRight /wr Diſclaimer, 13 He7.,14. But if Tenant in taule bring a F erwedes 
then the Tenant may diſclaime, 13 H:7.14: & 16H.7.1. | 

A man ſhall not diſclaime againſt a Termor in a Seignory in aRepelvin, 

4 H.5.Br.Diſclaimer, 36.9 E.4.32. 
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Diſclaimer after Conſeſſzon, or Homage taken. 


Ote by Needham, If one do acknowledge the Avowry, yet in ano- 

ther Avowry he may diſclaime, 2 E. 4. 16 And yet ſee by the Book, 
$0 E. 3.23. Wherea Biſhop brought a Ceſſavir, and the Tenant did con- 
_ feſſe the Tenure, and tendered the Arrearages as the Demandant counted, 
the ſame is an Eſtoppell tor Diſclaimer afterwards in another Ceſſ«vit, or 
ina VVrit of Cuſtomes and Services. - 

If a man be vouched becauſe of Homage received of his Anceſtor, he 
may diſclaime ; but eontrary if he hath received Homage himſelf, v5.47 E. 
3. voucher 270.93. Litt. in his Chapter of Homage Anceſtrell 33. 

Note, 27 H.6. Diſclaimer 28. that he in the Reverſion ſhall not diſclaim; 
where he cometh in by voucher, by reaſon of a Reverfion, andſo is it 
holden in 40 E.3.27. wherea Biſhop was vouched by force of a Reverſi- 
on in him, and fee 10H. 7. 10. that he in the Reverſion who made the 
Leaſe ſhallnot diſctatm, otherwiſe it is of his Grantee, by Frowick. 

In a Precipe quod readat _ one, he vouched two to Warranty by 
reaſon of the Reverſion,and the one of them would hayediſclaimed, and 
A X24 there 


Diſclaimer. 
there the Diſclaimer (asit ſeemed) was admitted, bnt the Court was in 
doubt how the Reverſion ſhould veſt in the other, 33 E, 3. Di/- 
claimer 21. | 4 

In 8 £.3.25. Tenant in Tail brought a Writ of Meſne againſt him inthe 
Reverſion, and did not ſhew the Deed ot acquitail, but oneiy bound 
him in refpe&t of the Reverſion, and it was holden that he might dit- 
claim well enough, bur if he had ſhewed forth the Deed, he could not have 
diſclaimed, qzod nota, for the benefit of the Aquitail.  - | 

In 17 E. 3.Qunid ?uris clamat 26. It is holden, that Ren theReverfion 
 maydiſelaim when he is vouched, if it be not in caſe off Tenant in Dovv- 

er; and' ſo feems to be 47. E. 3. voucher 271. vvhere iniDovver the Te- 
rant vouched one as heir, by reaſon that he held of his Father, and alled- 
ged Seilin in the Father of Homage, and that he was alwayes reagy to 
render Homage, and becauſe he did not ſhew a Deed, 'theretore it went 
without day, q#oa nota. | 
In 14 E. 3. Garranty 32. Tt is holden that the heir of him in the Re- 
verfion being vouched may diſclaim, ſo of the Grantee of the Reverſion, 
but note that the Grantee of the Reverſion ſhall not be vouched by the 
Exception in the Statute of 32 H.8.. of Conditions. 

Note, It is ſaid by Littleton 33. wherewith agrees the books of 10 E. 
4.2. 12 E.4.16, 13 E.4.6.' That if an Abbot or a Prior be vouched by 
force of Homage anceſtrel}, although he neyer took Homage, yet he can- 
not diſclaim'tn .fach caſe, nor in no other Caſe, becauſe they cannot de- 
veſt a Fee which hath been veſted in thets houſe, yet ſee 45 eAſ. Br. Di/- 
claimer. An Abbot purchaſed Land rendring 101. Rent,whereas the Land 
was but of the value of 51. per az»xum and died, hisSucceſſor diſclaimed and 
died, and an Afliſe was brought againſt the ſecond Abbot, and he plead- 
ed the Diſclaimer of the Predeceſſor and of himſelf, and the Plea was al- 


lowed. 
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Diſclaimer againſt the Lord by the Meſne and Tenant, ard for the 
Lord againſt the Meſne. 
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Enqueſt and Evidence. 


tor may diſclaim, and yet he is no Tenant, 45 E. 3. 17.and 35 E.3. 


Di{claimer 22. It is bolden that the Writ lieth againſt the Tenant para- 


wail, wide 14 E.3, Fitzh, Meſne 7. by Shard, & 8 E. 3 26 Fitzh. 


Meſne 10. 
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I. Where an Evidence given contrary 10 the I{ ue, diſcharge the 


 Enqueſt, and where , and what Evidences contrary to the 
Tſue. and which ſhall not prove the Title , nor maintainthe 


UEST. 


1/jne. | 


Aſliſe ec. and he gave in Evidence that he took the Land up- 
on Condition, that if the ſaid Defendant did make a Recogni- 
zance to him, he did agree to the eſtate, otherwiſe not, and 
that he did not make the Recognizance, yet the Writ abated, for 
that did not maintain the Iſſue, A. 10. E. 3.50. eAſſiſe 163. 


Tt was coceived it ſhould be otherwiſe, if the Condition were for to re- 


enter, 9uere, if the Defendant had entred ibivems. 
And where upon a Feoffment. pleaded the plaintiff ſaid , that he did not 
enfeoff modo > forma, and the Feoffment was found , upon Condition 


without Deed or by Deed, the ſame is againſt the Plainriffe, 27.11 H.. 


4 3. Feiffments 41.&c. | 
The Counterplea of voucher ſhall be, that he nor his anceſtors had not 


any thing, without ſaying whole heir he is, yet if he be a younger ſon 
who is vouched as heir, he ſhall give the ſame in Evidence, and ſo was it. 
P.12.E,3. Cennterplea of wucher 71. T.10 E. 3. 30. Counterplea of 
wvout her (. J. 

It a woman vouch as Tenant in Dower, the heir and the Demandant 


ſaith : | 


N Afiſe Ifſue was joyned if the Plaintiff did purchaſe pendant the 
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St 'Enqueft aud Evidente. 
ſaith, that he was ſeiſed in Fee jointly with her husband, and ſaith, that 
he hach not, that he can endow her, and giveth in Evidence aa eſtate for 
life wich the husband, the fame is agaiaſt him, AL.r2 E.3. (omnterplea of 
Voxcher 70. | 
| In Parco frafto the Defendant pleadeth Nox quibus, and gave in Evi” 
18 H:6.33, 1 dencethat the plaintiff had not a Park by Preſcription, nor by Grant, it 
theiſuebe was good, 44.18 H.6.22. Action upon the Statute 4. Bur if in Treſpaſſe 
we Kot Law, or Debt upon not guilty, or that he owed him nothing, pleaded, he ſhall 
ſhe ie foe cia1. Not give a Releaſe in Evidence, fo if he plead not guilty in Maintenance, 
h. he ſhall not give a lawfull Maintenance 1n Evidence, norupon that Plea 
10H.7.,15. in Treſpaſle, he ſhall not givea licenſe in Evidence, buta Leaſe or a gift 
2.H.,7.28, he may, and ifhe pleadnot guilfy inn appeal, he ſhall not give is Evi- 
<4 9s ng +3, dence that he did it ſe defendexdo, nor that the dead ſtole Deere there, 
yp bg ' and that he is keeper, 7.12 H.8.1. , 
Marckham he If in Reſcous by the Lord the defendant plead not guilty, he ſhall not 
mult plead the give in Evidencethat he doth.not hold as the plaintiff hath declared by 
ſpeciall matter. Yavaſowr and Bryav, and if he ſaid, that nothing is behind in Avowry, he 
OS H.7.11-21d (hail not give in Evidence that he doth not hold of him, and Vavaſeur 
alledged a Judgement, that he who in detinue ſaid, that he did not de- 
I6R,7,15 acc, tain, could not give 'in Evidence, that he had the thing of the Plaintiff 
as a pledge for money not yet paid, &c.T.H.7.3. 

In an Aſliſe upon never ſeiſed, ſo as he could be diſſeiſed pledded, the 
Plaintiff did alledge that he as Sonne entred, becauſe the defendant did 
conſent to Raviſhment, the heir may well give in Evidence, proving that 

| hedidnot aſſent preſently, denying the Entry of the Plaintiff, if not by 
wrong &c. M.5.E 4.7, & 8. 

A Writ of Entry in the nature of an Aſliſe, and counted of Seifin, »: 
de libaro texewents, and by-Evidences it appeareth that he hath fee or 
tail, this is good, for if rail, he ſhall not ſhew the diſcent in his Count 
in this Writ, P.33 H.6.14. Entry 24. 

| . In Afiſe Feoffment pleaded, the Plaintiff faid that he did not enfeoff 
33 EA4e"ff. ode & forma, and the Deed found, ar® that the Attorney which ought 
' to have made Livery upon Condition, made it without Condition, the 
ſame well proves the Iſſue for the Plaintiff, but upon a Feoffment made 
upon Condition without deed, he ought to ſay that nothing paſſed, T. 
11 H.4.3. for he cannot give in Evidence the Condition, where he hath 
on the Deed, and upon the matter he may fay that he did not en- 
teoffe. 

Burt Pri/orheld, that if one intitleth himſelf by a Deed in which there 
are diverſe Conditions, and he doth not ſhew the Deed, nor ſpeaketh of 
the Conditions in pleading, he ſhall not have advamage thereof in Evi- 
dence, for the Court ſhall not conceive it to be the ſame deed which was 

_ granted, M.31,H.6. Feoffments 103. | | 
It was holden, that he who pleads a Feoffment by Deed, where the 


Plaintiff faich, that he did not enfeoff modo & forma , ſhall not give 
in 


Enqueſt and Evidence. was 
in Eviderce a Feofimert withcut deed, r.or a Fecfiment by another 
deed , no more then if hee bad pleaded that nothing paſſed, or that 
he did not enfecff by deed, P. 13 EZ. 4. 4. Jſſne 129. So upon That 
he did not give mcdo & forma, he ſtall not give another gift in Evidence, 
but contrary by Finchden and T horp, where one pleads a grant by deed 
of a thing which paſſeth with out deed, and that he may well give in Evi- 
dence a4 grant without deed, or by another Deed,although that the other 
doth traverſe that he did not grant by the Deed, becauſe the Grant and 
not the deed is the effet of the iflue, 41 E.3.1. 
The defendant pleaded a deed of the Plaintiff in Barre, who alledged 
the ſame to be by Dwreſſe at D. and Evidence was given that the defen-- 
dant rfever came at D. yet.it was found for the Plaine becauſe the place 
' was not in iflue, 14 H.4.39. | | 
In debt upon arrearages of accompt, the defendant pleaded that he ow- 
cd him nothing medo & forma, and gave in Evidence that he never made 
ſuch Accompt, and hojden good if true, . or if be hath paid him, P.20 
H.6.24.1{ſ«e 68. but he might have pleaded that there was no ſuch Ac- 
compte 
a Waſte upon no Waſte pleaded, he gave inEvidence that the Plaintiff 
d:d prant to him that he might cut down &c. to repair, and faid that the 
houſe was ruinous, for-which &c. and the Evidence was held contrary to 
the Iſſue, ard the Plaintiff did recover, as if he had given in Evidence, a: 
Licenſe to do waſte, but he might have given Evidence that it was by 
thunder, or by the Kings enemies, by Brook : 2nere of that difference, 
12 H.8.1. | | 
Avowry for fealty and Rent, and upon Out of his Fee pleaded, he did- 
alledge Seilin of the Rent, that doth not prove ſeiſin of the Fealty,: ſo 
nor ſeifin of ſuit by Fitzh, for this is is eontrary to the Avowry, ſuppo-- 
ſingthe tenure by fealty and Rent. Ba/awis, it proves that it is within - 
his Fee, and that is the iſſue, Firzh, contrary, yet the party didpaſle. 
that, and ſaid thar the ſui was for another Cauſe, 7.27 H.8.21. | 
Upon, Nothing paſſed pleaded, 5-yaz thought that he could not give in | 
Evidence; that it 1s not his Deed, for that is confeſſed. in the Plea, 1, > Ha.Dyer 
5. H.7. 13. but he himſelf and Keble contrary afterwards , becauſe if |" '* 1" _— 
| . ! SE p0n an Obligce 
IT was not his Deed, nothing {paſſed by it ,. ſo both ſtood together , 1;2x,4+/:ndant 
ES - : pleaded Non 
A Bill of 2001. the Plaintiff did ſuppoſe that he had bought ſo many <ft fattum,and. 
cjoaths for 400 1. the Defendant waged his Law, and by the Cuſtome of _—_ army 
London he ſhall be ouſted of his Law by any paper ſealed by the de- ;j,; - lang 
fendant, teſtifying the Contract, and. the paper fhewed was, that he paid, ya the 
bought the cloaths for ſo much, . upon condition that he ſhould take two p!/9int;f pulled 
precious ſtones, and certain rings for part, . and ſhould have the-reſt in 9 {he Seal,and: 


. 8 P . . p hs 2 
money, and m was holden no Evidence, tor it. cannot. be intended the -1ooaarag E 


ſame Contract, CM... 39 H.6.36.Debt 68. malntarn be Fe 
And where inan Aſliſe of Land, the Defendant pleaded a gift in Tail, ſw. 
— the 


Enqueft and Evidence. 


the remainder over by deed enrolled, and the deed is of an Office, the 
ſame doth not maintain the iſſue, for in a Formedon of Land, if he ſthew 
a deed of an Advowſon, it is naught, although he need not ſhew any 
Deed, F.1 H. 7. 28. Monſtrance defaits 110. agrees, if a deed proves 
Tail where the partigclaims fee, or if the Deed belong to agvther, and 
-not to him, AZ 41.E.3.23. rn 
 _Treſpaſſe for taking away Timber and boughs of trees felled, Defen- 
-dant pleaded not guilty, ns cave in Evidencea Cuſtome that the Tenants 
in Beſcagio Manerii uſed to have Eftovers to burn in »eceſſario focals 5x 
terris & tenementis, and entitled himſelf to a houſe and Lands, and be- 
cauſe the Evidence given in was, that the Cuſtome did extend to Lands 
and Tenements, to which eſtoyers cannot belong, and he entitled him- 
ſelfto a houſe and Lauds, it was adjudged that the Evidence did not main- 
> the Iſſue, M. 12. far.acc. Co. 1.B. Eveſ, de Chiceſter Stodwicks 
a/e. | 
$4 eade 14 8 Executors pleaded, that they had nothing in their hasds, the other 
bs.D - + gave in Evidence that they had redeemed a pawn of the Teſtators, bur 
.Dyer3ays, _ | x . . . I 
A win pleaded the ſame was with their own menies, for which cauſe their Iſſue was held 
Ne unquam good, 20 H.7.2.& 4. * 
Executor, and Treſpaſle, the Defendant juſtified for Common for 10 beaſts by Pre- 
þ aatagþe! BY ſcription, and gave in Evidence Common per vicinage Preſcription, and 
nitration ang IE was holden that the ſame did not maintain their Ifſue, 13 9.7.13. 
god. Quzre, SO if a manclaim Common generally, and give Evidence of Commen 
zf be ought not appendant, if they find for him, an Attaint lyeth : ſo if hefentit'e him- 
fo bave pleadcd ſelf to a Rent charge, and gives Evidence for a Rent-ſervice, 39H-.6.17, 


Ut in abſence of 
the writ. 9 Eq I8.vide 11.12 E.3.acc. 


33, Burina Writ of Entry, of ten acres of Meadow upon a Difſeiſin to 
T.16,H.7, 11, thePredeceſſor, they were at ifſne upon the diſſeilin, and the Evidence 
Ker was, that-in the Seifin of the Predeceſſour it was a-Marſh covered with 


water,and made Meadow afterwards by the turning of the Water by the 
Tenant, and the Writ was not abated by that Evidence H.33 E,z. Entry 
 80.See1tH.7. 28. 


—_— bY ————_———————— — 
— —_ 


IT. Where the Jury ſhall tike notice of a thing done in anther 
* County, orof a ſpirituallihing or of a Record, 


ſliſe of a Rent was taken by defauit, and a deed was given in Evi- 

dence of a Rent bearing date at L. out of the County, yet the Af- 

| fiſe was taken 29 eAſ. 6. Aſſiſe 25.6.7.H 7,8. Endiftment 24. So where 

* the Tenant pleads to the Aſliſe, the plaintiff gave a forreign Releaſe in Evi- 
dence, 9 E. 4 49. Scire facias 50. | 

Annuity againſt a Parſon, who pleadeda Reſignment before &c. at 

Z. but of che County it was holden, that he ought to conclude, and io 

not 


Enqueſt and Evidence. 
not Parſon, ſo of a divorce pleaded in another Connty, he muſt con- 
clude bis wife, and the ſame ſhall not be tried where the Writ or where 
the Church is, and upon the divorce or reſignment given in Evidence, the 
Jury fhall cake notice of it, although it be a ſpirituall thing in a forrein 
County, and the Jury may take notice if the Defendant took the profits, 
7 E.4.16. Breif 161, Ard the Reſignment is bit Evidence, of which 
the Jury ought ts take notice, 9 E.4.49. 

EFinchden ſaith, in an Aﬀile of a Rent where the Iſſue is, whether the 
charge is by deed, if che Land be not direQly, but by a mean charged 
by the deed, the Aſliſe ſhall not be adjourned but taken there, 43 E.z3.2. 
Burt ſee if the Deed of the Anceſtour be pleaded agairft an Infant, al- 
thoughthe Infant ſhall not anſwer to it; yet it was holden, that the Aſ- 
fiſe ſhall be removed to enquire thereof in a forrein Connty, andit the 
Juſtices do enquire thereof by the Aſliſe, the ſame is Error 21 Aſ.S.Er- 
ror . 

— ye of Feoffment dated in a forrein Ccunty was tried by the Aſ- 
ſiſe, 2 E.3.3- 


Debt againſt Executors who pleaded, that they never were Execu- Y;4e 18 E.4; 
tors, nor Adminiſtred as Executors, and Evidence was given, that the 1 2. That the 
Furo's ave to 
take notice of 
« Condition ups 
; : ; 07 pain of At- 
pain of an attaint, and note the ſame is no Adminiſtration, Mg £,4.40. taint,whereit 
appeareth upon 
Avowry for homage, and the taking was in Aiddleſex, the Plaintiff **/denre, Nul 


d:d alledge tender of the homage at B. in another County, and iſſue was er 


 Teftator gave them the goods by deed in another County, the Jury muft 
find the deed upon pain of an acrtaint : So after the Miſe joynedin a 
Writ of Right, they found a forrein Releaſe given in Evidence, upon 


Execntor 36. 


upon the tender, and the tender found by a Jury of Sxrrey, to the dama- 
ges, oc. and it was ſaid that damages could not be aſſeſſed by thoſe of 
: Surrey for a takingin Jiadleſex, butthe contrary was holden by the 
Court, and the matter was affirmed upon a writ of Error brought, yet in 
a plea of land upon a releaſe in a forrein County pleaded, and found there 
they ſhall not enquire of damages, but a writ ſhall iſſue for them where 
| the land is, becaule they are the principall, but in this ation the damapes 
are the principall, 21 £.3.:56.£:queſt 7. ſo upon a forreine releaſe ples- 
ded in treſpaſs, the Jury ſhall tax the damages, 7 .7,8. and Thorpe aid, 


that in a!l caſes, where the Er.queſt have power to enquire of the princi- ., * 


pall, chey have power to enquire of the damages, 44 £4. 3.6. But fee 11 
H.4.56: 19 H.6.8. That in the caſes before ſaid the Juſtices in eheir dif- 
cretion may award a Writ co enquire of the damages. ; 
Treſpaſſe of aſſaulc and Manaſſe in Norfolk, by reaſon whereof he 
could not go about his buſineſs in S»ffo/k, thoſe in Norſolk.- ſhall finde 
the damages in S»ffo/k , and if my receiver of three coun: yes be beaten in 
one of them, I ſhall recover dam+ges for the ſervice loft in all the Coun- 


ties; So if onedetaineth my releaſe in one County, whereby | may. looſe. 


my Land in anocher County, &c. om 37 H.6.2 treſpaſs 8. * 
} It 
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 dant doth deny th:Nuſance ſuppoſed, the Preſentment & his Plea ſhall be 


If amen faith, hes analien, it ſhall be tryed bere, and it ſhall be 


trycd herewirether a man do convey to Burdeanx another ſhip then from 
Enelend, andthe Aflite (hall finla Releaſe in a forvaigne county 7 H. 


In en Aſfiſe, the birth ofa man alledged to be in another connty was 
to betryed by a Juryof both countyes, and of the one Coun: y there ap- 
peared enough to make the Jury, and of the 0:her. County there appea- 
red but one, yer 'the Jury ſhall be of both Counties, for one County 
cannot find things donein another County, and therefore the one which 
appeared of one County was joyned with the others who appeared of 
the other Coagn:y, to try if there were more inthe Town of the ſame 
Jury, for Finch. ſaid, that Jurors of one Coanty ſhall cake notice of 
che perſon of a'man of another County, becaufe he is removeable, as 
that one of another County hath done a Treſpaſſe here, bat they can- 
not find a thing done in another County and give Judgement, althyugh 
Kirtox did not agree to the fame, A, 48E.z;. 30. 30 Af. 42.tx- 
queſt 41. | | 
-A-mdn was endited in Afiddle/ex for procuring of 1.S.rchere to kill 7.D. 
who killed him at Barwick, and the Juftices ſent to Barwick,, ro know if 
the Juſtices chere had any eaditmeac chere againſt ?.S.there thereof ,H 9 
'E.4-48.Coron.33. | 

And'fee, that a man-endied in;Loydew before Coroners of a ftroke in 
Afiddleſex whereof he died in London, and irwas holden void, for thoſe 
of London ſhall not enquire of a ſtroke in Xiadleſex, and in an Appeal 
"the Triall ſhall be by 'both Counties, and if they cannot joyn, ithath 
been the uſe to bring the body where the ftroke was, and there to en- 
quire of it, 6-H.7.10.Exditment 23. but Huſſey and Keble were clear 
of opinion, That the party might be endicted where che ſtroke was, for 
that is the priacipall, and the death, bur the Acceſſory, «nd be which 
hath notice of the principall, ſhall rake notice of the Acceſſorie in ano- 
ther County, 7 H.7.8. Enditment 24. 

But Appeal ſhall be good, ſuppoſing that he ſirook him in one County, 
whereof be died in another County, but an enditment ought eo bein 
one County onely, 4 H.7. 18 Corox.60, and here ſhall be no-joyning of 
Counties. But by H«ſ7ty and Fairfax, enditment in one County of 
goods ftolen in another County is void. but an Appeal good in every 
County where they are carried, but Tr«ſpaſſe ſhall not be found in ano-- 
ther County,then where the taking was upon pain of Attaint, and there- 
fore an acquittall- in'another _ was no Plea upon an Endictment, 
AMi4 H:75. coron. 62. See Stamford 182. That this difference is not 
Eaw, becauſe he may be well eadied in every County, and. ſee the Sta- 
cuce of 3 £6.cap; 24. for the Triall in ſuch Caſes. 

Preſentiment in'Dale before Juſtices in Exre,where the Nuſance was, and 
the Land drowned in another County, and it was good, but if the Defen- 


ſene: 


$ 
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ſent to the King, and then determined by Commiſſion, or before the ſame 
Juſtices upon enlargement of their authority, And Scrope ſaid, That if a 
man doth commit a felonie in one County, and is taken upon an Appeal 
of an Approver in another County; and the Approver appeareth betore 
the Juſtices in Eye , they ſhall proceed , ſo he thought if he dye in one 
| County of aſtroak given him in another County, 3 E.z. / rin.” North. 

Aſſ. 446: | 

"OR for breaking of his Cloſe, and cutting of his Wood, &c. and. 
carries it away,to all but ro the cutting the Defendant plezded, Not guilty: 
And as to the cutting , that the plaintiff commanded him at N. in the 
County, &c. And the cutting found for the plaintiff and damages aſſefled 
| for that only, and he had Judgement for that. And note,they did'not en- 
quire of the damages in the other County for the other Treſpaſs , but a 
venire facias iflued forth of thoſe where the Writ was; but not forthe 
Coſts. 1.33 H.6.55.7ndgement 39. 

Hody ſaid, that it is in their diſcretion to cauſe the Forein Enqueſt to 
' enquire damages for the whole , ornot; For if one Defendant makes de- 
fault, and the other pleads a forein iſſue , they may award a Writ of En- 
quirie of Damages againſt him who made default preſently in the fame 
County without making another Enqueſt to enquire of the ſame, and ſo 
it was done. And if 3.in Treſpaſs joyn ſeveral forein iſſues.and every one is 
found for the plaintzff, and taxe:intire damages , the Court may chooſe 
which of the Enqueſts ſhall {tand for the damages. 19. H.6 8.Treſpaſe.35. | 

Forgery of a falſe Deed was brought in Kent, ſuppoſing thereby that he Vi.z7 H. 6.3; 
was diſturbed of his Lands in Kext,and of his Tenements in Loxaon;and ſe-.acc. #berethe 
veral iſſues , pleaded in Kent and Londox;and being found for the plaintiff /*19%7 EY 
in Kent , they taxed Damages for the whole Conditionally , that if he be wn Fs 
found guilty in Lo»don, but they ſevered the Damages in London from ,uquire the Da- 
thoſe in Kent, and alſo the Coſts. 21 H.6,51. | mages in ano- 

Decies tantum , upon Not guilty pleaded, and Evidence given of their # Coun'y is 
taking money where the Action was brought, Brian conceived, that if the *'* fe : i _ 
Jurours certainly know,that theDefendants have taken in anotherCounty, 7,” _. / E n, 
and not here, that they cannot find him guilty,others contrarie , and that acc, jz thc caſe 
attaint lyeth upon that. As Aﬀets in their hands:pleaded in D. and the E- of Battery, 
vidence prooved the Aſſets in S. they found Aﬀers. 22 E.4.19. And up- 
on Not guilty in a Treſpaſs local in another County Attaint lyerh : not if 
the iſſue be ina treſpaſs tranſitory, asBattery,& c.39H.6.9 Chke 9.9. 4 
49 9 H.6.63. but there Paffon and Atop! heid the contrary in battery; 
and with them agrees-Hafſey 4 H.9.5.and 6. p 


Yy 2 H'hbere 
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Hl. Fhere the Fury ſpall take Notice of F thing done beyond Sea 
and of a ſpiritn.l thing, 


Ortdaunceſter brought of the ſeifin of C, his Mother , the Tenant 

\ Y Laid that the Demandant had an elder Brother living,the Demandanc 
faid , that he dyed beyond the Sea, the Tenant confeſſes that he went 
beyond the Sea, but ſaid that he was living there: and if that be not found. 

_ then he ſaid that C. did not dye ſeifed, and it was found that the elder 
Brother was altve,and that C-dyed ſeiſed , wherefore the Demandant did 
recover, ſaving the Right to the elder Brother , when he ſhall return. 
33 E.1. Mortdawncefter, 47. And in Dower, the Tenant did averr thar the 
Husband was alive at «4#ignion in France, and was received to prove it. 
AMigtE.3, Tryal 58. | | 

In Mortdausceſter, the Vonehee ſaid, that Demandant had another Bro- 
thet,who was baniſhed, &e. who overlived the Aunceſtor, the Demandanc 
faid; that at the time of the Abjuration ſuppoſed , the Brother took upon 
him ſuch a Habir,and went beyond Seas, without returning and demanded 
Judgement ,if the other ſhould aver that he did ſurvive, without alledging 
ſpecial matter; and the Aſliſe afterwards taken at large, ſaid, that he was 
baniſhed in the life time of his Father,and rook ſuch a Haven, and did not- 
return, wherefore they did not know whether he was alive. And found 
the dying ſeiſed of the Aunceſtor,, but did not know whether the Deman- 
dant was his next heir, but.that was acknowledged by the party of the vou- 
chee; wherefore the Demandant did recover againſt him in value.25.Afl. 
11, CMortdauncefter 28. | | 

"The Tenant in a Mortdawunceſter did confeſle; that the Demandant was 
next heir, ſaving that. he had an elder Brother, who went beyond 

the Seas 18.years paſt, and did confeſle, the dying ſeiſed, wherefore with- 
out further enquirie he had ſeifin, ſalvo }are of the elder Brother cam ve+ 

xerit.12 H.3.CMortdauncefter.55. | 
In Aſliſe , a gift in tail was pleaded to the Husband and Wife , and t 

the Tenant their iſſue; and that the Donor did releaſe: the Aſiſe found 

_ the gift accordingly, but that there wasa Devorce betwit them, & the heir 

. of che Husband did enter who was plaintiff, ro whom he'in the Reverſioa 
did releaſe, and nothing was ſpoken of the Devorce; but faid , that they 
found the releaſe which was-not pleaded. F.12 E:3.Ferdi&.31, : 

By a Commiſlion an Office that T. was born during the eſpouſals be- 
ewixt Cofins; and they devorced and married again by licence, and have 
iſſue, and fo F. heir, and the-Devorce was in a torrein County,and good, 
and he by Office a forrein releaſe ſhall be found, Hank was of opinion that 

they ought to ſend to the Biſhop to certifie. if there was ſuch a De- 
vorce.H:5 H.5.2, Verdict.16.. 


In: 
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In Accoumpt before Auditors, ard faid that be had delivered to the 
plaintiff ſo many Caskets with Jewels to tbe valre 1n #1163131, that be” 
did accept of the Key,and afterwards at D.in England he did deliver him 
the Caskets with the Jewels, &c. and T horpe was of opinion, that that 
which was done in Brittain was not to the purpoſe, if they were not of. 
ſuch value in E»g/and,for the Com:mon-law cannot tryeit, but Fizz: doth. 
not report that ſaying. H.41 E.3.3.Fiz. Accoumprt. 23. : 
Where a Writ was to be abated becauſe the plaintiff was made a Knight 
pendant the Writ; It is no plea that he is beyond the Sea ,. and was,&c. 
nor that he was-not within the 4.Seas made Knight, e&c. but he ſhall.plead. 
that he is not Knight, &c & qzere what ſhall be done: if he were made a 
Knight beyond Sea for that doth appear.7 H.6.17. Iſſue 46: 
Note by Hſe chief Juſtice, where an Action is commenced'inthe Spi- 
ritual Court,and upon that matter comes in Iſſue triable by our Law, yet 
it ſhall be tryable by their Law , as if a man ſue there for a Horſe deviſed, 
anda gift in the lite of the Devifor is pleaded , it ſhall be tryed there, e 
contrario, where the Action is begun here, and a ſpiritual thing comes in 
Ifſte,it ſt all be tryed here, as ability ofa man dead. And where the Origi- 
nal begirsyn Erg/and, ard the reſt is to be performed in another Realme, 
vet it {it alÞbe tryed here, asa Contra to ſerve me upon the Sea , or 
beyond tte Sea,or purchaſe of Bulls fremRwe theaARion ſhal be brought 
here & tried. And if it be pleaded that one was born beyond Sea, and the 
other ſairÞ,rhat he was in Exg/azd at D. he fhall not traverſe, becauſe the 
other ought to maintain that he was born beyond the Sea, and traverſe 
the birth in England. M.1R.3 4. Tryal.29.Fi.15 E 4.15. Thathe who 
pleads we! n.arce Corditicn to bring Buls to ſerve inNor manay,&c the 
_ ether ſtall aver that he was then at D. in Exgland, without any traverſe, 
as of the birth before becauſe by ſich traverle it ſkculd betryed beyond 
Sea; Ard (areſly ſaid, tEatifathirg to be done beyord Sea , cometh. in 
Iſſue, it ſtall te tryed by prcofes,& c See 15 E.4.acc. 6 Fart anc 
Andit is ſuff cient to ſuppoſe the Contract bepun here, though it be pewdelts caſe 
falſe, ifit tkegun r.ot upon a Deed bearirg date beyord Sea, 48 £.3.3. P.2.8.Elix, is 
But if it be confeſſed to be all done Þcy ond Sea, how it ſtall be then tryed, FR. acjudg 
See 13 H.4.6, "48 2.1.00 
The King brought a Cxare imprait,& counted that the Church was void Wha - 
by mifcreancy and ſciſm of a Cardinal, &rc.who was preſented to the Pope, C.L, 1, H 2685 
Belknap, This Court ft all take notice of that miſcrearcy, for a Deprivati- acc» 
on after an Appeal to the Court of Rewe 11 all be tryed aſwell here in the 
Court of the Kirp in ſuch Writ, as it were in the Arches. And ifa man be ; Ely, Dyer: 
adhering to the Kings Enemies in / yaxce or Scetlang, it ſhall be tryed 228, 19 5.4 
here where his Lard is; ard the Deprivation at Rexre , or the miſcrear.cy 39. 2 E.41.- 
ſhalke tryed where the Church is, as it appearcth by theJudgement there, 
A1.5.R,2. Trial. 52, : | 
Luare imjedit by the King for temporalities void: upon avdbicancein 
creatirg or.e Biſhop c1W. beyord the Sea,ard gocd, forthe ſpecial avot-- 
| dance: 
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dance ſhxll not come in Iſſac, bu generalie, that the Church voided, P. 19 


E 3. Tryal 47. But if one who hath nor Land adhereth to ye Enemies, or 
if che league broken be pleaded , or wool ſhipped otherwhere then at'Ca- 
les , theſe thall bz tryed by the Councry in England, but quere in what 
County,for Littleton could nor tell. H 19 & 4.6. 

The Wife being received ina Scire facias brought againſt the Husband 


_ and Wife, faid that ſhe had a Coheir not named inthe Writ, the plaintiff 


faid that ſhe was born at Roos in Scotland our of the Kings allegeance, 
the Tenant faid within theallegeance, and the Tenant was driven'to ſhew 
the place of the birth , becauſe parcel of $cor{and was within the Kings al- 
legeance, and part out of his allegance, and the matter ſhall be tryed by 
the Rolls of the King, 42 E.3.2 Brief.551. 


Debt the defendane ſaid, that che plainciff is a Monk profeſſed at D.in 

ormandy, and it was notallowed without alledging him to be under the 
obedience of ſome in Exglend, for reaſon of Tryal,H.r2 H,4.16. Non- 
ability.2. | 


—_— 


_—C 
a—_— 


IV. Where Evidence ſhall not be given after the Afſiſe award d; 
And when after Enqueſt by defauit , and when after Iſſue be 
ſhall give Evidemce to prove the poixt of his Writ, And what 
Evidences the Fury ſhall hav? with theme, 


a Mortdanncefter the Tenant was ready to hear the Aſſiſe, Now he 

ll not give in Evidence that the Plaintiff was born before the marri- 

age,forhe ought to have pleaded that, and by praying Recogniſance of the 

Aﬀiſe, he did admir him to be mulier,P.12 E.3. HMHoredawnceſter, Viitt. 
Afſ.3 .Baſtardy 13. acc. 

Afﬀer the Enqueſt awarded by default in a 2uid juris clamat,the defend. 
could not give any thing in Evidence 10 £.3.32. Old N.B.175, © 
A Writ of Entire ofa Common; TheTenant ſaid that he did noc diſſeiſe, 
and when the Jury did appeare Laycon faid to the Demandant that he 
ſhew his Evidences for title to the Common, for it was not in the Writ, 
oor how you were diſſeiſed, P.a Eq. Entire 34. 

In Treſpaſs, they were at iſſue, and one part of fine was ſhewed to the 
Juſtices, and they faid that the Jury ſhould not have that part, for the par- 
ty (Hall not have advantage thereof in pleading if it be not /wb pede ſigills, 
bur by the plaintiffs conſent ir was delivered to the Jury 34 H.6.25. 
Enqueſt. 19. — 

A deed not ſealed ſhall not be given in Evidence to the Jury 26. 4.4. 

If the plainiy deliver and Eſcrow in Evidence to the Jutours which 
was not ſhewed in Courr, it is void, and the plantiFſhall not have Judge- 
ment, although ir were in affirmation of the former Evidence 10 H 4.1 0. 

11 H.4.17. Vide Exqueſt.37. But the Jury after they are departed co a 
houſe together, may come back to ice or hear Evidence of a thing oe 
| 0 
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of they were in doubt at any time before tEeir verdi& given. 7.26 H.$.5. 
It is agreed, that ifthey agree the ſooner by reaſon of ſuch eſcrowe,or Bill 

delivered them, that all is void. H.35. H. 6. Examination 17. And it 
is there ſaid, That the Jury ſhall be fined, it it be found upon their Exami- 
ration upon their Oathes,Yidec 14. H 7.3Qumce. 


V.Where Evidence ſhall be of a thing before memory, andthe Jury 
fhall take noticeofit. 


A Confirmation ef King Hen.2. made upon his grant, which was be- 
fore he was King is not pleadeable, becauſe before time of memory, 
yet ſuch debts may be given in Evidence , upon the general Iſſue, 12.H.4. 
AVvowree 58. © | —” 

Annuity claimed by preſcription, The Defendant ſhewed that there was 
- an agreement berween the Predeceſſor of the Defendanc and the Predecef- 
for of the plaintiff without the Covent , that he ſhould have the Annui- 
ty,”7c. without that, that he was ever ſciſed before that time, time 
out of mind, &c. And ſhewed that that was in the time of E.1. and good, 
So he made the Jury take notice of a thing done in the time of 'E.1. 7.20 
H.6. 3. "Preſcription 6. the matter was in a Repleyin.See 33 H.6.31. inan 
Annuity. | 

At the CommonLaw before the Statute, Prefciption to the Jury was, If. 
they had not conuſans nor information to the centrarie , nor their Aun-- 
ceſtors nor other perſon. So at this day if nothing to be ſhewed tothe 
Contrarie; But the party may ſhew that the houſe our of which the An-- 
Tuity is demanded by Preſcription , was ereRed in the time of King Pohy, . 
or after the time of Richard the 1. and ſo cauſe the Jury to enquire ofa. 
thing out oftheir remembrance. And note, that for that cauſe the plaintif 
would notſhew the deed in Evidence to prove the Annuity. P.34. H.6:. 
36. See 19.H.6.75. —— 


— —— — 


VI. When Evidence ſhall be given upon an Enqueſt of Office: 


Prior did recover in value;and the Sheriff delivered him more then: 
he ought , ferwith the youckee had an Extent, and ficut alias to ex» 
tent both Lands, and the Prior the Tenant dyed,and the Succeſſor prayed 
that he might not be put out without Summons , aim. uponthis Writ 
the party may ſhew his Evidences at the day of execution of the Writ; 
and afterwards the Sheriff ſhall extend che Land. 27, 12 E.2.Ex:ent.6, 


”- 
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NCI RNASE — 


Where the Enqueſt ſþ4l! >: dens inded, or ſtiy-d , and for what cauſe 
delayed, and wacre d:1ginn4:d upon a peyn. 


E in any Actionthe Defendant do demur in Judgement to parcel,and to 
other parcel are at iſſue,no Proceſs ſhall go co ſummon the Jury.cill the 
emurrer is adjudged, M.:R.2.Exqueſt.2. And fo it was adjudged in 
Waſte. 48 E£.3.1geBut there Be/kzxap held in Watte & Treſpaſs 2 ere, for 
he was then bur a Serjeanc, and 11 H 4.5 agrees with him, and 7 E.3.17. 
but there the Judgement ſtayed till the D:murrer was decided 
In Aſliſe, the Tenant pleaded 2 Recovery, and the eſtate of the plaintiff 
was mean, and chey were at iſſue upon, Not Compriſed, ec. and Proceſs 
went againſt the Summons and Veiors; And che Jury were demaunded, to 
the _ they might(as it ſeemed be amerced if they did not appear, and if 
they did appear, then nothing was to be done, until the matter in Law 
was decided, as ifa matter in Law be pleaded, if Alliſe lye in the Caſe, 
the Iuſtices uſe to adjorne the Ailiſestrom diy to day, and ar 
every day the Jury ſhall be ealled, yet their Verdict ſhall not be taken if 
they come, till che matter in Law be determined, 41 &. 3.11.48. A/i.1. «cc. 
Although the Jurors do appear , yet none of them ſhall be demanded 
- upona peya, unleſle the parcy pray it, 4 H 6.7.Pein.1, And where they 
doappear andare pricked, and the time is patt, and the Array beings at- 
firmed day is given, and the next day one of the Jury doth not come,and 
the parties wil not demid him upo a peyn.Choke ſaid, Thar it is the Courſe 
in Aſſiſe where a Jury appeareth,and afterwards maketh default, that! e 
ſhall not be called upon a peyn but at che prayer of the party ; and the 
pein ſhall be to the value of his Land for a year. Danby agreed as to the 
value of the peyn; and ſaid that he was to be demanded upon a peyne, and 
afterwards he cauſed other of the Iury to be demanded , and che Enquett 
remained for want of Jurours, 17.4 £.4.39. Prime 2. yp 
In Aſſiſe, aJurour was called upon a pein to the value of his Land for a 
year, becauſe he was in the Hall and came not, and becauſe no Jurour 
ſhall looſe any thing, ifnot the Enqueſt do remain for his detault, And 
this Aſliſe did not remain for his default , bur becauſe there were but 5. 
of the Jury which had the view, therefore he did not looſe the peyn,o 
'E.4.5. Butica Jurour be challenged, aad the next day he be found in- 
differert,and being called doth not appear, he ſhal be fined to the value 
of his Land, although che parties do not pray it, or challenge hin, &c. and 
that for his contempr. But if he had not apneared before. yet the Juſtices 
may enquire of he ben the Hall without the prayer, of the parties 36H.6. 
28. Chaienge 47.:And ifthe parties do ſurmiſe ir, he ſhall be ca)led up- 
on 4 peyn,48 E.3,30. | 
Etix0 Panaells are £9 appear upon an Iſue in 2. Counties, and ofone 
- | pannel 
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one panne], but one doth appear, — the others ſhall be called rron a 
pain at the prayer of the parties, and the ſame ſhall be tried by two of 
theother Iury,48 E.3.30.Enqueſt 42. | | 
A lury was demanded upon a pain, It was teſtaed that they werein the 
Town, by which the pain was forfeited, and now the Plaintiff did fur- 
miſe, that there were enow of others in the Town to make a full Iury, 
and becauſe the pain is forfeited at the prayer of the parties before, he 
was not admitted to ſay ſo, for if a full Jury ſhculd be, the King ſhould 
loſe his Fine, but if the other had not been called upon 'a pain, it had 
been otherwiſe, 30 Af. 3.Enqzeſt go. and Thorp would not call them in 
an Aſliſe upon a pain at the prayer of the party, and that was hol- 
den to be againſt Law, 30 eAſſ.42.Enqueſt 51. | 


— — 


VITII.J here the Enqueſt ſh.ll be awarded by default, and where 
not, and where Diſtrejſe to hear the Judgement ſhall be a= 
_ warded. | 


N Waſt the Defendant pleaded to iſſue, and at the YVexire facias return- 
I the Defendant did not appear, the Enqueſt ſhall not be taken by his 
default , but a Diſtreſſe ro hear Judgement, H.18 E. 3. Engqueſt 3. 
See of this matter the Stature of CMarlebridge, cap.14. and Weſt 2. 

Cap. 27. 

One did avow for a Rent, and after Iſſue the Avowant made default,and 
the Jury came to the Barre, and yet no Enqueſt was taken by default, but 
a diſtreſſe to hear Judgement, becauſe it is the firft day after the Engqueſt, 
bur if it were the ſecond day, the Enqueſt ſhould be by defaulr, P.20 E.3. 
Engueſt 11. | - | 

Upon default in a 2xare impedit, the defendant made default, they did 
not give Judgement without a Diſtreſſe ad anudiendam / ndicixm, but the 
Diſtreſſe was not entered, but the Summons onely in Error, H.15 E.3. 
Error 72. 

In Debt at the Capsas they were at Iſſue, and the Defendant by main- 
priſe, and appeared nor, the Enqueſt was taken by his default, and the 
ſame was good without Proceſſe againſt the Main-Pernors, 38 E.3.14. 
but 44.13 H.2. Proceſſe 192. contrary Proceſle againſt the Main-pernors 
and not the Enqueſt by default, and in ſuch caſe atter iſſue no Eſloin nor 
default. | | | 

In Accompt, the Defendant being outlawed, had a Charter and Sc;- 
re faciars, the Plaintiff declased, and they were at iſſue upon traverſe of 
the receit, and day given without ſureties by negligence, at which 
day he did not appear, and the Court awarded a Writ to take his body, 
and the Enqueſt was taken for his defavirc, H. 18 E. 3.Ezqueſt 4. and 
if at the Exigent the Defendant had traveriedthe Receipt,and four.d Sure- 
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ties,and afterwardsmadedefault,the Enqueft ſhould be by his. default, P.24 
E.3 Enqueſt 10. See that a C apias-was awarded in ſuch Caſe, 44 awdiey- 
dur }uratores,& by ſome he hath loſt his challenge, H.22 E.3.proceſs 172. 

Debt upon an Obliſktion againſt an Executor, who pleaded fully ad- 
miniſtred, and at the Yerire facies returned, he was efſoined, and at the 
'day he waseſfoined, De ſervitio Regir, at which day hee did appear by 


* Attorney, and did not warrant the Eſfoine, for which the Plaintiff pray- 


ed damages for the Enqueſt, but che Enquett ſhall not be taken by defaulc, 
for that 1s a double penalty, iyet in treſpaſs the Plainciff ſhall have the one 
& the other in the Kings Bench, but that was ſaid was not like indebt, 21 
E.3. E xqueſt8. But at the Venire faciarina ©nidyuris clamat,the Attor- 
ney did caſt an Eſſoine, and that was quaſhed, and the Enqueſt awarded 
by default, and not} challenged after, 10 E. 3. 32. Enqueſt 47. Butin a 
Writ of Ward he came by Proclamation, and pleaded to iſfue, and the 
plea was without day by protection, at the reſummons the Defendant was 
eſſoined ofa common Eſſoin, and afterwards of the ſervice of the King , 
and the day made default, and H:/!award a diſtreſſe to hear the Jury, 15 
E:3:3:74-gment 130. 
In a Writ of Ward, the Defendant pleaded to Enqueſt, and the Plea 
was without day by protection, and at the Reſummons the Sheriffdid re- 
turn, that the Defendant had nothing, yet the plaintiff had nor the En- 
queſt by default. | | | | 
Re-attachment in Treſpaſs, the Plaintiff and Jury did appear, and 
the Enqueſt taken by default per Cxriaw, Bryan, it ſhould not be by de 
fault upon refummons, &c. fexny contrary , and faid, that ſuch Caſe 
was fo ordered before him in the Kings Bench, AZ. 1 R.3,4. 
In a perſonal! Action the Defendant at Nsþ prows made default, and 
that was recorded, and afterwards a ftranger caſt a protection for him, 


- and that was recorded,and ac the day in Banck the protection was repeal- 


ed,. and thereupon the Plaintiff had the Enqueſt by defaulr,. and if the 
Defendant bad appeared at the Ni Prius taken by Attorney, and caſt a 
protection, although the ſame were repealed after, the Plaintiff ſhould 
have the Enqueſt , but not by default, 4 E. 4.1. Enqueſt 23. 21 H.6. 
20.Enqueſt 28. 11 H. 6.14. Niſfs prins 3. But if he make defaultatriie 
day in Banck, it ſhall be by default, 21 H.6. 20. Exqueſt 28. Bur if the 
Defendant had made default at the N{ pris, and without recording of 
it, the prote&ion had been caſt and repealed in Banck. It ſeems the En- 
gqueſt:ſhall not be by default, 14 H.6.2.N/ privs 2. 

In annuity they were at Iſſue, and at the day which the Enqueſt bad, 
the Defendant did not appear, and the Enqueſt was awarded for his de- 
faulr, 7 E.3.22. Enqueſt 45, | 

Artaint in Af3ddle/ex of a falſe Verdi&t ina Precipe brought in Sarrey 
againſt T. and the Sheriff returned that 7, had nothing. Now the Plain- 
tiff ſhall not have the Enqueſt by his default, but a Writ to the Sheriff of 
Sxrrey where the firſt Writ was brought 42 Aſ.14. . 

| | : 
| j 


Enqueſt and Evidence. 

But ſee at the day of the Diftreſſe againſt the Grand Jury in Attaigt, 
the Enqueſt was taken by default of thoſe of the Petit Jury P.22 E.4-1, 
So at the day of Diſtreſle againſt the Petit Jury, where many of them do 
not appear, 12 H 6.6. 

But ſee according to 42 Aſſ. That anAttaint ſhall not be awarded for 
the default of the Tenant, where he was not ſummoned, if he hath any 

thing in another County, for which Proceſſe upon the Teſtatum iſlued 
into Cornwall, T.21 E.3.18 efttaint 37. | 

An Appeal of Rape, the Defendant pleaded nor guilty, and becauſe he 
appeared not,(apias, Alias, P luries, and wg awarded, and if he ap- 
pear and render himſelf pendant the Exigent, he may endeavour to make 
the Enqueſt to appear again, for it was without day by the Exigent, and 
they would not take the Enqueſt by default in Caſe of Felony, 16 Af. 13. 
Corow. 173+ 26 Aſſ. 51. Corox. 196. where he dideſcape after not guilty 
pleaded. vide Stamford 70. 

And note, Proceſle ſhall be ad audiendum Fudicium, but by Stamford 
70. in 16 Aſ.13. 4 Capias ad andicndum [uratores, according to 19 E. 
3. Exigent 10. ; f | 

A Writ of Meſne againſt three, upon not diſtreined in their defaulr,at the 
Niþ prizs they did not appear, for which the Enqueſt was awarded for 
their default. Finchdey, In an ation reall,as Meſne,Cuſtomes, and ſervices 
and 2wid Inris clamat, the Enqueſt ſhall not be by default, but a diſtrine 
gas in lieu of a Petit Cape, Skipworth, here it is well taken, becauſe up- 
on not diſtrained &c. the Aquitail is confeſſed, and the Enqueſt is to be 
taken for the dammages onely, ſo perſonall, and that ſeems to be the 0- 
pinion of the Book, for the Judgement was given upon the Verdic, and 
he faidina 2xid furis clamat upon a Fee claimed, and afterwards he 
makes detault, that the Enqueſt ſhall be taken by default, which Greex 
denyed ,and ſaid, that he had forteited his Land, 2. 30 E. 3. 28. Receipt 
12. bur ſee before ina 2nid 1uris-clamat upon ſuch a Plea, the Enqueſt 
awarded by default, 7.10 E.3.32.Enqueſt 47. 
 Precipe againſt two, at the N5/ prins, one made default, Petit Cape 
{tall be in Banck, and not the Enqueſt by default of his Moiety. were 
of the other Motety, 4.12 H.6., .and before or after Iſſue in a reall a&ti- 
on ſhall iſſue a Grand or Petit Cape, and the Enqueſt ſhall not be by de- 
fault, 7.397 .6.31. 

 Detinue, they were at iſſue with the Garniſhee, who made default at 
the Ns Prins, and a Protection caſt and repealed in Bank, and the 
Plaintiff prayed Deliverie of the Bond, becauſe this is a Default 
at the N#f Prins although it bee now repealed , did fave the de- 

fault at the ſs prius, otherwile it ſhould be , if the Protection had 

varied or been inſufficient, becaule there it was neyer gootd, 4 H.6. 

9 Detinge 3.20 H.g.20 See, it is holden that he ſtall be condemned, and 

the Enquelt not taken by detaulr, 8 H.6.5. Condemnatiion 2. 

An Office was traverſed, and Proceſle was againſt the Guardian of the 
£423 - | Land 
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Land.aſligned by the King and againſt the Enqueſt, and the Guardian did 


not appear, for which the Enqueſt was taken, and Execution awarded, 
20: Aſ].43. Livery 10. = | 

In an Annuicy upon a Ded denied, and default after a Diſtringas ifſu- 
ed ad audicnduns judicium, and he appeared not, and Judgement was gt- 
ven, H.6 E.2. ludgement 230. and ſo the party was condemned upon de- 
fault after a Deed denied by the Court in Debr, 9 H.5.13. 


———— tt __—_—_ 
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IX. Mvre, Where the Enqueſt ſhall be taken by de fault, aud » here 
a mn ſbll be condemned for defanit, or for 1.0t pleading, 


Writ was awarded to enquire of Waſte againſt the husband and 

wife, and at the return ſhe prayed to be received, and the ſame was 

counter-pleaded, and at the day given ſhe made default, for which judge- 
ment was given without any-Enqueft, T.15 E.z.[ndgemend 132. 

If in Debt, Accompt or other perſonall ation the Defendant pleads a 
Releaſe or Acquittance, and afterwards doth not appear, he ſhall'be con- 
demned, bur it it were arbitrement, payment or other matter in fat,the 
Enqueſt ſhall be taken by default, 5 E 4.5. Condemnation 4. T.z7 Þ.6.31. 
EDT Fondrniaticn 14.1 H 7.1.-Butif upon ſuch defaulr, after re- 
leaſe pleaded, the Enqueſt be taken. the fame is well enough, 42 E.3.1. 


, Condemnation 12. the party was condemned by default after Dureſſe plea- 
ded, M.9H.5.13 Condemnation 7. M.11 Haq 32.P.14 E.3.( ondemnati. 
0 18.8 E.3.55. 9E.3.27. 15 E 3. Condemnation 37. 5 E.3.Condemna- 
ton 24. | | 
IP IP A Scire facias upon a Recoverie againſt two Executors, they were at 
9 Fide 31 H.7. flue (it doth: not appear what the iſſue was) and upon default of one 
jp 2 5 _ Judgement was given, T.21 H.6.45. but ſee 21 H.6.7. that the Ifſue was 
he —_ by * becauſe the Sheriff had levied the money by a Scive facias. : 
Rrad, 10 Hz, Debtuponan Obligarion, a defezance was pleaded upon Condition, 


2.4 H.7.5.16 they were at Iſſue, the Defendant made default, upon which the Enqueſt 
.7.4.37 H.6. taken, found for the Plaintiff, where it ſhould not be taken no more then 


upon aReleaſe pleaded. Grees, the Judgement ſhall be upon the defaulr, 
and not upon the verdict,and ſo it vvas,#/ich. becauſe the Enqueſt is taken 
vve may have judgement upon the verdi&, P. 32 E.z.Condemnation. 17. 
Upon default after Dare fe pleaded, the Enqueſt ſhall be by d-ſaulr,and a 
Diſtringas ad. audien dum f uratores, but upon a Releaſe pleaded, Diftrin- 
gas ad audiendum judicinm (hall iſſue, H. 13 E.3.(ondemnation 21. But 
upon Dxreſſe pleaded, and default beſore Iſſue, proceſſe ſhall be ad audi 
endum judiciam, as if the Defendant came before by Capia#; a (apias 
ſhall iſſue ad audiendum judicium, and if he dorh not then appear, 2nare 
xyhat ſhall be done, CM 11.H.4:32. Condemnation 10. 
And up n Iafancy pleaded in D-bt and default made atthe N75 prozr, 
| © the 


Error; 


the ſave was recorded, and at the day in bank, had a Diftreſs ad audits- 
dum 7uratores, and at the day of the N56 privs, you ought to have preyed 
the Iury, M8 E3.55.Condemnation.22. < 

But ſee contrary, Diſtring as ad andiendum 7 udicinwm awarded here up- 
on Non ſane memorie pleaded, Hill ſaid, Non ſane memorie is ne Plea of 
ſelf, $de 5 E.3.70.Condemnation.25. 
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ERROR 


eAnd when it muſt be brought,and in what 


Courts. 


Writ of Error, is Writ which lyeth either for the plaintiff 
or for the Defendant where an Erronious Judgement is gi- 
ven,in a Court of Record. or in any other inferiour Court, 
who have power or Juriſdiction to hold plea of any 
ſumme above forty ſhillings, or of any Treſpaſs r other 
cauſe,,where the damages do amount unto forty ſhillings, 


F.N.B.20. 6. 


H.27 H.6 27. A Writ of Error was brought againſt Executours, and 


it was ſhewed that upon Nis prims in Londen it paſſed for the Defendants, 
and day given, till 15 Hillar#s, at which day there was Judgement given. 
for the defendant. And the plaintiff brought a Writ of row abide 
date two dayes before the fourth day after quindens Hillarii,and whether 
| the Judgement were ſo paſſed,that Error did lie before quarts die, was the 
Queſtion, And the opinion of the Court was , that the Writ was well” 
brought, and it ſhall be as if the Judgement were given the firſt day; butif 
the Writ bf Error had bin brought before the firſt day, thenthe ſame bad 
not bin good, becauſe there was then no record of the judgment, yet 2x... 
of that. For that in 3 H.9. A writ of Error was brought before tlie Judg- 
meat was entred,and it. was holden by the whole Court to be good.and F5. 
FTv 


357: 


358« ? .” eo - 
; 16:46: That the partichath-four dayes after theretarn of the poſſes, 
4. of Cartelie, for the appezrance oughe to be at the firſt day if the plain- 
_ tiff bethere,as it is ina Writ of Right,if the Dzmandant do not appear the 
firftiday,}. it- ſhall turn unto a default. -- | 
If Judgement be given in an Aſlife before Juſtices in the County de V. 
if Error be therein the party may have this: Wrir'of Error returneable 
in the Court of Common pleas, or in the Court of King Bench at the Ele- 
&ion of the parcy, vi.old N. B. 55 .acc. ; 
In 8 Eris. Dyer 250. A Writ of Error'was brought in the Common 
Plegs upon a-Judgemeat given before Juſtices of Aflife in the County of 
Henmoenth , and the Dztendant in the Writ-of Error did demurre to the 
Jurifdicion' viz. that they had not power to hold plea of Error upona 
Judgement given before Juſtices by the Kings Letters Pattents , and there 
.- upon long debate it was the opinion of all the Juſtices ; that the Writ of 
Error did not lye. 
A 2uare impegit was brought againſt the Biſhop of Saliſb»ry and the 
Incumbent, Verdict paſſed betoreJuſtices. of Aſliſe for the plaintiff, where- 
upon Judgement was given for them, and a Writ awarded to the Metro- 
politan,and a Writ of Fieri favias to the Sheriff for the Damages, the De- 
tendant notwithſtanding brought a Writ of Error to: remove the Record 
in the Kings Baca and had alſo a Smper/zdeas to the Sheriff, and after- 
wards atligned Errors. 6 E.6.: Dyer 67: 6.acc. See-like Error brought in 
- H 6.28. Het-the Kings Bench upon a Recoverie in an Aſſiſe, and the Judgement affir- 
Icbrands caſe.med, 23 Elrz. Dyer 375. Es | 
Awritof Error In2 R.3.1. The caſe was , that 3. men did recover in an Aſliſe againſt 
was brought 8 g.and others. B and the others brought a Writ of Error in the Kings 
= s 46-4 ,. Bench, pendant which Writ, one of them dyed,;and the Court having no 
Cſs 7udg- notice of his death, did reverſe the Judgement ; afterwards thoſe who re- 
ment gi:en in covered inan Aſliſe , and againſt whom the Judgement was reverſed, 
the ſame Court: brought a Writ of Error in the ſame Court, and afligned for Error that 
aid 49; Err97 one of thePi1iatiffs.in the firſt Writ of Error was dead, and one of the 
align hee, Weltions in that caſe was, Whether a Writ of Error did ye in the ſame 
the parties was Court betore the ſame Juſtices, upon a Judgement given in a Writ of Er- 


at iſſue,thatup-for , by themſelves in the ſame. Court, and aithough it was ſtrong- | 


ox the d:/ivimgas ly objected , that the. Judges of the fame Court may reverſe a Iudge- 
$ ot 00s PRoment waich is given there by themſelves, as in Caſe they may Reverſe 
wh-reas no © Tudgement, where a Proceſs of Outlawrie errovis emanavit , and may 
ſuc> was a- Make voida Fine which is levied of Linds.which is Auncient Dzmeſne, in 
warded upon their Court, and the Lord reſtored to his Writ of diſcent, yer the better 
the kolland opinion of the Book here, and after the opinion of all the Juſtices, M.2 
wo ps IR. .30.was,that a Writ of Error,upon a Writ ofError to reverſe a Iudg- 
the ſame w7s Ment given by the ſame Juſtices in the ſame Court would not lye, Vide L1- 
the «T of che brum. | | h 

Officer, ard not 


of the 7udg?s, it was adjudged that they might weverſe t'e ſame,and amend the Roll, end it was fo adjud:- 
ed,Sce the many caſes pur , where the Judges may reveiſe a Julgeme:nt for Error i the Proceſs, aud for 


other Cauſes intheir own Court. 


15 £. 


NN... = .. 
15 EF. 4. 21:6. If x Record te removed cut of the Court of Exchequer 
into the Exchequer Chamber,by Error, when Iudgement is given, all hall 


be remanded, ard Execution ſtall be awarded inthe Exchequer : bur that ** #+3- #4p.12: 


 ſeemes to be by the Statute of 31 E.3. which gives the Wri of Error of 
Error in the Exchequer. | 7 


4 p 
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IT. When aman may -ſſigne Errors in Fait, and whennot . 
and What Matters in Fait may be aſſagned for Error. 


Na Writ of Error brought by the Uncle and the Nephew npon a Judg- 
ment given againſt the father and the uncle in a Writ of Mefne brou Fe 
againſt them of Lands in Gavelkinde. This Queſtion did ariſe, whether 
chey might aſligne for Error,that the Father dyed, pendant the firſt Writ, 
becauſe the ſame is matter in Fait which the Uncle might have pleaded 
and have abated the Writ,and it was holden that foraſmuch as the mat- Note 18E.4.... 
cer praved the Writ abated, that the ſame ſhould be admitted. But ſee mY Choke - 
there by Burton, That if the matter had proved the Writ to be only ,,.;.- pre 
abeatable, by taking of a husband pendant the Writ or the like there it gan dicth az 
had bin otherwiſe Ysae 19. Aſ.8. Note out of that caſe. 2.things. 1. That «»y ime pen- 
a Iudgement held againſt a dead perſon is not void,and 2. That by death _ the u1ir,. 
the Writ is abated. ”” 257 be G 
In an Action of Debt brought , AnExigent was awarded where no þ, [y,,; endo 
P Iuries capias iſſued forth againſt the party , and the party appeared and yi: of Error, 
pleaded, and Iudgement was given againſt him. And afterwards he would but where the 
have alledged the ſame for Error , and he was not ſuffered fo ro do , be- 7" # «bared: 
cauſe he might have pleaded the ſame at the firſt, But it was holden, that _ p _ 
if the Original had bin naught, there after pleading he might have alledged DN OY 
the ſame for Error, but if the matter which the party alledgeth, be marter 
in Fait which hemight have pleaded there, he ſhall notaſligne the ſame 
for Error, 36 E.3. See Error 82. | | 
In 38.H.6.10.and 39 H.6.17.Inan Aſliſe,at the firſt day. 2.of the Iu- 
rours were ſworn.,and afterwards the Aſliſe remained for want of Iurours,, 
and at tte ſecond day, the partyes appeared, and the Iurours, and the Iury 
was full and found for the plaintiff , The Defendant thereupon brought a. 
Writ of Errer upon the Iudgement,and aſligned for 2 ANY no entrie: 
was made upon Record for the 2. firſt Jurours that they were ſworn, ror 
that any Habeas Corpora was returned the fecond day , nor any continu- 
ance upon Record, but a remembrance made upon the Back of the Panell. 
that the 2 Turours appeared and were ſworn. And although it was upon: 
examination of the Prothono. ſaid by them, that it was not the courie to» 


enter any thins in an Aſlife,till a full Jury appearedand were tull,and the 
Record! 
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Error. 
:Record made appear, yet the opinion of the Juſtices vas, that ic was an il 
*Courſe; and the not doing of the ſame was Error, for ic was ſaid that per- 
haps the Plaintiff had releaſed after the drreiv continuance , and it no 
mention were of the Continuance , he could nothave advantage thereof, 
and the courſe of the Prothonotaries ought not to prejudice the parties 
and if one or both the Jurors which were firſt ſworn , ſhould at the ſe 
cond day be chaltenged, the party could not then lay, that they were 
before ſworn upona Record, and if one Juror -were withdrawa at the 
firſt day, if the ſame were not upon Record, at the ſecond day he mighec 
be ſworn again, but it was agreed that ina Precipe qued reddat, and other 
' thelike Writs, when a Plea is pleaded, then it ſhall be entred- upoa Re- 
cord, and there Proceſle ſhall not be awarded to ſummon the Jury before 
the parties be at iſſue, and when iſſue is joyned , it ought co be entred 
upon Record, and then Proceſle awarded. | 
| Note, it was holden by the whole Court, 15; Af.8. In a Writ of Er- 
_ ror, that the Judges ex »fficio ought to reverſe the Iudgment there given, 
although the party bad pleaded and admitted, the Writ good the principal 
Caſe there was, that an Aſiſe was brought againſt one Guardian of the 
Church of B. and pendant the Writ the Guardian did reſign, and the 
Writ was bronghr againſt him, not naming of him Guardian, and there- 
upon the Succeſſour brought a Writ of Error, and alledged the natter 
—_— for Error, and it was adjudged that the Writ of Ecror was well 
rought. |  - 
| if od urvcnc be given in the Court of Common Pleas, or inthe Kings 
Bench, andthe Record be removed in another Court, there the Plainciff 
_ aſſign any Error in matters in fait, but if he do aſs!gn Errors in Law, 
and afterwards hath a Scire facies againſt the party ad audiendum Erroves, 
there he cannot afsign for Error - matter in fait, as in the Caſe in 2 R.3. 
I. after a Scire facias brought, the Plaintiff cannot afsign for Error, that 
one of the Plaintiffs in the cauſe where Iudgement was given was dead. ei- 
ther at the timg or before Indgment was given, F. X. B. 20.6. 24 
E.3. 24 Fitz. Error 10. | — 
In 22 E.4.45. A Writ of Error was brought in the Kings Bench to re 
_ Verſe a Tudgment given in the Common Pleas in a V Vrit of Dower, ard 
aſsigned for Error, that the Tenants in the Writ of Dower did appear 
dy Attorney, - whereas no warrant of Attorney was entered and prayed a 
Writ co cerritie whether any warrant of Attorney was entered, or nor, 
and there the opinion of the Court was, that he came too late to aſsign 
any ſuch Errorin fait, becauſe that ifa Writ of Error be once ſued, and 
the Record be removed, if the party will aſsign any Error, which is mat- 
ter in fait, he ought to aſsign the ſame before any Scere facias iſſueth torth 
agairft che detendant,and in the principall Cafe it was ſaid, that the parcy 
had brought a Scire faciar, and the entrie of the Warrant of Attorney 
15 matter in fait, and ought to be certified by others then by the Juſtices, 
who certified che putkan, grey by bringing of the Scire facias againſt the | 
| | party, 


_ 
Hrvor:. 
| —_ 


party,-he had affirmed the whole Record; and the partie cannot al- 


ledpe:the want of wartant of Actorney-to be 'diminuced, for Dimninution 
is where the party ſaith, that che originall, the Grand Cape,or the Exipent, 
is in the inferiour Court, and it there be no warrant of Attorney, then the 
ſame cannot be diminution of the Record, for if ic ſhould be diminution, 
then it ought co be of a thing which is in efe, which 1s contrary to what 
the parcy himſelf. affirmech. ; | 


In 5 H.7. 4. A writ of Error was brought upon a Redifſeiſin , and the 


Error aſligned was, that whereas the Sheriffe bad returned rhat at the 
place where the Tenements were, that he with the Guardians of the 
peace, and the Coroners took the Enqueſt, the Defendant did alled 

for,Error, that the Sheriff did not come to the Tenements as he hat ngft 


e 
30 C 
hisreturne: It was objected that the ſame wasetror, for that the She» —_ 


wffe had two powers in him, one as Judge, and another as officer to the 
Court, and the coming to the Tenements, he was to do it as Officer, 
and not as Judge, and therefore his Return was erroneous, he not being 


there, but the opinion of the whole Court was that what the Sheriff did 


inthat Caſe he didas Judge, and not as Officer to the Court, and in no 
Caſe a man ſhall be received to alledge any thing contrary to that which a 
man dotlras Judge, and therefore it cannot be Error, for it cannot be aſ- 
figned for Error, that the Juſtices of the Common Pleas did got give 
the Tudgment, but that the Clerks entred the Judgment of their own-ac- 
cord; or that no Juror was ſworn , or the Iurors gave their Verdi&t 
for the Defendant, and that the Judges gave Judgment for the Plaintiff, 
becauſe the ſame is contrary to that which they do as Iudges, and there- 
fore becauſe in the Principall Caſe : the Sheriff had certified, that at the 
place he took the Verdict as Iudpe, therefore to ſay that he was not there, 
1s not good;for a man ſhall never be received to traverſe direftly the Re- 
turn of the Sheriff, as to ſay, he was not ſummoned, or attached, but 
he ought to ſay, that he was not attached by 15 dayes, or not ſummo- 
ned according to Law, and therefore the Error was diſallowed, viae F. 
N.8.31.Br.Averment againft the Return of the Sheriff, 16, viae 3 E.4. 
22, and P.5-E.4. 2. acc. | | | | 

A man outlawed of Felony brought a Writ of Error, and a figned| 
for Error, that the Exigent iſſued forth, 22 E.4. in which yearthe ſaid 
King dyed, and that he was not demanded bur twice in the time of King 
E.4. and Farico exatus in the time of R.z. and yet he was outlawed, 
and upon debate had before the Juſtices, the ſame was holden for Error, 
becauſe by the demiſe of the King the Writ was abated in Law. So note 
there, that the Outlawry was not hofden void, but onely that the Exi- 


—— 


gent Erronice emenavit, and therefore notwithſtanding that the Our= 


lawry was reverſed for the cauſe aforeſaid, yer the Defendant was put to 
anſwer to the Felony, and ſo it is not like where a man is outlawed at 
the ſuit of a common perſon, in other Actions, as in an Action of Debt 
or Treſpaſle, for in ſuch Caſe if the King dycth , and another 1 King 
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and Gregories 


if the party wpon the Exigent ſueth forth a Writ of Error and reverfeth 
- the Outlawry, he ſhall not be put te anſwer, 7 H.7.5.8r.Coron.143.and 
Onutlawry 44. 4cs. | 7 | 


= 
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Where man ſhall plead in Nullo eſt erratum, & e contra, and 
where the Plea ſhall eſtoppe the party to aſſugre any Diminu- 
tion inthe Record, © | | 


RN, TOte that when an Error in fa& or any thing which is no part or par- 
L NV cell of the Record is pleaded, there and in ſuch Caſe to plead, that 
in Nwulloeft erratars isno Plea, -and the reaſon is, becauſe thoſe matters are 
triable by the Country by Iury, but where Errors are aſtigned which are 
within the Record, and there is a Demurrer upon the ſufficiency of the 
matter aſſigned, anda Confeſſion of the Record to be ſuch as ts produ- 
ced, there the party ſhall not after be admitted to alledge Diminution of 
the Record, becaule the ſame is quite contrary to what the party: before 
hath admitted, wide 9 £.4.32.6. | 

Note, it was holdeniin the Kings Bench by all the Iuſtices, that if the 
Defendant plead in Awllo «ft erratums. that he ſhall not afterwards 
alledge diminution, becauſe they are agreed that' that is the Record, 
and the demurrer upon it is whether the matter alledged be Error or not, 
7 E.4.25. Alſo it was holden by the Court, that a man cannot alledge 
Diminution of any thing which appeareth in the Record to be true. 

In 28. H.6.10. Ina Writ of Error upon a Judgement in Aſliſe, the 
Plaintiff aſſigned his Errors and prayeda Scire facies, the Defendant ap- 
peared and pleaded in NN »/ls erratum eft, and thereupon day was given 
untill another Term, at which day he appeared and afligned for Error, 
that it appeared in the Record that they were at iſſue upon ſeverall mat- 
ters pleaded out of the point of Aſſiſe, whereof the one was not enqui- 
redof, nor any thing found thereof in their verdi&, and yet the Jurours 
had aſſeſſed damages for the whole. The Councell of the Defendant al- 
ledged Diminution of the Record, and prayed the Record might be cer- 
tified; it was there holden, that the party could not alledge Diminution 
of the Records, becauſe he had admitted: the Record hes, and after 
the Scsre facias returned had pleaded, although it was objected that the 
parties might as well alledge Diminution in another Term, as the party 
might aſſign new Errors in another Term, but the opinion ofthe book is, 
that-for as much as the Iudgement and damages was given for the whole 
Land, whereas nothing was ſpoken of one Acre part of the Land, in the 
Verdic, that the ſame was Errovr, and the Indgment was thereupon-re- 
verſed, and there it was ſaid by Danby, That if a Precipe quod reddat be 
brought, if the Tenant plead two Pleas, and one of them is found for the 

|  DPemandant 


Demandant, and nothing is ſpoken of the other plea, if judgement be Ele 
ven for the whole, it is Error, and fo in Afife, if the Akiſe be taken tor 
part, it is erroneous for the whole, and the judgement was reverfed, and 
ſo the alledging of Diminution was not allowed of, note Mr. Fitzh:1 berr, 
ia abridging of this Caſe, for which of the points the judgement was 
reverſed. . | 

A Writ of Error was brought in the Kings Bench of a judgement gi- 
ven in Briſtow, and it vvas aſsigned for Error, That vvhereas it vvas 
commanded the officer of the Court to attach ſuch an oneto appearac 
the next Court, viz.die Aartis in Fefto Santi Edmmnads &c. vvhereas 
the ſaid Feaſt vyas die Aercnris, ſoas no diy vvas given to the party, the 
Defendant did alledge diminution of the Record, v5z. that it vyas com- 
manded the Officcer that the party appear at the next Court, »iz. die 
Marti: 16 die jnlis anno quinto, nunc in Feſto Sanfti Edmundi &c, lo as 
theſe vvords Sanits Edmwnas vvere void, and prayed a Certificate of the 
Record and diminution, In that Caſe it vyas holden by Billing and New- 
toy, that a man cannot alledge diminution of a thing vvhich is contra 
to the thing certified, but othervviſe it is of a matrer vvhich ſtands vvit 
that vvhich is certified, and that vvhich is alledged for diminution in the 
principall Caſe is not contrary to the Record vvhich is ſent, but proves 
that parcell of the Record is left out, and there it is not ſufficient, and af- 
terwards the Plaintiff ſaid, that the ſixteenth day of 1*/is, anno quinte 
Regis, vvas die Mercarii &c. - 

Where a Writ of Error ts ſued in Loydoy, of an Error vvhich vvas in 
the Court before the Mayor, it ſhall be tried at Saint Martins, and thew 
the Mayor and Aldermen ſhall have 40 dayes to adviſe upon the Record, 
and then the Recorder ſhall certifie it ore tens: But Frere vyhether the 
party may alledge Diminution of a Record out of Loxdox, vvhich is certi- 
tied by the Recorder ore texxs ; for that vvas argued in the Exchequer 
P. 34. H. 6.42. and divers opinions vvere there holden concerning the 
ſame. = 

Note, that it is holden, 11 H 4.65. by the vvay, that a man ſhall not 
alledge Diminution of a Bill vyhich 1s ſealed by the Iuſtices, becauſe the 
ſame 1s not parcell of the Record, untill the Iuſtices have certified it, and 
ſo ſee 22 £.4.45. That after a Scire faciar ad audiendum Errores, a man 
ſhall not alledge an Error in ſuit, or Diminution of the Record. 

An Action uponthe Caſe was brought upon an Aſ«mpſit Error aſlion- 
ed was becauſe that no place was limited where the payment ſhould be 
made, the Originall was, that the promiſe was in conſ1deration, that the 
Plaintiff did lend to the Defendant ſo much, he at Loxdon did promiſe to 
pay the ſame to him again, and in the Caſe there were two Originalls, 
- which bore date the ſame day, and in that Caſe Judgement was given for 
 thePlaintiff, and the Defendant brought a Writ of Error and alledged 
Diminution of the Originall, and then the other Originall was certified, 
the Defendant in the Writ of Error faid, that the Originall upon 
| | A®A 3 which 
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oh he Re e F [was grou *g.-* . was an Originall 4 ich had a place 
"certain, and upon long debare of the Caſe, it was at laſt reſolved by the 
Judges, that the ſame was the true Originall which did affirm the Judge- 
ment, and which did agree with the Proceedings, vide 18 7acobs, Rox. 
Trin.1623 Bower & tones Caſe adjudged. . 

In Hays: and Croxches caſe, Tr.21 7ac. which was entred MW. 19,7 4c.Rot. 
322, the Caſe was, Haines brought a Writ of Error againſt Crowch,. to 
reverſe a Record upon a judgement, which was given in the Common 
pleas; the Originall which was certified bore date, Tris. 18 fac. and an 
Ejeftione firme was gs, Trin.18 facobs, for an Ejetment which 
was made in September following, and che ſame matter was aſligned for 
error, and the party had a Certiorare to remove the Record, upon 
which Diminution was alledged, for that the originall upon which judg- 
ment was given, bore date in September, which was after the ejeRment. 
It was faid by the Iuftices,that the Originall is no parcell of record, but 
it error be alligned it muſt be aſſigned in the Diminution, for as the book 
in6 H.7.16. to alledge any thing againſt a record is void, and in that 
Caſe the ejetment being after the firſt originall it was holden that the 
ſame was well enough, and if two originalls be brought the Court ſhall 
intend the judgement to be given upon the originall which is warranted. 
by the proceedings, and they ſhall judge thereupon, and the-Iudges ſhall 
not ſuppoſe an error. Ei CET 

Hill.13 /acobs in the Kings Bench, the Caſe was this, In a Replevin 
brought, the Defendant did avow the taking of the Cattell damage feaſant, 
and upon ifſue joyned it was found for the plaintiff,in a three weeks Court - 
holden at FYina/or, the Defendant thereupon brought a Writ oferror, 
and alligned for error, that.the Entry of the plaint in the Court was the 
ſeventh day of Aay, and that the plaintiff afterwards did declare there 
of taking of the Cattel the 25 of May, and whether the ſame was Er- 
ror Or no was the Queſtion: [t was.objected that it was no Error, and the 
Book of 21 £.4 66.was alledged to prove the ſame.But in this principal! 
Caſe theſe 3 points were reſolyed by the Iuſtices. 1. Becauſe that no plaint 
can be a he 3 bur ata Court,and the Entry of the plaint in this Caſe was 
Meſne betwixt the Court days,and ſo the Declaration was not warranted, 
there being no Cuſtome alledged.to maintain fuch an Entry, that the ſame 
was Error: 2. It was reſolved in this Caſe, that after in \ a#ls erratum is 
pleaded, that the Defendant cannot alledge diminution, becauſe: there is 
a perfe& iſſue. before, and: 3. It was reſolved that a man cannot alledge 
Diminution of any thing which appeareth 1n the record to betrue' and 
becauſe the Detendant inthe principa}l Caſe did alledge diminution of the 
Record, and by the Record it was certified that the plaintwas entred the 
25 of Afay, the ſame was-not. good after iſlue joyned, and for theſe cau- 
{es the judgement. was reverſed. 

A man brought a Writ of Error to reverſe a Iudgeirent given in the 
County Palatineof Cheſter, and. the. VVrit of Error beze date beiore 
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the Plaint was there entred, and whether the Record were thereby wetl 
removed,or not,was the Queſtion,and it was reſolved by the wHfolcCourrt. b- || 
Mich. 15 Carols, in Dale and Worthies caſe inthe Kings Bercb, that the . | "Y 

Record was not well removed by that writ ef Error, becauſe if there be = 
not any plaint entred at the Teſte of the Writ, how can.the Proceſſes ac- 
cording to the words of the Writ be removed, when there is no Proceſ- 
ſes entred, and that failing all fails, but in that Caſe it was agreed, thata 
Writ of error bearing date before the Judgement may be good, as the 
book in'1 E.5.4. is, becauſe that there the foundation ftands good, and 


the nſuall courſe of practice doth warrant the ſame. 


wx IDES 


Where the Judges ſhall proceed notwithſtanding a Writ of Erroe. 
be brought upon the Judgement, where not, 


N Debt brought, the plaintiff declared that he had recovered an annuity 

_—_ a Grant of the Predeceſſor, with a omine pane within the Grant, 
if the annuity was not payed, and that he brought his Action for the no- 
mine pane, and the af 25/0 did alledge that he bad brought a Writ ot » 
Error upon theſame Judgement, and notwithſtanding the Judges did pro- 
ceed,, becauſe it appeared by the Deed that he ought to have the nmive 
pexe for the nen payment of the anguity, vide 4 H.6.31 acc. 

Debt was brought againſt executors,one of them appeared at the diſtreſs, 
and denied the Deed which was found againſt him, the Plaintiff prayed 
Execution, and a Writ of Error was broughr, and upon that an alis vel 
64anſam nobs fignifices, and yet the Juſtices, eſpecially Sroxe did award that | 
Execution ſhould be iſſued forth, 17 E.3.45.t itz. £ xecation 76. 19 

In a Scire facias to execute a Fine, the Tenants caft into the Court a 41 z 
Writ of Error: And it was debated whether itſhould be allowed or not, os 
becauſe that Execution is awarded by the granting of the Scire facias, and '1Þ 
yet at the laſt, the Writ of Zr» was allowed, for that thereby the hands 13 
of the Court were cloſed, and if they did proceed afterwards, it was to []S 
no purpoſe, Yiar 20 H.6.4. Fitzh. Execnticn 5. and Barre 27.acc, 

Erroneous Judgment was given in a Writ of annuity, and a Scire fa- Ef | 
cias was brought to execute it, the Defendant would hzve pleaded Error | 11) 
which was in the firſt Judgement, and the cpinion of the Cevrt was, | | '13F 
thathe could not be admitted ſo to do, but that he was put to bis Writ . 
of Error upon the Original| Judgement, for the Judgement beirgin F 
iorce the Court ought to award execution, 11 H. 4.4.6 47. 11Þ 

Ir Detinue of a Statute, the Plaintiff recovered ihe Stature, the De- iT 
ſendant brought a writ of Error, and depending ther, the firſt plairtiff 

| Jved forth Execution upon the Statute, and the body of the defender 
was 


was taken in.Execution, the opinion of the Court was, that he conld-net 

be diſcharged out of execution, although the execution was ſued forth 
-pendant the Writ of Error, for it was his folly that he ſued not forth a 
Swperſedeas to the Execution, but the opinion of the Courtiwas, that af- 
.ter_ the-Writ of Error is ſued forth and allowed, Execution cannot be a- 
warded upon the firſt Judgement, becauſe by the Writ of Error the Re- 
.cordalſo 1s removed, and then the Court can do nothing, 7 H.6.4.2. 

.In Treſpaſle the plaintiff recovered, the Dzfendant ſued forth a Writ 
-of Error returnable, 2fenſe Aich.and afterwards ſued forth another Writ 
.of Error returnable, 15 Aarti. the ſame Term, and becauſe the ſame 
.did ſound to be in delay of the party, therefore the Judges awarded Exe- 
.cution, but it was there ſaid, that the ſureſt courſe is to ſue forth a Su» 
perſedeas to ftay the Execution out of the Kings Bench, and Brook in a- 

bridging of the Caſe made a wonder that the hands of the Judges were 
not cloſed by the accceptance of the Writ of Error, 19 H. 6,7.5. 

In Detinue the Plaintiff had a Verdict for him for the thing demanded, 
and 40s.damages, if the thing might be obtained, if not, then 201.dam- 
ages for the whole, and a Diſtringas iſſued forth for to deliver the thing 
demanded returnable, Oab. Hil/arii, and at the day the Sheriff returned 
iſſues, and the Defendant appeared not, nor did deliver the thing, and 
after the fourth day from OlFabis camea Writ of error, and the Ptain- 
| ana # judgment and execution of the 201. and to have the ſame en- 

tred upon the. fourth day, which was before the VVrit of error was 
brought, but he could not obtain it, for that by the coming of the writ 
of error, the hands of the Court were cloſed, 22 8.6.41.b.acc. 

An information was in the Exchequer againſt the Merchants of the 
Stillyard and judgement was given againſt chem , and they brought a 
writ of Error and a Swperſedeas to ſtay the execution, and the Kings At- 
torney _ execution but could not obtain it, for the bringing of the 
Writ of error was a Sxperſedeas in it ſelf, 1 H.7/A 5. and 16.4cc. 

A man brought a Writ of error with a Scire facias ad andiendum err 
res, and the Defendant appeared, and afterwards the Plaintiff made de- 
fault, and the Defendant ſued a Scire facies to have execution of the 
judgment againſt the plaintiff, and the defendant in that Scire facias who 
was plaintiff in the writ of error, made default again, whereupon execus 
tion was awarded, anda Capias ad /atisfaciendum iſſued, and thereupon 
the defendant brought a new writ of errror, and prayed a Smper/edeas to 
the Sheriff, that whereas he was arreſted by the (apias ad ſatisfaciendam, 
that he might deliver him out of execution, and the opinion of the 
Court was, that the S»per/edeas was not to be allowed where the party is 
once in execution, and eſpecially in that Caſe, becauſe the party had 
made ſeveral defaults both in the Scire facias brought by himſelf, and 
alſo in the Scire facias which was brought againſt him, for if the Sper- 
ſedear tothe execution ſhould be allowed, then the party might in ano- 
ther Ation brought againſt him plead, that the plaintiff had once execut1- 

7 ont 


Error. | 
on againſt him, and it was alſo ſaid, tHat' execution lawſully once had 
ſhall not be avoided, becauſe it is the effect of the whole matter, and 


Action, but it was agreed, that if execution had not been executed, and 


the party had not been taken, that: then the bringing of the oew writ of 
error,and of the Swper/edeas for the laying of execution uponthe Judge- 
ment had been well brought, 2 H.7.12.a, & 6. 

A woman brovght a writ of Dower and recovered, and upon a ſuggeſti- 
on made, that the husband died ſeiſed, a writ of Enquire of Damages i(- 
ſued forth, and before the Return thereof a writ of error was brought, 
In this caſe there were two- points debated Paſch, 17 Car.in the Kings 


Bench in Stewards Caſe, the firſt was whether a writ of errer would lie 


before the writ of Enquire of Damages was returned or not, and it was 
reſolved that the writ of error was well brought and would lie, becauſe 
the Dower in judgment is q#od recuperet, which judgement doth deter-- 
mine the Originall, and damages fare onely by the Statute of Aerroy,. 
which doth not alter the judgment, and although it was objeRed that 
then the damages ſhould be loft. It was holden that the damages were not 
loſt, for that after the record removed into the Kings Bench, the Tudpes- 
there might award awrit of Enquire of damages. 2. It was reſolved in. 
that Caſe, that the writ of error it ſelf was a Swper/edeas to the writ of 
Enquireof damages. | 

A writ of erroy was brought to reverſe a judgment given in Jre/and, 
if a tranſcript be made of the record, although the record it ſelf be not. 
brought over for fear of loſing of the ſame by water, yet it was reſolved. 
by the Court of Kings Bench, P.z25 Car, that the very being of the: 
vvrit of Error was a Saperſedeas to the execution of the faid judge» 


ment. 
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WW here the whole Record. ſhall be removed and where not, where- 
the Original, where not 5 and where another Record ſhall de 
removed with it. 


" 7Pona Writ of error: ſued, the record. it ſelfſhall be removed, and: 
not the tranſcript of the record, for upon a tranſcript of a record. 
a man ſhall not aſſign error, if it be not upon a Writ of Error, ſued up-- 
on a tranſcript of a Fine, for the error may be aſligned upon the Tranſ: ipt. 
of the Note of the Fine, F.N.B. 20 f. | | 
He in the remainder brought a Scire facias to execute a Fine, and upon 
the default of Tenant for life, one prayed to be received, and was, and. 
died, his heir prayed to be received being within age, with the advar.-- 
tage of hisage, and in error brought upon the proceedings in this fuic- 
exception was taken, .becauſe thar the record of the Fine vvas not rem - 
ved, and the exceptiondifallovved ; for notvvithſtanding the Scrrej., 5 


ar brcucht. and the remover by error, he in the remainder may hiwe 2 
| : SYT1E: 
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Error. 


$cirefaizas inthe Common pleas, or ſue Execution here at his eleHion if 
x be not fougd for hin. Alſo it was ſayd by Grees, Thatita man bring a 
Formedon in ti: R-miinder, the Dzed ſhall be entred upon Record, and 
in Ercor brought thall bz removed as parcell of the R:card. And note, 
That ir is there fayd, that the Ociginall ſhall not be removed upon error 
brought upon the boy of che Record, . contrary ( as appeareth-g H.6. ) 
iterror bz allisaed in'the O-1ginall, no more ſhall a Weit judiciall, or 
theR:cord ofthe Eon, tor that theſe remain with the Clarks, 20 E. 3. 
Error 2 34 E 3 24.Br. Error 86 acc. But inan Aſliſe the whole Record 

ſhall ve removed. -- | 

In an Aſliſe of Durrein preſentment, the praties did demur, and it was 
found forthe Plaintiff, and he hada writ to enquire of the damages, and 
mzan berwixt that and che N#ſs prins, a Writ of Ergor was brought, 
and the matter was returned, that the Juſtices had nat the whole Record, 
and yet fo much of the Record as was before them was removed, and it 
was holden that they might redreſle the errors in the principall Record , 
as in colinage, or Y ware impedit, if one recoverby default, yet the dama- 
ves ſhall be enquired of: but if a Writ of Error be brought, nothing ſhal 
be removed bur oaly the principall part ofthe Record, vi.17 E.3.5. & 
19. Fitzh. Errer 71. | 

Upon Error in ancient demeſne, the Originall and the whole Record , 
ſhall be removed, by Kxs5vit, in 34 ey. 7. And by the lame reaſon, ifit 
be removed out of the common pleas into the Kings Bench. So it is of er- 
wor before Juſtices of Aſliſe , but [re/and ſhall not ſend the originall, but 
only the tranſcript of the Record, vs.5. E. 2. Fitzh. Error 8g. «cc. 

It Error þe ſued in Parliament out of the Kings Bench, the Record ſhall 
ſtill remain with the Juſtices, and the ſame may be brought in Parliament 
by the hands of one of the Judges of the Kings Beach, or a tranſcript of it , 
vi.8. H.5. Error 88. SE 

A Writ of Error was brought in the Kings Bench upon a recovery 
hadin an Aſſiſe, and the Judgment there affirmed. Afterwards the party 
brought a Writ of error in Parliament, upon the Judgment had in the 
Kings Bench : and the cheif Juſtice brought the Record in Parliament, and 
alſo a Tranſcript of it, and after the ſame was examined there, the ſame 
was ſent back into the Kings Bench, and the tranſcript enly remained with 
them in Parliament, upon which a Scire facias was awarded, ws. 23, Eliz, 

[ Dy er,375- | 
In a Writ of Entry of land and rent, as to the Land, the parties were at 
1\Tue, and it was found for the Demandant, and for the Rent the Plea did 
depend, anda Scire facies was awarded for the land, and the Sheriff re- 
turned Scire feci, And it was holden, that as to the land, the party might 
have execution, notwithſtanding that the other the rent did depend, for that 
the one was not conſiſtent upon the other, and in ſuch caſe,the party may 
' havea writ of Error thereupon, and ſhall have the Record of the Count , 
and of the plea removed, as in debt upon an obligation and m__— Dy 

CYCra 


ſeverall Counts, and ſs.it is in the like caſes, where there are ſeverall 
Precipes in one Writ or feverall Counts, by Pri/os , but where* there is 
but one Writ or one Count, there it is btherwiſe, for they cannot have 
the Revord in the Kings Bench, and wee here alſb, - and therefore Pr5/ot 
fayd, Thar if the party would bring @ ſpeciall Writ of Error, -they would 
be adviſed upon the view of it, and if there was cauſe then allow of it 
36 FL6.-Fitzh. Fiers fact; 3. But in a 2nuare impeazs brought againſt 
diverſe-perſons, who piead/ſfeverall iſſnes, and one's found tor the plain- 
uff, the Defendaur ſhall not have a Wrir of Error thereupon, untill the 
other-ifſues be tryed; 34 H. 6.41. in the Lord 'Cromwells caſe. | 

A Fine-was levied the laſt Term:,- andthe -parry did ſuggeſt, that hee 
then was, andyetis within age, and prayed a Writ to the Juſtices of the 
Common pleas, to:ſend the tranſcript of the note into the Chancery ; and 
afterwards it came into the Kings Bench, and the party affigned Errors , 
and prayed a Scire facias ad avaieydum errores, and it was doubted whe- 
ther they might award a Scire: facies uponthe' trantcript, to reverſe it: 
But a Scre facies, to execute a Fine upon the Tranſcript they may award. 
And yet aclaſt, betauſe the Fine'it ſelf ſhall not be:.removed, becauſe that a 
2uidqurirclamet ought to be awarded before it ſhall be ingrofſed,and if it 
ſhould be removed, then.it ſhould never be ingroſſed, therfore the Writ was 
awarded good and by Parne;when the plea is come to that point, that the 
note.ſhall be revirſed. then we may ſend-for the: Note. 2uod nots, 16.E. 3. 
Farxh, vo. Record 35- Andif it be affirmed , then nothing ſhall be done 
here, buttheProceſs ſhall continue in the Common pleas, vs. 22 E. 3. 
24. Fitzh. Error 76. acc. | 

In an Afliſe, It was fonud that the Defendant did diſſeife the Plaintiff 
with force , for which he recovered damages, to have execution of the da- 
mages, .the whole Record was recovered into the Common pleas , and 
when the Record was there within the year, a'Capiaes pro fine was awar- 
ded forthe King, and the party was taken and pur into the Fleet, a nd the 
Plaintiff prayed that he might remain in execution for the Plaintiffs dama- 
pes, and it way adjudged that he could not be in Execution for the party , 

ut the plaintiffwas put tochis Scire facias, and there it was ſayd Dy Fro- 

wick , that if aRecord of the Common pleas be removed into the Kings 
Bench by Error, and afterwards judgement is affirmed within the year, 
yet the party-who recovered ſhall not have Execution by Fiers facies, nor 
Capias, nor Elegie, butmuſt ſue out i Scire facias , becauſeit is in a- 
nother Courtthen where the Judgment was given, 75 H.7.5. 
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Error. 
When the Fuſtices fall proceed to the Examination of the Errors . 
4 | 


F he in the Reverſion bringeth a Writ of Error the Juſtices ſhall pro- 

ceed to the Examination of the Errurs. during the life of the Tenant 
for life, 20 E.3.. Fitzhi Error 2. FT 

A Writ of Error was brought againft the Heir, being Tenant for life of 


' themoyety of the Land, anda Scire facias againſt a ſtranger of the other 


Moyety, and the heir being in ward of the King, and within age, prayed his 
age and had it, and yet the Juſtices did go to the Examination of the Er- 
rors as to the ranger, and ſo it ſeems tobe, if Error be aſligned in the 
Writ, 9H, 6.46. axd 19 H.6.25. in the Lord Dadleyes caſe. | 
- In a Writof Errour when the Record cometh mmte the Court, the 
Plaintiff hath all that Terme to affign his Errours, yet if he doth not fue 
forth a Scire facias ad audiendum Erreres againſt the Defendane with a 
return thereof the.next Tearm; the whole matter is diſcontinued, vs. F. 
N.B.20.: g: acc;. ' — des | 
; Error was brought againſt one , who by the Writ was ſuppoſed to be 
dead, for which cauſe a Scire facias iſſued againſt the Heir and Ter-te-. 
rants, and the Sheriff returned, that the heir bad nothing by which hee 
might be waxned; and the Ter-tenants did appear, whether they 
ſhould proceed to the Examination of the Errors, untill the heir came in 
and appeared, becanſeit might be, that he had a Releaſe to plead , was 
the doube, andat laſt; foraſmuch as they did ſhew, that their poſſeſſion 
was by a feoffment, and not by wrong, it was awarded that a Scire facs- 
& ſhould iflue forth againſtthe heir at the ſuit of the- feoffees before they 
proceeded to the examination of the Errors; but contrariwiſe it had been 
if they had eatred by abatement , for then they ſhould net take advantage 
ofa Releaſe made to the heir, v3.8 H.4.18.ecc. L- 
If the Plaintiff appear upon the Scire facias: 4d- afſignandum Erroves | 
there the Court ſhall proceed to the examination of the Errors, but if he 
make default, the Defendant ſhall have Execution, for-the Court is not 
to examine the errorsalthough they be apparant, but at theaſſignmenc 
of the Plaintiff as it is agreed, 20 H.6.18. + 
In a Writ of error , one Scire facias was ſued forth againſt the party , 
and another againſt him who was Tenant., returnable art at acertain day, 
at.which day the partyes-appeared , and the Tenant pleaded Joynte- 
nancy with another, . the. Plaintiff prayed that the Court would proceed- 
to the examination of the errors, and it was holden that they might not 
proceed to the Examination of the errors, for that it would be inconve-- 
nient before the plea of the Tenant were tryed, for he might plead 
ſomething which might bar the Plaintiff of his Action, and. allo if the 
plainti # od he who were parties. were of:Coyin betwixt them, and the 
Plaintiff will aſſigne error, and the Nefendant-mighr alledge diminution 
66:tbe Record and. would not, the Juſtices ſhould. then adjudge that for 
| | error, 


error, then the Tenant ſhould be at a great miſcheif , and therefore it was * 


declared by them that they would not proceed tothe examination of the 
errors till the Tenants Plea was tryed, 3o H.6.2. 6. 

In 21 H.6.34. by Paftov, If one bring a Writ of error in the Kings 

Bench , to reverſe a judgment given in the Common Pleas, and hath ' 
a Scire facias againſt the Defendant, Ad «ndiendum Errores, ſuch a day , 
at which day the Defendant appears, . and the Plaintiff makes default, the 
Defendant ſhall _ execution without anſwering to the errors after- 
terwards aſligned, but if the Plaintiff be non- ſuit before he bring the $cs- 
re facias,< and then the Defendant ſueth the Scire facias to have the ex- 
ecution of the Judgment, there the Plaintiff may aſligne errors, and the 
| Defendant muſt anſwer the errors. 
Ina falſe judgment againſt an Abbot, the Plaintiff was non-ſuit , and 
the Abbot had a Scire facias againſt the Plaintiff, to ſhew cauſe why ke 
ſhould not have execution returnable, 1 5 Pa/ch. at which day the Plain- 
tif appeared and aſligned errors» and tendered Surety to ſue with effec, 
and prayed a Scire facies againſt the Abbot, Ad andirndnm errores, the 0- 
pinion of the Court was , that he might aſlign the errors againſt him 
without a Scire faciar, beeauſe they had day by the Roll. Puere, whe- 
there be a difference betwixt falſe judgment and a Writ of error. And 
'note, Thar the opinion is H.23 H. 6. That if the Plaintiff in falfe judg- 
ment be non-ſuic, the other party may preſenty ſac forth execution with- 
out a Scere facras, 

If in a Scire facias ad audiendum errores, the Defendant do make de+ 
fault, the Juſtices may proceed to examine the errors , as appeareth by 
the book, in 14 H.7.33. but there the caſe was, That the Husband and 
Wife brought an Action of Debt againſt H. who was. outlawed , and he 
| brought a writ of error in the Kings Bench, to reverſe the Outlawry, and 
had a Scire facias ad audiendum errores againſt the husband and wife, and 
the Sheriff returned the husband dead, and that the wite was married, who 
did not appear, it was moved that the Judges might proceed to the exa- 
mination of the errors, for the husband being dead, no Scire facias could 
ifſue forth againſt bis Executors, and when the wite is ſummoned and 
doth not appear, there is no reaſon that the party ſhould be vexed for her 
not appearance. But by Frowick,, Juſtice, the Writ of error ſhall abate , 
and the party put to ſue a better Writ, vs. 14 H.7.3 3. ac. 

Cheny levied a fine, and afterwards brought a Writ of error to reverſe 
it: And for error aſligned, that he was within age at the time of the fine 


levied, and had a Scirr facias againſt the Conuſee, Ad andiendum errores , 


and upon two Nicbells returned, the Court d.d proceed, and by witneſſes 
and inſpetion did reverſe the fine, 3 Eliz.Dyer 201. 


Grandfather, Father, and two Daughters, the Grand-Father levied a 


Fine (ome ceo,8&c.of Lands in {hefter, with a Remainder to himſelf for lite, | 


the Remainder to rhe Father Ee: heirs males, the remainder to the ecl- 


£ : & 7 ve L £ > 
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delt 


goo, ye 
and the Plaintiff during that time might come of age and ſo might be 


 Exvor. 


deſt daughter ini taile ; tho remainder over, the Grand-Father dyed , the 
Father dyed without iſſue male , the eldeſt daughter entred, the youngeſt 
daughter in her own name, and inthe name of her ſiſter, as cofin and 
heir to the Grand-father , brought a Writ of Error returnable in the 
Kings Bench to reverſe the fine. ( dire&ted to the Juſtices, and not Came- 
rario Ceſtrin. quod nota ) which was returned with the Record,and a Scz- 
re facies iſſued forth againſt the heir of the conuſee, Ad andiendum erre- 
res, who had nothing in the Lands, and none againſt the Ter-Tenant, the 
eldeft daughter not appearing, ſhee was ſummoned and ſevered. In this 
caſe it was halden, | | - = | 
Firſt , That the Writ of Error was well broaght here in the Kings 
Bench, for that Errors are excepted in their Charters of (beffer, 
' Secondly , Ir was holden that the Plaintiff might have had a Scire fac; 
#: againſt the Ter-Tenant, for otherwiſe if he have Judgement that he be 
reſtored to the Land, he cannot have execution ; for tf the Tenintbe pur 
out withour ſummons, he may have an Afliſe, and it may be thac he hath a 
releaſe to plead, which hal caſe the Coun from examination ofthe errors, 
and thereupon a Scire facias was awarded againſt the eldeſt Siſter, as Ter- 
Tenant, and afterwards the heir of the Conuſee did plead to the errors /x 
wills erratum eſt, andthe Ter-Tenant was ſummoned Aa zndiendum er- 
rores, 04.14 Eliz. Dyer, 220.221. : | 
Three men recovered in an Aſliſe apgainft B. and others, B. and the 0- 
ther brought a Writ of Errour in the Kings Bench, and pendant the Writ, 
one of the Plaintiffs in the Writ of Error dyed,andthe Court not knowiug 
of his death, proceeded to Examination of the Errors, and did reverſe the 
Judgement : And afterwards the Plainriffs in the Affiſe brought a YVrit of 
Error in the Kings Bench, two queſtions were moved in that caſe 
Firſt , If a Writ of Error did lye upon a Writ of Error in the ſame 
Court. before the ſame Juſtices. | 

Secondly , If one of the Plaintiffs dye pendant the Writ , if the whole 
Writ ſhould abate. It was faid in that caſe that the Writ was well brought 
and that it did not abate, becauſe the Writ of Error was in effect bur in 
the nature ofa (ert#orare, for by the Writ, the Judges of the Kings Bench 
bad only a ſpecial authority to proceed to the examination of the Errors, 
and ſo it was adjudped. vi.2 R.3.1.'and 2 R.3.20. in a Scire facias. 

It was holden by Swte Juſtice, Ifi-b 28 and 29 Eliz. in Bilford and Ded- 
dingtons Caſe, thatifa Record be once before the Juſtices, and Errors 
therein be aſltpned, the Juſtices may proceed to examine the errors, al- 
though no Writ be brought. But C/exch Juſtice held, that there ought to 
bea Writ of Error before any judgement can be given to reverfe the Er- 
rors in the firſt Record. 

A Scire facias was brought by an Infant to reverſe a fine by him levied 
within age, a protection was ſhewed forth for the King, De ſervitio Re- 

chlnfeabe protection might be continued from yearto year , 


. 


barred 


Loan 
Exyror 


barred by his Fine, the Court adjudged that they mighe proceed to exa- 
mine the Errors notwithRtanding the proteQion, 21 £.3.28. ac. 

In the Caſe which was P. 15 Car, in the Kings betwixt the Earl of Ox- 
ford and Waterhon/e, ina Writ of Error toreverſe a Fine, the Plaintiff 
for Error alledged, that at the time of the Fine levied he was beyond the 
Seas, the Defendant alledged that he came into Eygland within the five 
years, the Judges proceed to examine the Errors, and being at iſſue whe- 
ther he came into' E»g/end within the five years or not, the Jury found 
that he came over in Taly and notin Aguf#, which was the time in the 
ifſue joyned, yet the Court was clear of opinion that the Fine could not 
be reverſed upon that Wrie of Error, for although the Jury found tliar 
he came over in xy, yet the ſubſtance ofthe matter was, whether he 
was in England ſo as he might have made bis claim, or reverſed the Fine 
_ for ſome other cauſe, and therefore in that caſe it was adjudged that 
the Fine ſhould bar him. 


Jn CO 


"I — 


Who ſtall have and maintain a Writ of Error, and whomot $ and 
againſt whom the Writ doth lie. 


\ TOne ſhall ſurmiſe Error, or have a Writ of Error but he who is 
party or privy to the judgement or eſtate, 21 H. 6.29. 6.22 E.4. 


2% - | 

Of Error in the Record, none ſhall have advantage but the party or his 

heirs, 9 £.4. 14.6. | 

If the Tenant in a Formedon vouch one, and he voucheth over, and 

fo there be ſix or ſeven youchers,. every one of the vouchers ſhall have 
a writ of Error upon.the Judgment given againſt- the Tenant, becauſe 
everv one of them ſhall recover in value, by Yavs/car, but the reaſon of 
that Caſe is given by Bryan, becauſe they are privy, for they come in by 
courſe of Law, bur if in a Formedon the Tenant make defence, and the- 
Demandant faith. that'before the Tenant any thing in the Land, that one. 
A. was ſeiſed and enfeoffed the Tenant with warranty and prayeth that 
he be ſummoned, if in that Caſe Judgement be given againſt the Tenant, 
and the Tenant have Judgment over, the Tenant ſhall not have. a writ of 
Error for the Errors which was betwixt the demandant and the vouchee, 
for the vouchee doth not come in by courſe of Law, and the Tenant was 
not privy, 22 E. 4. 32.4. 

Piers of $, brought an attaint againſt S.de R,upona Verdict which paſ- 
ſed upon a writ of Entry /wr diſſes» betwixt the ſaid Piers 4eS. andsS. 
de R. in which VVrit of Entry S. did anſwer as Tenant, and yet not-- 
withſtanding becauſe that S was not Tenant the day of the Attaint 
brought, nor never after, the writ of attaint. did abate, and yet the at-- 


taint vyas-freſhly brought vvithin half a year after the Judgement. in me | 
| | rit: 


Error. 


-Grft vvrit 6 Af ples 6. and the reaſon of that Caſe is given 'by .Fitzh 
'mhis N.B.107.k. becauſe the Attaint is maintainable onely againſt the 
Tenant of the Land wth out naming him vvho vyas party to the Record, 
.and in that Caſe he vvas not the Tenant, but in that Caſe it is agreed, that 
a vwrit of Error is good againſt him vvho vvas Tenant of the Land at the 
time ofthe Judgment, although at the time of the yvrit brought, he hatt; 
nothing in the Tenancy, vide 6 eAſ.6.14. 4{.2.BÞr. eAttaint5 98 
IF a man hath iſſue tvvo ſons, and the eldeſt entreth into Religion, and 
the father dieth, and a Recoverie is had againſt the younger Son of the 
'Land by erroneous Judgement, and afteryvards the eldeſt Son is deraign- 
ed, the eldeſt Son ſhall not have a vvit of Error upon the Recovery, but 
in that Caſe the younger Son ſhall have the vvrit of error, becauſe heis 
party and privy to the Recovery, and vvhen he hath recovered and re- 
verſcd the Judgment , the eldeft Son may enter upon him, 9 H.7.24. 
Br. Error 154 F.N.B.21. L. but 2uerefor Hill 18 Eliz. in Henning- 
hams Caſe, the ſpeciall heir ſhall have the vvrit of Error againſt the opi- 
nion of g H 7.24.vide 1 Eliz.Dyer go. Plow. (ogitat. 24.acc.that the heir 
at lavy ſhall have the vvrit. 

3.H. 4.19. The daughter ſpeciall heir to the eſtate tail ſhall have the 
Writ of Error, although there be a ſon who is heir at the Common Law, 
againſt the opinion of Forte/ſcae, 22 H.6, 23. that che heir at the Com- 

+ mon Law ſhall have Attaint and Error. 

The Bailiff cannot have a writ of Error upon a judgement given a- 
ainſi che principall, becauſe he was not privy to the Judgement, but he 
ſhall have allowance thereof by way of Plea, 5» « Scire factas brought. 

In an eſ«mpſir Judgement way given apaioſt the Principall in 
rhe Kings Bench, .and after a Scire Ms againſt che Bail, afcer- 

wards they boih joyn in a writ of Frror, and it was adjudged that 
the VVrit of Frrour ſhall abate, becanſe they could not joyne, 
and then it was defined that the Bail might have a new writ of Er- 
ror by himſelf vpon the Record corem vobs: reſidet, which was denied 
35s weil becauſe a Scire factas is not an ation in which a Writ of Error 
is given in the Exchequer chamber ; and alſo becauſe the Record doth 
remain in the Kings Bench, and not before them, Forreſt and Sir James 
Sandlands Caſe, Hob. Reports 84.yet it was (aid, that it bad been rated 
in one Afatthe\vs Caſe, that ſuch a Writ of Error had len for the 
Bail, 

If erroneous Judgement be given againſt Tenant for life, he in the Re- 
verſion after the death of Tenant for life ſhall have a Writ of Error 
and reverſe the Judgement, vide4. Ma. Dyer I. and ſee 20 EF. 3. tewp. 
Errer 2. he ſhall haye Error during the life of Tenant for life, 8 H.4. 
50. 4cc. 

If the Demandant in a Forgedon be barred by Verdi or demurrer, 
bis Iſſue may have a new Writ of Formedon, and ſo if he be barredin a 
Writof Error upon a Releaſe of his Anceſtor, his Ifſu* ſhall haye a neve 

; Writ 


Erroy, 


Writ of Error, for he claims in not onely as heir, but per formam Das. 


and by the Statute of peſtwinſter 2.cap.2. ancihall not be barred by faint 
falſe or pleading. of his anceſtor, C.6 part 7. in Ferrers Caſe. 

Sir Ra/ph Rowlet being Tenant in Tail with the remainder over ſuffered 
2 Recovery tothe uſe of Sir Nicholas Bacon, ard to avoid Error did 


releaſe all Errors, and afterwards brought a Writ of Error, and was bar- 


red by the Releaſe, but it was adjudged that the ſame did not bar the 1{- 


ſue in Tail of his. Writ of Error, for hat the Right of the Tail 


was not deſtroyed and in that caſe it was holden, that it the iſſue in Tail 
faif, that he in the remainder by the Statute of g R.2.c4p.1. might main- 
tain a Writ of Error, although he was not party to the Record, 3. Elz.. 
Dyer 188 ES | | 

If ant the Writ of Error, the Tenant do covey the Land unto 
another in Fee, yet if erroneous Judgment be given, a Writ of Error 
tyeth by the Feoffor, becauſe the Demandant is eſtopped to ſay, that 
the Tenant did alien the Land, pendant the Writ, becauſe the Tenant as: 
to the Demandant was Tenant, and if the Demandant doth recover by 
erroneous Judgement, if after the Feoffer doth enfeoff the Demandarr... 
Dsere in that Caſe whether the Tenant ſhall have a Writ cf Error, 
20 Aſſ.2. | | 

A Tenant broughta writ of Error in the name of the heir, and not 
in his own name, Kellaway 193. 

If a man be bounden in a Recognizance, Statute Merchant or Staple, . 
and maketh a Feoffment in Fee and Execution be ſued, if there be Error 
in the Execution the Feoffee ſhall have a Writ of Error, and not the 
Recognizor, for the Feoffment made after the Recogniſance is good,and. 
he is the party who is grieved, for the Lands are extended in his hands, . 
and. if the Feoffee ſhonld not have a writ of Error the Law were defe- 
Rive, and he without remedie, for the Recognizor cannot not haye Er- 
ror, becauſe the Land is not extended in his hands, and it 1s not like 
where a recovery is bad againſt one, or an Action is brought againſt one, 
and pendant the writ or after the Recovery he maketh a Feoffment for 
three, if there be Error the Feoffee ſhall not reverſe the Judgment and 
recoverie, for that the Feoffment pendant the writ, or after was not good, . 
17 Aſ.24. ſee Error 71, vide 18 E.3.,25. b.acc hewho is the party grie-- 
red ſhall. have the writ of Error, although he be a ſtranger to the - 
jadgemant. | _ 

It Erroneous judgment be given againſt a Baſtard, and he dieth with« 
ont Iflue, no body ſhall maintain Error, 15 Af. 8. by Pole. 

 17eAf.. If the Juſtices award Execution upon a Statute Merchant or 
Staple, . and the Sheriff extendeth the Land, and doth not return it, an. . 
Aſliſe lyech againſt the. Sheriff, and the party may ſue forth a new Exe-- 
cution. Gn | , 
-The Succeſſour of an Abbot, Prior, or Parſon, or the like Corpora-- 
tions, ſhall bare a writ of Error of a judgment given againſt COP | 
EE | eceſſors - 
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% Ex or. 
deceſſforsfor fuch things as'touch the Succeſfion or Corporation, 12.8.8 
And by Pollard, the Patron may have Error although he was not prayed 
inaide of And vs, Firz. Error 92.in a 2uarsimpedic brought by the King 
againſt the Patron. and Incumbent, and: Iudgement was given-only againſt 


the Patron,the Parſon brought a VVrir of Error; but the reaſon thefe was 


becauſe he was party to the VVrit, though-he were nor party.to the Tudg- 
ment; but if he-had.not bin party to the V'Vrit he could not have had Er- 
ror,as in Attaint,ifhe be not-privy to the V'Vrit he ſhalLnot have Atrainr, 
44 E+3.6.and 7. 2 OY 1 Et 
Ifa Precipe quad redgdatibe brought againſt one, and pendant the V'Vrit, 
he make a Feoffmenc in fee to another, andafterwards erroneous Tudge- 
ment is given againſt him, he ſhall havea V'Vrit of Error againſt is own 
Feoffmenr, for that the Error is Collateral to the tytle of the Land; ide C. 
1.Partin Albanies Caſe 12. Aſſ. 41 acc. TO 
| Execution was ſued forth upon. a Statute before the time- it ought 
ro have bin ſued, and the Feoffee of the-Land brought'a V Vrit of Error 
to reverſe the Execution. It was objected, that the VVrit of Error did 
not lye becauſe he was not party nor privie totheRecord, yet becauſe he 
was the principal who was grieved by the Execution, it was adjudged that 
the VVrit did lye, 18 E.3.25.6. | 
In 34-Eliz.inthe Kings Bench,the caſe betwixt Shirrington and Worſley 
was this, Sherrington did recover in an Action of Debt againſt or ſley, 
who aliened the Land to one.C barneck, Afterwards an Ele got was award- 
ed upon the Roll, Charzoch brought a.VVrit of Error to reverſe the Exe- 
cution, it was objected that YVrit did not lye, 1. becauſe he was a Stran- 
ger to the Record, 2. became he.came in, under, and after the tytle of Er- 
ror, yet notwithſtanding the. V.V rit was admitted good, nd the Party 
forced to plead to it, for that Charxeck/was the Party which was greived 
by the Execution. FE NP EEO | 
Ifan Exigent be awarded erroxiceagainſt the Teſtator,it ftands in force 
until it be reverſed, and the Party ſhall-forfeit his-goods. But his Bxecu- 
tors or Adminiſtrators, after the death of the Party, may have a ſpecia! 
VVrit of Error reciting all the ſpecial matter, and reverfe the Outlawrie; 
but a general writ of Error they cannot.have, 34 Ez. in B. R.adjudged, 
acc. But if a man be outlawed incaſe of Felony: there the Executor 
cannot reverſe the Attainder for Error,and fo reſtore the blood by Dode- 
ridge and ones Juſtices in 3. Car.in the Kings Bench, where the Caſe was, 
Thar FF. /ſley was ſeiſed in Fee of: the Mannor of Saxdridge inthe County 
of Kent,and had iſſue Henry 1ſtey, who was indicted ofRobery,18 of E/:z. 
and 19.0f Eliz the Record of the Inditment was brought into the Kings 
Bench. And thereupon 20 Eliz, Henry Iſley was outlawed, William. 1 ſley 
dyed ſeiſed, and Henry Jfley entred into the Land as Son. and heir. , and | 
being thereof ſeiſed , deviſed the ſame to 7. S. in Fee, who conveyed the 
Land to one Bracker. Brooker brought a VVrit of Error. to reverſe the 
Outlawrie of Henry 1ſicy.. And it was adjudged 7 7in.3. Carol; -inthe 
Kings 


Eres 


Kings Seach, has Brookes the. Purchaſo: 
and reſtore UT oy by the VVrit CENT: DANS Ig 
 Exerutors or Adeipifrators hall ave a Writ of'Error upon a Judge- 
ir againd. their ;eſtaror, jor Pghr , or Damages, FN, B. 


nt . L 


Writ of Entre inthe Poſt againſt the Fusband galy inthe life of the Wife, 
ted of Treaſon, and executed, 

ment;,., thar. he ſhall forfeit all ſuch 
k he fiad pr qught xo have in fee. or in 
= on committed. A'ter- 


perſon attainted was not on_—_— ,and a rule was then taken, that ſuch a 


2. That the Writof Error being a bare Action with conſiſts more in 
privity then an Action which is accompayned with a Right was not g1i- 
ven to the Queen by the general words of the AR. 3. That he in the Re- 
mainder expeRant uponan eſtate in tail after the Statute of Donis migl:c 
have a Wrn of Error as an incident, Jureſtie given unto him according to 
the Rule of the Common Law. 4. That upon the Statute of- 9 R.2. cap.3. 
he in the Reverſion or Remainder upon an eſtate. tail ſhould not have a 
VVrit of Error, for -heis out ofthe fntention of the At, becauſe an 


neraf 'grant ofthe Mantier , andofall intereſt claimed and demand there- 
in,s Writ of Error.will not.paſſe, bur if it will paſſe at all ic muſt paſſe by 
cxprefle words of VVrit of Error ſee 3. Part the Marquis of Wincheſters 
-AlCs. oe Tos ps : 
In Debt brought by 20 minus in the Exchequer, the Plaintiff makes a 
Retrazit in proper perſon: viz« Fatetrr [#4 in Curia hic nlterius rolle preſe- 
quz, but no Amercement is ſet upon the Plaintiff, and:Judgement is given 
that the Defendant eat five die, which is Error.Yetthe Plaintiff may have a 
VVriz of Ercor, and reverſe the Judgement for no imperfection , is 
faved in ſuch Caſe,;by any Statute;.when Judgement is given upon Re- 
rraxit, but ifin any Action brought the Tenant do diſclaim, be ſtall-nor 
have \a VVrit of Error -againfthis Diſclaymer , for by .. his Diſclaymer 
he hath. barred himſelf of bis Right 'to the Land; againt which he 
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eſtate in tail maybe poſſibility continue forever. | 5. That by the ge- - 
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ferzio ſuch Cafe, the Juſtices ſhall- have day within which 3. Coutities ſhall 


cannot have a VVritof Errorto have Reſtitution. Ys. (*.8.part. FerChers 
Caſe.6 E 3.7.F.N.B.22.acc. m = - 

A Fieri facias iſſued forth againſt the Defendant who dyed , and after. 
wards the Sheriff levyed the Execution againft his Adminiftrators,and the 
Adminiftrators brought a V Vrit of Error to reverſe the Judgement, 6.F, 
6. Dyer 76.Vincents Cale. rr TE... 

A VVrit of Error doth not lye againſt a Stranger to the Judgement;as a 
VVrit of falſe- Judgement doth , withour naming him who was Tenant 
and party to the Judgement; But ina VVrit of Error he ought to name 
him who was Party to the Jpdgement , whether he” be Tetianc to the 
Land or not. F;N\. B $1.and'1 07 R. A. YVrit of Error muſt be ſned forth 
againſt him who'was party;or his heir, or Executors, if the ſame bein a 
perfonal Action, otherwiſe the V Vrit hall abate, 


th. _ 


————— — 
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Ir tohat Conrt A Writ of Error ſhall be brought , and to whom it 
ſhall be dirc&ed , and.the manner how. | 


Rror in Proceſs-in the Kings Beneh,or for the defauſr of the Chark may 
be reverſed in the fame Court by a Writ of Error before the ſame Iu- 


E 


tices. Alſo in the common Pleas after Indgement given, the Judges there 


may reverſe their Indgement the ſame Term for rt e like Errors. But Er- 
rors in matters of Law muſtbe reverſed in other Courts,and before other 
Judges, V4.1 £.4.41-7 1.6.28. it Hydebrans Caſe. 2 R.3.1. in Bengers 


'Caſe.19 H.6.2.15 E 4.7. and 8.ace. 


Errors-in Chauncery ſhall bee reverſed in Parliament. But thefzme is to 


| $eunderſtood where the: plea is hoſden there infthe Petty Bagg, whieb 


1; a Court of Law, where the partie hath priviledge , for upon matter of 
Sub-pena, no Writ of Error lyeth,z7 H.6.13. | 
A Scirefacias was in Chancery to have execution of a Recognifance, 


_ the Nefendant- pleaded a Defeazance which was dated: before the Recog- 


niſance, but delivered after , which was not received but Execution 
awarded, for which cauſe the Plaintiff brought. a Writ of Error-in the. 
Kings Bench, and reverſed the Judgement. Note. Both Courts are (ran 
Kege,14 Eliz. Dyer 3s. ODS one | Lt. 
Falſe Judgement -piven in Wales ſhall be reverſed before the Jaſticeser- 
rant there, bur zf there be no Juſtices there, then it ſhall be reverſed inthe 
Kings Bench. But by Forre/cxe and'others it ſhall be reverſed in Parlia-- 
ment,19 H.6.12.. do © 08 
Note by Neeaham,if a Writ of Error be dire&ted to-the Juſtices of Che- 


be 


Error. 
be determined ts reverſe ar afirtt the Iiidgement, and if they will reverſe 
it;the Record ſhall never be ſent ' into Ty Kings Bench __ elſe where, 
dur the Iuſtices of Chefter ſhall give Tudgement. Bac if they will a firm it, 
then the Record ſhall be ſent from thence into the Kings Bench , and if ic 
ſhall be reverſed there , they ſhall pay 100 1. 34 H.6.42. 

It is holden in 5 B:2; Fare. Error 89.' That no Writ of Error ſhall be 
drought here of a Judgement given in Helaxd,' if not upon the default of 
the Iuftices of the Kings Bench in [re/and: and note, that there it is ſaid, 
that chere is no Original here, but the ſame remains there , and therewith 
agreeth. 37.A0[ 5.-Fitz. Aſfiſe 328. Hep \; "£48 

| Upon a Record removed by-a Writ of Error out of a County Palatine, 
An_n ſhall be awarded in' Banco - by Finews:, Vide 21 H. 7. 

: In21 H.7.31. Itis faid,that many VVrits of Error were ſued here in 
the Kings Bench, of Iudgements had and given in Ca/lis, although it 
was ſaid by Butler, that their — there were by the Civil Law.But 
ſce after 21 H.7-433. P1.32.by Brudxe! If erroneous Indgment be given in 
a County Palatine, it ſhall be reformed by VVrit of Error, or falſe Iudge- 


ment here. But if a Indgement be given in #/ales,or in (allis , it cannot ' 


be reverſed here, becauſe thoſe were never parcel ofthe Crown, but Coun- 
ty _— wee parcel of the Crown , and afterwards were exempted, 
21 H 7.33.0. 
A vVvrit of Error lyeth upon a Indgement given in 1re/a»d in the Kings 
pong in Englazd,2 R.3.14.in the Merchants of yraterfords Caſe, N,B.22. 
KCC, | 
A VVrit of Error was brought in the common Pleas upon a judge- 
ment given before the laftices of Adlife in the County of Monmouth, the 
Defendant did demurr to the Iurifdiction of the Court to hold Plea of 
Error upon a Iudgement in Aſſiſe (raw 7afticiar. per literas patenter. 
And by all the Iuftices, the Writ of Error did notlye, 8 Eliz, Dyer 
25J0. | 
If Erroneous Iudgement be given in the Courts before the Sheriffs in 
London, the Writ ot Error nut be directed out of the «Chancery to the 
Major and to the Sheriffs ( although the Iudgement be given in the She- 
riffs Court to remove the Record into the Huſtixgs of Londen, which is a 
Court holden before the Major) and there che Record fhail be examined, 
and ifthere be Error in it, they ſhall reverſe the Record by the Cuſtome 
of the Ciry,F,N:B.22.H.23.4. And when Error is ſued upon a judgement 
en before theMajor in the Haig s,it ſhall-be at St Afartins le grand in 
| ; erin by Cemmiſlion , andthere the Mayor and Aldermen ſhall have 
day by 48. dayesto be adviſed of their Record, and then the Recorder 
ſhall record it ore cexnr, 34 H.6.42.. | | 
If a man be outlawed in Debt, or other perſonal Aktion, and brings a 
VV ri of Error , by which the Record is removed , ard then he pur- 
cbaſeth his pardon, and hath a Scire faces, -the Piaimiff may declare 
| = CET 2 ' ___ upon 


379. 


ipan'the old Oripinal-in the: Kings Beffch:o moiwichſlandung thar the 
Statute of 5 E.3. bethat he that is: outlawed before appearance render 
himſelf to prifon in chat Court where the Exipent was awarded,and there 
declare upon the Originals 1. H.7.12. and 19.4cc-\ ! © 
The Statute of 3 H.7. whichrere&s the Court of -S1archember,provides 
that the Lord Chauncellor,:Treafuror,Privy ſea); qr any two of 'them,cal- 
Ting to-them ;one Temporal Lord , and.onc SpiritualiLord of the Privy 
Councel, and the two chief Juſtices, ſhall examine Ryots, &c.. and thar 
none ſhall be Indges but the Chauncellour-, Treaſuror ,. Privy Seal, or 
2. of them, and the other but Aſſiſtants, and not Iudges; Ifinſuch Caſe, 
the Chauncellour and Treaſerour do-not call the others,, 'and-do;b 
their adviſe,che ſame is Error,$ H.7.1z.P/0,Com.393.4cc,. ye 
Note. The form of the VVrit of Error directed to the Juſtices of the 
Common Pleas is thus,viz foh. Priſoit Capital. Fufticiar.e& ſoctis ſwis,and 
not Capital Iuftices: only, for the Records are.not before him alone: in the 
Exchequer, the V'Vrit.is not. 7 he/aurario & Baronibus, but Baronibus tan- 
1am, forthe Records are there before the Barons only, 28 H.6 1x. And 
-when aRecord is remoyed. out-.of. the Exchequer into the -Exchequer 
Chamber by Error, when Iudgement is given all ſhall be remaunded, and 
Execution ſhall be awarded in the Exchequer, but it is otherwiſe of other 
Courts, 15 E.q.17, , | - 


Sl "hs LO LR TN OP A - — — __ 


———_ 


* Where a m.n ſrall not take advintage of his own de. 
| fau't by Error ande contra 3 Ana where one who is uot party 
to the.js rit , ſhall have Error, or takg advantage, or Error, _ 


FN18 E.4.19 Itis holden by Piget & Check, That if Ioyntenancy, ſeveral 
& Tenancy, /4i/noſmer,taking of Husband pendant the VVrit or the like 
which prove the VVrit abateable, if the party plead other matter he ſhall 
-not havea VVrit of Error,contrarie it is of death , Or other thing which 
- proves the V.Vrit is abated. | 


\ If in Action brought the Defendant doth appear , and hath matter to 


: Plead,be ought to plead it, and ſhall not be admitted afterwards to aſſigne 

. the ſame matter for error,as that there be 2.dates, with addition, Yide 21 
 - E.3. Error 4.7 H 6 39 «cc; 

- In a Writ of Conſpiracie.bronght by A. againſt F. TH, and others, the 

: Plaintiff declared that the ſaid 7. A7.did procure the ſaid A.to be appealed 


of Robbery done at.yy. for which he was impriſoned 'until he was acquit- - 
ted, ?:Af.appearedand pleaded Not puilty, which was found againſt him, 
and the Plaintiff had Judgement Rae Es damages, 24. brought a 
Writ of Error, andafligncd 2 Errors againſt the Judgement , .1.That the 


- Iudgement: was giver againſt him betore any other of the Defendayts 
' were attaine, .and he could not conſpire alone;  2.5That after Iudgemenc 


"Ti Was 


was given againſt him, that there was n&Proceſs againſt the others. Ard 
the Record being viewed by the Iluſtices, was that the faid 7.27. cam aliis 
Conſpiratione prehabita procuravis.the ſaid A to be appealed,and there:ore 
it was holden that the Procurant being by him , and he having pleaded ts 
1ſlue, he ſhould not take advantage of his own default , who might tave 
demurred upon the Evidence , and although it was Error in regard con- 


ſpiracy cannot be by one, yer he ſhall not have advantage of it, Vide acc. 


2 $36... - 
An Action of Treſpaſs was brought againſt the Husband and Wife, and 
two others, the. Husband at the Exigent appears, and the VVife, and 
the-rwo others were waives. The two brought a V'Vrit of Error be. 
cauſe the Exigent was awardedafter the ſecond Capias, and before the 
plurtes returned, and for that cauſe the outlawry was reverſed, and it was 
-ajudged , that the wife in that eaſe ſhould have advantage thereof, al- 
. though ſhe was not a party to the VVrit of Error brought. 8 & 2. ſee Oxt- 
lawrie 17.4CC, | | | 
The Cuſtodie of the Caſtle of C hefer was granted unto A. and B. and 
the Survivor of them, A. dyed. and a Scire facias was brought againlt Y. 
to repeal the Grant, .and Iudgement was given that the Grant by 
Letters Pattent ſhould be. cancelled. B . brought a VVrit of Error in the 
Kings Bench ,. and although that it was objected, that a Petition ought co 
have bin ſued to the Queen, to haye a-VVrit of Error, according to the ' 


Book of 23 E.3.24. yetyip.regard-B claimed but a Freehold , and his life , 


might end before he could obteyn leaye to bring Error , that there the 
 V'Vrit was granted, and that he might afligne Errors to reverſe the Iudg- 
ment,without any Petition ſued to the Queen, H.29 Eliz in B.R* Hualc- 
ſtones Caſe.C:3.Part Inftir. 214.6. 

In 40 E.3.15: In an Action brought there the Tenant tooke day prete 
_ partix without any Eſſoin,and at the day he was eſfſoined, aad Judgement 
rs given againſt the Tenant, be brought a Writ of Error, 
and for Error alleadged : that there was no eſſoin entred upon Record, in 
that caſe although it was ſaid, he might have taken advantage thereof ac 
the time by way of Challenge, yet the Writ was awarded good.” Burt 
D2nere of that caſe, for the Reporter doubted of the Caſe , tor that his 
| Report did varie from other Copies ; bat that caſe ſeems to be reſoly:d, 
_ by Mr, Fizherbert in his N', B.21, otherwiſe, becauſe it was a matter 

which was for his advantapge,and (.5.P art inTeys Caſe voucheth the ſame - 
' Inftice,and ſaith, That a man ſhall never reverſe a Judgement for Error, if - 
he cannot ſhew that the Error be in his diſaygantage,Yiae 7 E.3.25. F.N. 
B,Z21.4c6. 

In 8 H.5.2.4. A man brought a Writ of Error,and aſſigned for Error, .. 
that in a Writ ef Diſceit brought, he himſelf prayed day , and day was - 
given him, viz. a longer day,then the Common day, there the opinion of 
Haxhford and the whole Court was , that it did not Le in the Party to - 


aſligne the ſame . for Error , becauſe it was for the ſaid Parties own ad- - 


Yantage - 
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Eyvor. 


.yantage ; as in Caſe ifa man will affigne for Error, that ina Seive feolar 


he himſelf was eſſoined, he ſhall not be received to aſligne the fame for 


Error to reverſe the former Judgment, Vide F.N.B.21.4cc. 


C-8.Part in Beecher: Caſe ; a Retraxir entred dy the Plaintiff is a bar for - 
ever, yet in ſome caſe alchough ſuch Retrexis beentred , yet the Plaintiff 


himſelf ſhall be admitted roa Writ of Error, if Judgement be entred 
that the Plaintiff faretur /c witerins nolle proſequi deſendentem de placite 


Preaid, and therefore the principal cafe there was,that A.broughe a Writ 
of 2 uo minus inthe Exchequer yams it was found for the Plaintiff, 
and for want of a good Y5/ne Ju . yg was ſtayed, and afterwards A. 
entred a Retraxit, viz. Confeſſed /e ulterins nolle proſequs, whereupon 
Judgement was given,that the Defendant eat fue die, bur the Plaintiff was 
not amerced as he onghe to have bing, Afterwards 4. broughe a Writ of 
.error,in that caſc it was reſolved, that thePlaintiff ought to have bin amer- 
ced, for that a Retraxit was a voluatary acknowledgement that he had no 
cauſe of Action , and was a perpetual barr, and becauſe he way not amer. 
ced, thay it was Error, and although (as it was there ſaid. that a man ſhall 
not take adyantage,nor aſligne thar for Error which is for his advantage, 
(as his not amercing was, ) yet becauſe the principal Judgement was not 
perfeſt , for that the Amercement ought to haye part of the Judge- 
. ment, and che ſame was for the advantage of the — , for that cauſe _- 
Writ of Error did lyc,and the Tudgement was reverſed, but upon a Ketr«- . 
xit otherwiſe entred, though there was Errorth the proceedings, yet the 
Ame ſhall be a perpetual barr, and the Plainciff ſhall not have a Writ of 
Error,and ſo was it adjudged, P a/c.17.Caroliin the Kin $ Bench,in P aines 
Caſe,for a Rerraxit is as ſtrong as a Releaſe, and Error thall got lye after a 
Releaſe of Errors. | | 
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I. How Execution ſhall de in « Recovery int 4 Conrt Baron , Anci- 


ent Demeſne , Court of Admiralty , or other Comrt Spe- 
cial. 


PON aRecovery in x Court Baron, they ofthe Courts, ,x ;.; 

have not power to do Execution ofthe goods of the De- 1: is admitted 
fendant , but they may diſtrain and keep the poods in #94! #02 2re- 
fafe Cuſtody till the Plaintiff be ſatisfied, 4 H.6. 17. £xe- 99 7 38.in 


; a Court Baron, 
cution 1. 2. Ha. 27. | tbat the Bajly 


— may do execu- 
tion and deliver the Defendants goods to the Plaintiff there, y E.4.10, 


| But where in Ancient Demeſne , the Plaintiff doth re- Vi.s H.s. 17. 
cover in an Aﬀiſe, and doth diftrain for the damages, be may fell the di- P<r Curiam, 


fireſſe and deliver the mony to the Plaintiff, 7 H. 4, 27. Execution 1 4 a Fc ro-wi | 


Gage Deliverance 2+ | rity 70 deliver 

: ; : ot tbe goods to the 
party 3, egecution, bat he may diftrain them wntill the party be [ at isfed, And zote, 1835 there /, aid » that tbe 
Uſage is to award a Levari facias, but whether that be by euſtowe or by the Common Law, Quzre; 


In a Leet they may preſcribe to ſell the difireſſe for Execution , and ſo Note, 8 Caize 


in a Franchiſe which hath conuſans of Pleas, 22 eſ.61; B.R.1t was ad- 
: ; _ judged in Dob- 

| ſons caſe, that 4: ſult of goods taking 1 CXCcn1om upon a judgment ju a Court Biron was not $90d wWith- - 
out 6 /peciall cuſtome. 


| TheStatute reftraines the Court of Admira'ty to hold plea of a thing M.to Jac. ix 
done within the body of the County, yet they may award Execution of Co.B adjudged 

the body, or of the goods of a man which are found upon the Land, up. oats. th 

on a recovery in their Court, 41-19 H.6.7. Barr 110, Barkers caſe. - 


And upena judgment in that Court,they may ſue forth an execution of it ito forreiz parts, as into France &e.-- 


Land is recovered in Ancient Demeſne, the Tenant bringeth falſe 
judgment in Bank, and doth not purſue his Action, ſo'as the ot her is ouſted: 
of his Execution in Ancient Demeſne, and it was hoſden that hee might- 
ſue forth Execution in the Common Bench, as in caſe where a Writ of 
Error is ſued in the Kings Bench and is not purſued, vi. Title & xecntion 
27s | 

Debt lyeth in the Common Pleas upon a Recovery before the Mayor of- 
the Staple, 9 H,6, Execution 6: 11 How 


Execution. 


1 I. How Execution ſhall be a gainſt Executors or for Exeentors. 


har, par yr Xecationfor the principall ſhall be of the Goods of the dead , upon 


.9H '. L fully ad = x9 har inf and forL of their 
Ln [ own poodsf's 1'H.4.i50 Fe To "Ee pee 


33H.6n3. 46 UI POR heed - BY P ac the; Lev. tac, If)  pechll: .Wiie WAS &- 
« = 7 wes Warded to have Execution of the goods of the dead, if &c. and if nor, of 
Wong | for Cheir.own goods, (1 H.470.9H 6.9. 2 Hi4.4.. 

« falſe plea, The. Executor of av Executor., ſhall ſae Execution ofa Statute made: 
to the firſt Teſtator,and ſhall have debt at the Common Law, but an Ac- 


| mg is given to the Executor by the tas I13 8 av 3. Execators 


— _ 


—_ 
——————_ hm em s 4 | , 


111. When Execution ſhall be awarded ateng Erter, or a 
taint be broueht. | TT h.-- 


A Ticor was brought upon a verdiQin Treſpaſſe before Juftices oj 
Ojer and Terminer, and becauſe it appeared upon Record that be 
had not payd bis fine to. the King, he was committed co the Fleet, nat 
&-c. yetthe Actaint is todefeart the Verdi 16 wſſ; 2. 
;- Andupon an Artaint a man ſhall not have a Swper/earas, ro ſarceaſe 
the Execution , for the verdi& ſhall be intended to be true untill the con- 
trary be proved, and ſo no Sper/edeas ſhall be upon Certificate of an 
- Alſllife, P.5 H:7.22.Swperſedeas 6. 

"ig toy Far If one bring a Writ of Error, Men/e Mich. and ern bring ano- 
dax in Datc. Cher Writ of Error, 15 Martini, and the other party ſhew the ſame to 
«1diortbies the Court, he ſhall have Execution, for ſo he mighe be infinitely delayed, 

caſe, that if the but the Plaintiffin the Error may by that fecond Writ, remove the Re- 
= "7 of 4 pf cord into the Kings Bench, and from thence to have a Suporſedeas to the 
akcp hangs Fe - Sheriff to ſurceaſe Execution, 19 H.6. 8: So where the Plaintiff in Error | 
 en:red, the .Ke- doth not appear at the Scire facies, and the other hath Execution, yetin 

c1:4 canns: ie a new Writ of Error, he ſhall bave a Swperſedeas, 2 H.7.12. 
removed the'e- Scire faciar upon a Fine, the Writ was returned, ſerved, and the De- 

by, _ X WA. mandant prayed Execution, and che Tenant ſhewed a Writ of Error, and 

3 bears) it was holden, that the Juſtices ſhould not proceed to Fxecu- 

date before tion, and whereas Execution was awarded, a Super/earas iſſued to the 
judement is Sheriff, butif a (apias ad ſatisfaciendum be, and ſerved, no Saper/e- 
geod, deas ſhall iſſue forth, becauſe it is executed z but if a Writ of 

Execution be awarded , and the Record is r:moyed by Error , the 
Defendant in the Kings Bench, ſhall find Suerty and ſhall have 8 S#per- 
ſedeas from thence : So in the Common Pleas before Execution done, 


if Eiror come, and there it is agreed, that if the Record be mo” 
| | J 


DR 
Execution. 
by a Writ of Error before Execution awarded, they ſhali not award Ex- 
ecution after, becauſe their hands are cloſed, and they have not the Re- 
cord before them, 20 H.6 4 Execution 5.2 H.7. 12. 

If one bring a Writ of Error, and doth not ſue to remove the Re- 
co1d, the other ſhal! have Execution, and although that after he brnig 2 
another writ of Error, yer Execution ſhall be awarded for the delay tac 1 
he did not ſue ac firſt with eftet, 19 H. 6.8. 12 E.4 4. And ſo upon ; 
Nox-ſuit in the firſt Error, or if it beabaced for any default of the par- 
ty which ſued it, the ſecond Writ ſhall ſerve to remove the Record , 
but is no Sxperſeaeas of the Execution, as it is where the firft Writ a- 
bates by death, or not coming of the Juftices,6 H.7.16. 3 H.7.22.2 H.7. 
'12.19£.4 6.10 H.6.6.33 H.6.21. 

If one recover in an annuity, and hath a Scire facies for the Arreara- 
ges, Error brought for error in the firſt Record of annuity, is a Su *' not?, if | 
perſedeas to the execution of the arrearages due upon the Recovefie in n —— g6 
the annuity, bur not far the arrearages after the Scire facias, for that is a, be dota Na 
new Originall, DBuere 13 £.4.4.E xecution 15. a Wit of EY.07r __—— 

If one Recover in Annuity, and the Record is removed by error, yet is a ſupciſede- 
the Plainciff may have Debt upon the ſame Record, or Debt for the pe- * fs the iSrit of 
nalty, for non-payment &c. and the error is no Swper/edeas, becauſe EET 
theſe are Originalls. So if one recover damages in a reall action, and the ,,,, es 
Recordis removed, he may bring Debt for the Damages, becauſe it is a 12 Jac. in BR. 
new Oripginall. So a man ſhall have Conſpiracy, Maintenance or Redif- Fink in4 Pains 
ſeiſia after the Record removed by error, becau'e they are Originalls, ©! 
but he ſhall nor have a Scrre facies after the Record is removed, becaule 
the ſame is a Wric of execution, 4 H. 6. 34. Debt 25. 10 H. 6. 6. 

18 E.46. | ”” 

Upon Devaſtaverant returned againſt execntors a ſpeciall Scire facias 
was awarded of their gods, and aicer the Record was removed tor er- 
ror, yet it was holden, that the Juſticez uj;o1 ths Scire fecias might a 
ward execution, but not before the R-:ord record, H, 10 H. 6.6. and 
upon N+hil returned at the Fiers j4cir1r againi them, tiie Plaintiff may 
award that they had Aſſets at the day of the fir Ocictaall, and exccuti- 

On ſhall be awarded of their own goods, although the Record be reme- 
ved by error 17 E. 1.45. Execn:or 70. 

The King brought a Srgre facia: upon aRecovery ina Duare imped:t 0 
againit the Biſhop, who ſhewed that he had removed cove Record by error | , "6-7 
and notwithſtanding that, the King had execution, tor it was holde:, HE 
that he is in poſſcilion preſently by the Judgement, 4. 22 £. 3.29. Sc 
facias 11 4. 
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IV. IWhere Execution ſhall be of a Stdtute Merehant or Staple, 
or where one of the EComſees, or a ſiranger in their name; 
foall have Execution,and where with Coſts and damages, and 


how the Certificate ſhall be. | 


Dis was bound in a Statute Staple to Dwplege,and the ſame cer- 


cified into the Chancery at three ſeverall dayes, the laſt day in the 
time of Hezx.6, who was preſently after depoſed (but that was no pre» 
judice to the Certificate, or to the execution ſued) and he hadexecution 
upon the laſt Certificate alone, in the time of Hez.6. and granted the. 
Larid unto T. ſo that Dwuplege took no profits untill the wife of the Deb- 
tor whoſe Land it was, dyed, for which cauſe he prayed a Capias aint 
Debenhams, afrer the time that the extent paſt, and becauſe hedid not 


- ſhew the ſpeciall matter, how that he was not ſatisfied, he could not have 


the {apias, but with the ſpecial matter he ſhould have it, & now after the 
time that the execution1s paſt , the Defendant ſhall bave a Scire facias 
without ſuggeſtion &c.not ſo within the Term without alledging ſpeciall 
fatisfation,as by ſuch caſuall profit,or by the Money tendred and refuſed, 
and where upon ſuch ſuggeſtion a Capiar is granted, the Defendant may 
come into the Chancery, and traverſe the ſuggeſtion, and put in ſureties, 
and have a Scire facias ngaink the Conuſee, and ſhall go quit, if the 0- 
ther cannot prove his ſuggeſtion, and-afterwards he was taken by Capias 
upon the firſt Certificate, and it was holden that the three Certificates 
ſhall be intended ſeveral} Statutes, and that the Defendant ſhonld not a- 
ver that there was but one Statute. So upon a Record three times certi- 
fied upon error ſued, 2 R. 3.7, Execation 16, vide Fitz. N.B. 130. that 
upon & ſpeciall «fidavit that execution is not done, a Statute may be twice 
certified, and where one Certificate was in the Common Pleas, and the 
other in the Kings Bench, and he had audits quers/4 in the Conimon 
Pleas, and was taken afterwards in the Kings Bench, and was not bailed 
there, becauſe it ſhall be intended ſeverall Statutes, 29 Af. pl.29. 
Certificate of a Statute Merchant was ſued forth , and execution ſued 
in the fame County, the Sheriff retarned Nox eff inventus, for which the 
Plaintiff ſued another Certificate ro the Major, by reaſon of whic": the 
party was taken, and it was holden that the ſecond Certificate was not 
grantable, yet the party taken would not be ſet ar liberty by a8 Z.3.91. 
E xeeation 93. | | | on. 
Where there are ſeveral! Certificates 1n divers Conrts upon one Sta- 
wee, execution ſued in the one ſhall not ſtay that in the other, becauſe 
they are intended ſeveral! Starutes, but it ſeems he may ſue to the Mayor 
ro certihie if there be another Statute or not,and ſo behelped, 29 «Af.29- 
and becauſe where a Certificate is ſued in the Common Pleas, and ie 
fame Plaintiff ſues another Certificate in the Kings Bench, and the Iuftr 
ces 


9 


xecution, _ a 
Execution, _ ” 


es were certified by the Mayor, that all was but one Statute, the par- 
ties cauſed the Record to come out of the Common Pleas into the Kinos 
Bench, and then a Capias ſhall iſſue from thence againft the Conuſor, and 
yerone Conuſor was taken before in the Common Pleas, but it appeared 
that he afterwards eſcaped, 29 eFſ. 41. | 

A Statute which was cettifted for the Teftator ſhall by a ſpeciall writ |, 
certified for che Executor , Fs:z. N. B, 132,ſo where it is not ſufficie:t- 
ly certified before; ſo where the party doth keep it in his hands, ſo whe: - 
che firſt Certificate is loſt, and if the Major will not certitie ut, a Ceris- 
era75 ſhall be direted unto him, F, N F, 244. 

The Major of the Staple hath power to hold Plea of thing done inthe 
Staple, & upon a Statute acknowledged before him, Execution may be li:- 
ed, or inthe Chancery at the pleaſure of che party, 9 H.6,7:ri/4:%:n 6. 

ft was laid, that Execution of a Statute Staple or Merchant ſhall not be {;- 
ed in the Chancery without ſhewing of the Statute, & then the ſame 1i:ail 
remain in the er xange where it ſhall be cancelled, for the party (all 
never have Execution thereupon again, 2 R.3:7. but where a Statnte i; 
gwice certified, and be ſueth Execution upon the firſt Certificate, and che 
fame isavo:ded by an eygne title, and the Statute is not cancelled, and he 
ſueth a {"spias upon the other Certificate (as he may) if the ſame be now 
cancelled he ſhall be puniſhed in Tyeſpaſſe, which is not reaſon, 3 R. 
3-7. Execution 16. | | 

Upon a Statute Merchant 2 (aps: ifſned or of the Chancery, return- 
abje in the Common Pleas, The Sheriff did return Non eft iwventus,now 
Capias and E xtendi facias {hail got iflue out of che Common Pleas, with- 
ont ſhewfing the Starute 0 the Juſtices, alrhough he had ſhewed the fame + | 
ia the Chancery before, and if the Sheriff hath renrned £epi corpus, and E2 
' bath the body here, if he do not ſhew the Statuge, the party ſhall go quir, Et 
a'hough it be loſt, but upon a Statute Staple he muſt ſhew the ſame up- 2 
©: the Cupiar awarded, but not afterwards, becauſe in the fame place, tat, Þ 
37 4.6.6. and 7: 4 

t vas holden, that if a Scatute becertified, the Plaintiff fhaſi have ex- 

ec1::1071 withour ſhewins of ir, but if he doth not ſhe it at the day of 
the recurn, the other ſhall be at large, although he hath Execution of 
the body of one or of all the Defendants, 26 H. 6. Execation 6,Sce the 
Statute of 5 Hg. caps 12, | 

I'avaſor ſaid, that he ſaw where the Recogniſee died, anda ſtranger came 
i1 its own name, and ſheryed the Statute and had Execution, although tb= 
other came no in pre-pe- perſon, and u pon a Statute made to wo, 17 $110 
come with it be ſrna!! have Ezecution ::: both cheir names, and it is a com- 
non courſe that every franger who comes with the Statute ſhall have ,, , 
Execution Ypon it uti name 0: the Recogulee, 12 E.qaio.and ir Ex, 
eeution 14, | 148.7,6 

And upon Nox eſs invi/zitss returacd npon the Certificate where th8:1 2.4.11, 
Paintiff died bis Exccutor ſhewer the — had Execution vs 5» 5.55 200, 

 . Dees | Pun 
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Execution. 


on ir, 17 E.3.3t. Butſee 18 E 3.10. he ſhall not have it withouta $c5- 
ye facing. Vide Eliz. Dyer, Conulee of a Statute Merchant had it certifi- 
ed in the Chancery, and thereupon had a Capias upon it and died, upon 
the ſhewing of rhe Statute, his Executor had a Scire factas. 

The Recogniſee ſhall have Execution, although he hath releaſed his 
Righe in the Land, and although he hath purchaſed parcell of it, 45 


if Proceſſe be awarded to arreſt the body, and the Sheriff doth no- 
things, the party ſhall come and plead an acqu:ttance without an eAndits 
quercla, otherwiſe it is ofa defeaſance, but he ſhall plead the defeafance, 
17 E 3.3. butif he be taken he ſhall not plead an acquittance, bur ſhall 
be put to eArdita querela 45 E.3.24 and a man iLall have an audira que- 
rela before the Extent returned, and c}:ereupon ſhall have a Vexire faciar, 
or a Swuperſedras, 17 E. 4.3. Execution 5 l. | 

T::e Sheriff returned the party dead, for which cauſe he had Execution 
of his Lands, 15 &E 3. Execation 59 

Upon Non eſt invents returned, it is no Plea, that there is no Certift- 
cate in the Chancery without a Writ to teſtifie the ſame, 15 FE. 3. Execn- 
t109 Gl. _ | | | 

When the Sheriff returneth ©l/ericas beneficiatus upon a Statute, it is 
holden that the plainttff ſhall not have a Writ to the Biſhop de bonis Ec- 
clef4, becauſe it is not given by the Statute, but he ſhall have a Writ of 
his Lands, 19 E 3 Execution 79. See 8 E.3.36. But fee a Scire facias of 
an Annuity for the King was awarded de bonis [piritwalibus, 8 H.F.5. 

And note that upon return of the death of the Conuſor, that-upon a 
Vrit to the Sheriff to make delivery upon ſuch recurn, that he return 
that a ſtranger is in by a later recovery, the ſtranger ſhall not be put out 
- without his anſwer, 9 E.3.execation 197. but it was holden that a p#i/ne 
_'Feoffee ſhall be put out without a Scire facias, but there is no mention 

made of the Return of the Sheriff, 2 E.2. execation 118.vide 17 E.3. 
execution 5 3. 

The Conuſor ſhall not have a Scire facias to have back his land upon 
an acquittauce or the term ended, if he do not tender the coſts and char- 
ges of tle party,. and the ſufficiency of the coſts ſhall be tried by the 

| Countrey, 47 E 3 11. See 46. + fſ. Scire facias 134. and 15 H. 7.15. 
but 1 pon an Elegit the plaintiff ſhall bave the bare extent without his 
colts, 31 E 3.extent 13. | | 

\When a Stature Staple is certified into the Chancerv, (apsas ſhal! iſſue 
forth returnable there, and alſo proceſle to ſeiſe the Lands into the Kings 

| hands to anſwer, at which day he ſhall have Liverie out of che Kings 
hands without any more, and the Writ is returnable in the Chancery, 
but when upon a Statute Merchant a Capias doth iſſue out of the Chan- 
cery, returnable in the Common Pleas as it may, Execution ſhall not be 
of Lands and goods untill the Capiar be ſerved; or Non eft invents re- 
turned here, and then he ſhall have it returned in as many Counties as he 
will 


Execntion. 

will, and npon Non eſt invents returned here, an Alias Capias ſhall il 
ſue,z7 H.6.7.15 H.7.14.See the Statute of 2, E.3.Cap.9. 

See, that upon a Statute ſtaple by the Statute of 27 E.3. (ap.g. The 
Major of the Staple ſhall keep his body in priſon, if he be found within 
the Staple uncil the Party be {atisfied of his debt and damages, but if it be 
out of his Juriſdiction , - it ſhall be certified into the Chancery under the 
ſeal of the Major , upon which a Writ ſhall iſſue forth to take the Body 
Lands and goods, and upon that Execution 1 all be as a Statute Mar- 
chant,and that is with Coſts-and Damages , and Fairfax conceived, that 
this is the courſe to have the coſts at the end of the Term, that where the 

'Defendant hath a Scire facias in Chancery to have back his Land, the Co- 
nuſee ſhal ſay that he had not levyed his cofts and damages and then what 
coſts ard damages ſhall be allowed him ſhall be adjudged by the Chancel- 
lor according to his diſcretion , becauſe the debt and time appeareth ad 
quod non fuit reſporſum , 15 H.7.16, . 

And it was then holden, that upon a ſtatute ſtaple Execution ſhould be 
awarded of the whole at the firſt, but upon a ſtatute Marchant,he ſhal have 
a Capias, and upon a (eps returned, he ſhall remain in priſon a quarter of 
a year to ſell his Land, but upon Now eft invents returned Execution ſhall 
be of his goods and Lands, &c. and at a Statute Marchant is the ſeal of 
the King and of the Party , ſo as ſome conceive debt lyeth thereupon. 
L2nere, But the ſtatute ftaple hath not the Kings ſeal (bur being grounded 
upon the new Statute efnno32 H.8. Cap.6. it hath alſo the f.al ofthe 
Party) and it'was holden that Executors may ſue Execution of a ſtatnte- 
ſtaple, or Merchant without a Sesre facias , which he cannot do upon a 
Record at the Common Law, 15 H.7.15. and 16. And the new ſtature 
ſtaple ſhall be acknowledged before one chief Iuſtice or the other, or be- 
fore the Major of the ſtaple of Yeſtminfter , and the Recorder of Lox- 
doy, | | 


V.Where Execution upon a Recogniſance fhall bee, and how , and 


in what manner againſt the Party,or againſt the Feoff ces. 


' A Recogniſance of Peace, and to appear at ſucha day in Bank, and af 
A the day his appearance is not recorded , and ifhe be bounden to ap” 


pear at any Retendants ſuit,the other ſhall ferve him without more,other - 


wiſe it is there , yet there Execution was not awarded but by Scire faciar, 
yet it appeared. that. the Recognilance were forteited, 38 H. 6. 10.39 
H.6. E xecution 10. 

A. Scire facias upona Recogniſance,and death returnzd, for which a 
Scire facias was awarded againſt the heir and ter-Tenanrs, who be ns re- 


urned, warned,did not appear, and thereupon the Plaizutt,had an Eleg 4 
: : #-- 3 O-- 


390 Execution. 
| 5.33 F.2. Zxetution 30. and upon 2. Attaints of Rediſſealin one being 
<urned dead, Execution ſhall be againſt rhe heir, and the ter-Tenant to- 
cether,19 E.g. Execution $1. : Hy . 
Via 3.18. After the day encurred,the conuſce had Elegir,and a Writ of Extent to 
oo toeBe2* deliver, &'c. until 160 1, levyed , whereas the Recogniſance was but 108, 
Awerciſin marks and the Roll 100. marks, for which caufe the Writ was ainended, 
1v4 caſere?. and the Extent ſtood until he had levyed 100. marss,and then reſtitution, 
Sheriff ved. 7*- bur all was entred into the Rol!!, 44 E.3.12, So where damages were 
m—_ jery taxed to 100. land entred x 00 ſhit, the fame was amended 45 E.3.19. ſo 
roodr of — where the Nifs privs doth varie from the ſum demanded, 20 H 6.16. and 
cbe Con#ſor and 17. 
Wh 110t ,  A Scire fatias againſt the Feoffee of the Recogriſor who ſaid that 
4 9 1" therewas an 0cker Feoffee of other Party not named, 2c, for whic!: 2 
0 1.4.4.23 £. Writwas awarded to warn him toſhew cauſe; why his Lands ſhould alie 
2.E:-wutiin beextcuded i 41 Ez. Execation 37. See 45 E-3.17. wheretbe Feoffce 
17.15 £3% ſhall have £xdirta querels againft the Conulee & the other a'coffee,and 8 
Dic1,33?* Jenjre faciat a5aink both, and tte other Feoffee only, and a Venire facias 
wake apy againſt both aid the other Feoffee pleadedan Acquitzance, ec. and upon 
Part.iic 15:5 Exec” tion ſued againſt the Feofeewhere the R:cooniſor allo ' a: ti Lands, 
caſe 33 E,g. het ifavea Scare fac apainft him roarſuer far his port 611.4 / Ec 4, 
Andit2 ouerela And rote that the Writ ſhall not abate bccauie ali the FoIee: are 05 
v3. rinned © i med, yet none fLail anſwer until they all appear, M.z1 E.3.' Erecuticw 
5 & > 
Llpon the Recogniſor returned dead, and a Score facist 45 iff 55 fern 
T2143, it 15 no Plea chat the Recogniſor hath an Le! uri 5 3 £004 1*- 
ti rn thartthe heir bath Part ofthe Land, 34,7. 
Execution fred agiinſt the Ter. tenant wi 70 onced becauſe not 
{i it ſued agaioit rÞ2 heir: 7 repo, you ouch; rut woe ar bepai) an 
t £17,309 chat he hath Aﬀets, bur tbe heir is boyd 1 more ther tho outs 
fee,v.canſe be is not tramed the Recognifatice , therefore aniner; Allahe 
need not firſt ſueegainſt the Ezecutors, T7 Ry tv tia Bu Procels 
ſhall not be awarded againſt the ter-Tenanz 10041 vie deluor , or his boi 
be warned , but che heir aid the Tenant may >= + irned by one 5: rre (an 
cias or tirſt the beir,ac.d upon Nihi/ recurned, ren there Vent, 17 
E.3. Exccatzon 13. butſee 46 E 3. Breef.Goy, % cirefariaracliitthe 
C. 3 Hailots heir,execurors and ter-Tenants , and all warned , although Urc ieir nor 
executors had not any thing, 

The Recogniſee by the firſt Writ ſhall not *4zve executio:: but of fs 
Land : :ch the Recogniſor had ac the time of the Recon ance . and 110 
on R-turn chat he had no Land , then be ſhall havs » y vrit to Lok 9 
had af the c1me, Cc. or aller. ec. HE 7, ceo utos 47.19 E.; : T. SC2 
where he had all at the firſt Wrir Jy E:-sg1it T.23 E3. Exccnt.69. Friar 
Star Feſt. 46; | 

Where twg ſued execution, che monies w2s delivered co onerand to ike 
atfurney to the other, Af 14 E.z. Exeoxtion 76, and the —_— To 
| QUry 
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Eonre did pay the money to one, the other being abſent, 2nd it was: 
_ , and the Recogniſance was withdrawn, 34,23. E,3.15.exec#ti:x 
A Scire faciat upon a Reeognifance doth not ly, if againſt the Tenant of 
the Freehold, not againſt the Guardian aloge, and the heir ſhall have 
bis age, See 12 E.3.execution.77.he fucd againſt the other tor-Tenants,and 
the heir within age, a writ brought againit the Leſſee for years alone was 
abated, H.20 E.3.Scire facies 121. 
Execution ſued againft two, one was refurned dead, andihatthe 6- 
ther had nothing, the Plaintiff prayed a Scire facts againft the heir of 
him that was dead, and the 'Ter-tenant, and ſurmiſed that the other 
bad A fletselſewhere, and becauſe he would not ſue eecution upon the 
»ihjl returned he had a Scire facias, V.13 E.3. execution 78. and if the Yide1y car, 
Plaintiff doth know that the one bath nor any thing, he ſhall have a Scire '* ®-X. the cafe 
facia: againſt the heir ofthe othey for the whole, yet no recogniſance doth "pn wn pg 
bind every one in the whole,v)1.5 E.3.cxeomtion 100.but by the Statute he Os ens 
may have a Scire facias in the other County,and then execution agaiaſt the Dawes , ayd 
firſt hail ceaſe, uncill the other appears, H.12 E.3.9.execution 141. ef ter wards 
It was ſaid, thata purchalc of parcell of the Land did extinguiſh the ©779c4 pare 
Recopniſance, 21.22 E.3.exerntion $8. and ſo ofa Statute tbe Leſſor, the 
If a man acknowledge a Debt without plea in Banck, execution ſhall not Conner after= 
be awarded by elegir without proceſſe of Law , asan ation of Debr, ſo wards corvey- 
the Statate of Feft.P.2.E.2. execution 120. wejed the ether 
A Recogniſance payeable at divers dayes, upon one day inctirred, he EE we _ 
had not Execution by Elegir of the moyety of his Land,and then the other c,,, praphgs _ 
day encurred,he now ſhall bave Execution of the reft during his poſſeſſion bowen in that 
ofthe ether moyety, CH. 10 E:2,Exrcntion 137. quod mirwns, And by the ©a/e, that by 
later _ fe onght not to have the moyety of the reſt, and that alſo the purchaſe of 
was doubted, and denyed by Sb=rd, that by fuch means he ſhould have 2. — Bra _ 
Executions, where he might hold the firſt Zand, until the whole were le-1y ar the Stature 
vyed, Qwere:yet Elegit was granced upon ghefirit day broken, 34,16 E.2, wes extin(?, 
Execution 138. - I | 
A man recover his debt and damages : and before Execution dyeth, a 
Scire facias ſhall iſſue againſt the heir , and cer-Tenants of the Lands 
of the Defendant at the time of the Judgement, and upon that ,the Party _ . _ "_ 
may have Elegit 4 Eliz.Dyer zo8.7 H 4.22.46, Duere, Plow. (om. ifthe # and Cn 
Party hath not eleRion te have execution againſt the her, or executor. Dyc 149, 18- 
439.4.10 H.7.3. by Vavaſenr.. | | El: Dyer,341. 
<: The heir ſhalf be charged in debt of the Lands which he had by diſcent,*-3-"&7 Har 
the day of the Writ brought, and not the day of Judgment, 2.1 8E.2. oor; arr 
Execution 241. . 219! þave Elegir 
One recovers Debt ; and hath a Scire faciat, now upon that Recovery but of ſuch 
he ſhall not have a Fiers fciar of his goods but a Scire /acias, 27.18. E.2. £9745, 65 were 
Krxerntion 143, — L = —” 
A Scire fariar agalohf theprincipal nd ſureties the principal being tine fee; | 


watned vi v or gas 


of the Lands to 
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warneth appeareth, the ſureties not, ir was thought fir that execution 
ſhould be againſt the ſureries for their Contempt 11 H.4.12. (ondemna- 
r108.9 | | 
A Writ out ofthe Common oleas againſt ter-Tenants naming their 

Names, and another in another place to ſuch a one , what Land he had ar 
the day of the Recogniſance and not generally of his Lands, for which ir 
was abated, 46 E.3-29.Brief.605. Burt it was holden chat he ſhall have a 
'Scire facias againſt ter-Tenants and name them ar his peril , and if they 
have bur for years,he who hath the Freehold ſhall have an A/i/e 20 E.z. 
Scive faciar 121. 

A Sire facias againſt ter-Tenants, they ſay that one PR. ho{deth parcel not 
named. R.being warned appearerh,fairh char 4 holdeth another paree| nor 
named;now Execution it all not be againſt che firtt Tenans, tor they may_ 
hold to che Plea of R. if the Plain ff wil reverſe it, and ifhe contefle it. all 
ſhall ftay till 4 be warned, for Execution ſhall not be taken by parcell, 
and rhe firſt might plead other matter atcerwards againſt the Execution, 
and a Writ ſued forth to warn A.and not him and all che ter-Tenants, nor 
all whom he will call Tenants, 2zere this And afterwards A.was returned 
Nthil, & then if A. appear-th by Atterney.he may plead how that he had 
nor day, otherwife the other ſhall have Execution, 4 1183. Execution 
206. 

But ſee 2 E.3 TJcire fasia, 141. Thatwhere one was returned warned, 
aig the other Nhi/, and he who was noe warned did not appear,yet Exe 
cution was not awarded but Proceſs by Teſtarz againſt ch= other into 
another County who made default, and the other would ha ve pleaded an 
Acquicance by atturney, but could nor, becauſe he had not day 18 Courr, 
2+ ere, ifhe had appeared m proper perſon, > c. | 

The Sheriff returned an extent, but notthar he had delivered ir, ec. 
the Party had a Sctre facias and ficwr alias, becauſe the Court was not ſa- 
tished,it he were ſatisfied, 4.12 E.3. Execution 117. 

A man condemned and outlawed brought a Wric of Error, and found 

bayl, and did hor keep his dey. Cord ext. the Party is put tO a Scire 


facias upon the Re-agniſance againſtitte bayi becauſe he 15 now out of 


Execution, þ« cauſe he vas oncein Execution, and the Recogniſance is 
co the King, and not to the party for which cauſe it {cems he ſhall have 
({pias,2 H 7. 9.See16 F 7.21 E480. 

So it is agreed , that where a man is in Execution upon a Statute , and 
findes bayl , and doth nat appear ac the day, bur at another day the bay! 
bringhimin , now it is inthe Election ot the Plaintiffro take Execution 


of his Body and Land,or to take the bayl, See 59 E 3, Exromtion 43. 
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VI. When Execution ſhall be for one, or againſt one, and that for 
the whole, and when Execution ſhall be for Part. | 


F three recover damages in Aſſife,and before execution taken forth two 
Jo them dye,the third ſhall not have Execution, but of his portion: bur if 
Execution had bin ſued for damages,and the Land delivered to three by E- 
legit,and afterwards two had dyed, the third ſhould hold the land uni] all 
the damages were levyed,otherwiſe is it of a Recogniſance or debt recove- 
red A 13 E.3.Execntion 75. | 
 ITfewo ſue Execution, and before extent one dyeth, yet the Sheriff ſhall 
extend the Land , and ſhall deliver'the ſame to the other, 11. R.2. Brief. 
939. 
Burt if two ſue Execution of a Statute-Merchant, and the Cunuſor is re- 
turned dead, and then one of the Conuſees doth alleadge the death of his 
Companion, he ſhall not have:Execution without ſuing a VVrit out of the 
Chaunccery upon his Caſe, 25 E. 3.38. Execution 92. 
' A man recovered 01 damages,and by Fiers facias,the Sheriff delivered 
him 101. becauſe the other had no more goods, who is now dead, 1t was 
now faid that if he hach Executors who hath Aſſets, Execution ſhall be 
ſued forth againſt them, bur he ſhall have Execution againſt the heir at 
his peril of the relidue .19. R.2.E xecntion 263. 
And it was holden that the heir ſhall not be charged bur for his portion 
upon the Statute of the Aunceſtor if there be other Feoffees,ſo of the Gar- 
CO the Heire is under the Guardianſhip of many, H. 48. E.3.Vou- 
cre 76, | | 
The King not being well informed did licence his Tenant in Tail to 
alien, and to take back eſtate to him, and his Wiſe, who did ſo and dyed, 
the Wife held the Land, A Scire facies iſſued for the King, for the mean 
profits, becauſe the King was deceived , and forthe 2, parts ſhe ſhall be 
charged but not for the third part, becauſe ſhe had cauſe to have Dower 
of the ſame, yet ſome were of opinion that ſhe ſhould anſwer the whole, _ 
| becauſe ſhe was privy to the Wrong, Yide 40. Af. 36.Gard.1. ris tas; 
One levyed 10.1. by Fiers faciar inthe time of the Teſtator, and the re- c, part in Sir 
fidue by Fiers facias of the Executor , or by Elegit againſt the heir , but 21am Her- 
there he prayed the whole firſt, and it wasno folly in him, 19 E.2. Execu- % 15 caſe , 
Hon 163: Cargo png 
; Execution ſued againſt all 6. Conuſors of a Statute, & upon the taking Recon: hs G9 
of one,he had a Writto take the others, atthough that one was in Execu- niſor caunoe 
tion, 26 H.6, Execution 6. And where he ſhall ſue againſt all, or againſt extend the !azd 


one,See4 E.4q 41.5 £.4.5.44 E,3.Execution 36.And where: one being in —_——— 


Execution Proceſs ſhall be againſt the others,See 34 E.3.Execation 129. y, ou ware 
Eee Jeare &t ds 


294- © - Execution. 

= Scire facias upon Damages recovered againſt 2.0ne was returned warn- 

ed, and chat the other had nothing , the Demandant prayed Execution 

againſt them both at his Peri], and upon a Recovery in value againſt two, 
ide 36 8. 6 the Execution ſhall be againſt both, but here he that appeareth ſhall have 
AQACC. 1dem dies until the other be warned;, or a »ihil ——— although 
'  thathe who appeareth confeſſeth the Action,and if one caſt a Protection, 

no Execution ſhall be againſt the others, 1 H 5.4. Execwtr0n 22. 

Note there is a differencie betwixt doing Execution, and ſuing Execy- 
tion,for if a man do recover = ny one is preſent at the bar,he ſhal 
be taken in Execution, but if they be all abſenc, be ought to ſue forth Exe- 

cution againſt them all in common, by Screxge Juſtice, | 

A: Scire facias upon a Recognifance againſt two, the one is returned 

dead, and the other that he nothing, the Plaintiff at his prayer bad a 
Scire facias againſt the heir and.Ter-tenant of him who was dead, and by 
Teſtatum in another County againſt the other , or he may have Execu- 
tion againſt the Survivor ſolelie , but. he ſhall not have Execution againſt 
the heir, or Executor of him who is dead, without alſo ſuing Execution 
againſt rhe Survivor,13 E.3. Execution 78. 

Scire facias after the year for Damages recovered againſt two in an 
Aſliſe,the one was returned dead,and the other warned, and it was holden 
that he ſhould not bave Execution againſt the Survivor witheut faying 
againſt the heir, and the Ter-tenant of the other, yet the Sheriff might 
levey the whole upon one But T horp was of opinion, that the Surviver 
who is party of the wrong might onlie be charged, but the opinion of the 
Court was contrarie. Alſo the Sheriff cannot levey the whole again the 
heir of the one, or the other Ter-tenant, for there awdita quere/a lyeth it 
he be charged above his portion, 19 E.z.Execution 81. 

 A._Scire facias againft two,one warned appeareth,the other maketh de- 
faulc,and the Plaintiff prayed Execution againft him, and ſhould not have 

it, for then he cannot fue him who appeareth , wherefore Execution did 

Nay,P.6 E.3.13.Execution 103. | 

Scire facias upon a Recoverie againſt 6.wherez.were returned warned, 

and 3.dead, It was holdea that a Scsre facias ſhould iſſue againſt the heires 
Vide 1H.5-46-and Executors, and by reaſon of the nonage of one of the heirs, the pro- 
94 < gy cedings were ſtayed againſt the reſt , and no Execution againſt any of 
1105-14, hem, becauſe the other might have anAcquittance, 29 E.3.39.£xec. 136. 
Caſc, and zz Maintenance againſt diverſe,one who was found guilty is in the Mar- 
H.6.47,,0n- ſhal ſca,now the Plaintiff ſhal not have Execution againſt himwithour re>- 
zarie be may ſeafinp to the others,as in Treſpaſs. And it was faid that he ſhould not pro- 
_— _— "— ſecute againſt the others withour ſetting him at large , for otherwiſe he 
in, aud the Bath his Execution, which ſhal not be withour releaſe to the others. And it 
bady of oz is iSthere faid,ifthree are condemned joyntly , and one of them be taken by 
ne fill ſatisſa- a (apias ad ſatssfaciendum, the Plaintiff ſhall not ſue the others, 7 H.4. 
ion but : 30: Judgement 66. | 
avg ogy ) or” Bur where three are bound in a Statute Jointy and ſeverally , rhe _ 
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Execution. 
tiff ſhall have Execution againſt one,or all of them at his eletion,and not 
againſt two, andſo of an Obligation, But if he bring debt againſt them 
all upon a Joynt Bond, the Execution ſhall be againſtall, bur it he bring ic 
by ſeveral Precipes , be ſhall not have Execution bur againſt one, 34. E.3. 
£ xecution 129.14 H.4q.19. Execation 29. 


Where three are attainted of Diſleiſin, the King may take Execution 


for his fine againſt one only, but ſo cannot the Party,ts H.5.5. Execution 
IJ3- | z 


VII. Fhere Execution ſhall be upon a Recovery bere against 
him, who hath not Land but in Liberties,County Palatines, 
or Auncient Demeſne, 


ne was ſurety of A.for.to keep the peace, who brake it,and the ſarety | 


had nothing but in D»rhaw , the King ſhall ſend to.the Biſhop or his 
Chauncellor to do Execution, CM 1 £.4.Execation 11. and that ſhall be 
upon return of the Sheriff that he hath nothing, and the Party did ſurmiſe 
that he had not any thing but within the County Palatine,and the Tenor 
of the Record which is certified ſhall be ſent thither, F.N.B. 132. 

A man ſueth Execution of a Statute Staple, and the Defendant being re- 
turned N 5hil, he doth alledge that he hath Land within the'4. parts, for 
which a Writ was awarded to the Conſtable there to do Execution. The 
Reporter thinks that he ought firft to have a Writ to the Sheriff to deli- 
ver his Lands out of the Kings hands, and then a Writ to the Conſtable, 
14.21 E.3.49. Execatios 70. Br.Execution 115. 

At the C pies upon a Statute Merchant upon Non eft inventws returned 
a Wri to ſeize his lands, and the Sheriff returned, that he had not any bur 
in Auncient Demefne which he held joyntlie , &c. the Plaintiff ſurmiſed 
that the Land was Frank-fee, and that he was ſole Tenant, and upon that 


395 


bad a Writ, &c.P 15 E.3. Execution 62. ed 50 as 

A man had Execution of a Statute Merchant of Lands in Ancient De- je: deme;re 
meſn againſt the Feoffee, and being pur our he ſhall have an Aſliſe at the »+) be | u: n 
Common Law by the opinion in 2.2 E. 2. E xecation 118.But it was hol- **c#:10n or 
den a good Return upon a Statute, that the Parry had nor any Land .but \j.4it* 
in Ancient Demeſne,P.15 £:3 Return of the Sheriff 1 09. becauſe the Par - 


ty thereby recovers net Freehold , but Elegir is at the common Law and Ancient den: ſue 14 4s- 


quitted of execution by 3.Elcgit.by the flatute of Weſt.2 Cap 18.2 E.2. Exceutior $9, acc. 


He who bad recovered Damages in Treſpaſs , ſued forth an Elegir of 
Lands in Ancient Demeſne, and it was held, that he being put out , cou!d 
not have an Aſliſe, becauſe he ought not to have had Execution of thoſe 
Lands , for the Statute extends only to Lands at the Common Law , and 
ſtall not bind in Ancient Demeſne where the Recoverie is by Wric of 
Right Cloſe in the nature of any Action,f7.8 E:2 Execntion 136. See ac- 
cording: to that 22 Aſſ.45.eLnrient Demeſne.23- That the Sheriff ſhall 
not deliver Lands in AnciemDeme ſhe by Elrgit,& ifthe Recogniſee dyeth, 
his Executors have not any remedy, for they ſhal not have a Writ of Righic 
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Cloſe in the nature of an Aſliſe, ſo neither the Teſtator as I conceive: but 
upon a Statute Merchant Lands in Ancient Demeſne were delivered in 
Execution, and held good, 7 H.7.11. See 7 H.4, That Lands in Ancient 


Demeſne are good Aﬀſets. 


- 
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VIII. When after Execution awarded a Superſedeas ſhall iſſue 


forth to ceaſe, &c. And where execution ſhail be ſtayed 
. againſt one until Judgement be given againſt the other. 


Ebt againſt three by ſeveral Prec5pes upon an Obligation joynt & ſe- 
D veral.all plead,and its found for the Plaintif, he hath a Capies and Ex», 
rent againſt one, who prayed a Swperſedeas, or that the Plaintiff would re- 
lIinquith the others, & a Superſedeas awarded cau/a conſcientie, becauſe the 
Recovery was by default, 2#ere. Ir ſeemes the Plaintiff ſhall never have 
Execution againſt the others when he hath choſen Execution againſt one, 
but in Treſpaſs where hee ſueth for Execution againſt all the Defendants, 
and one onely is taken , yet Proceſs ſhall continue againſt the others, bur 
that is not like the other caſe,q E.4.14. Vide 14 H.4.19.That he who re- 
covers againſt two upon an Obligation by ſeveral Pracipes ſhall not have 
Execution bur againſt one at his Peril. 

A.B.C.& D.are ſued by ſeveral Precipes upon their joynt and ſeveral ob- 
ligation, A. & B. are condemned, C. doth demur, D. pleads to iffue, and 
their pleas continue, the Plaintiff ſueth Execution by Capias againſt A. Pi- ' 

38 H,6.13.'12 got, in Treſpaſs no Execution ſhall be againſt one until the other be con- 
H,4,8.acte., demned, and here it appeareth by the information of the Preignothorie 
that all are ſued upon one Obligation, and the entrie is general that Exe- 
cation ſhal be,and in Debt upon all condemned and one taken, Proceſs ſha! 
:\ſue forth againſt the others, 6c. and a Swper/edeas was awarded carnſa 

conſcientie, becauſe he did recover by Default,5 E.4.4 
| Where in treſpaſs ſome are found guilty,and the pleas of others depend 
F ide C.Part. ;4 im Proceſs, the Plaintiff may pray Iu m__ againſt thoſe who are taken, 
29k þ and Execution ſhall ceaſe , &c. and then he may Releaſe, or relinquiſh 
w-- | againſt the others,and have execution againſt the firſt, 5 E.4.5.15 E.4-27. 
36 H.G. Fiers facias 3.44 E.3.7. Execntion 36. So it ſeems in debt by ſe- 
. vera[Precipes, where all are condemned, and one is taken, 4 E.4-4r. 

So in debt by one Preeipe,and parcel is found or confeſſed, and they are 
at iſſue upon the reſidue, he ſhall have Judgement, but Execution ſhall 
ſtay of thedebrt anddamages, until, &c. but 'of Cofts he hall not have 
Juegment untill, ec. 36 H.6.6. 1.4. So upon ſeverall Ifſue in Treſpaſs or 
Demurrer for part, and the iſſue found 32 H.6.6. and 7.M. 14.H.7.7. 

AStatute-Merchant was certi fied, anda Capias awarded, the Defendant. 
came and purchaſed an e-Ludiia querela, and praycd a venire facias guts 


Execution; 
rhe Common Pleas, where it ought not to iſſte untill Execution returned, 
yet for the miſchief ofthe Party that he ſhould not be impriſoned a venire 
facias was awarded with a clauſe of Swper/ſedeas, H.17 E.z. Exccution 
I. 
, Execution of a Statube was ſued againſt T.who brought Anarta querela, 
and Scire facias, and was non-ſuit, for which Execution was awarded, then 
came G.as Tenant of Parcel, &c. and had an Awaita quere/a upon releaſe 
of the Conuſee ſuppoſing part of the Land of G.ro be delivered, and as to 
the reſidue quia timet , the Sheriff did certific thas none of his Land was 
delivered,and the Writ. to the Juſtices is to hear him, if Execution be ſued, 
which is not, to the S»per/edeas iſſued without warrant, for which Execu- 
tion awarded, P.17 E.3.27. 4udita Qnerela 21. | 
In Dower,the Tenant youched in a forrein County, the Demandant did - 
recover preſently in the ſame County where the Writ was, but no Execu- 
tion till the voucher was determined, H.13 H.4. «dgment 221. 
Entrie upon difſeifin of land and rent, as tothe Land it was found for the 
Demandant,the Rent yet did depend in Plea,the Demandant prayed a Fie- 
74 facias of the Rent, and had it, and this returned Fiers fecs. Littleton ſaid 
that the Defendant ſhall not have Error until Judgment be alſo given of 
the Rent, and in Treſpaſs againſt many no Execution ſhall be againſt any 
condemaed,or acquitted, for which here he prayed a. S»per/edeas, and the 
money might be delivered to the Defendant till the Rent alſo tryed; 4fo:/, 
it is true in Treſpaſs, bur here the Rent and Land are altogether ſeveral, as 
Debt upon an Obligation and Contra, where recovery of one , or Da- 
mages for the one doth nor touch the other. Prs/o5r, here is but one De- 
claration, for which he ſhall not have Error, till the whole be determined, 
otherwiſe it is where there are ſeveral declarations,as upon ſeveral Precipes 
it is the uſe, but bring a ſpecial Writ of Error, and we will adyiſ coit, 
And it ſeems the Error was in that, that Execution was awarded of the 
Land before Judgment of the Rent, P.36 H.6. Fiers facias 3.36 H.6. yy, c tu 
I4, | / fro 26,4 difje* 
Note,where in Treſpaſs the Plaintiff had Judgment againſt one,and the rence DT 
ther did depend in iſſue , and afterwards barced the Plaintiff, yet upon his” qi when 
prayer he ſhall recover againſt the other,otherwiſe not,44 £.3.8. — Wy eg ; 
A Scire fac. upon a fine,the Tenant as to parcel pleaded joynt-tenancy, at Nonte- 
and as to reſidue a ſpecial Nontenure , for which no Execution without ne pleaded: 
that tryed, which he ſhould have had upon general , Nontenure pleaded, 
and in a Scire facias upon a Recovery upon Nontenvre pleaded, he ſhall 
have Execution at his peril, 11 f.4. 16.and he was driven to maintain his 
writ,and that ſeems to be the caule,that in a Scire facias Nontenure gene-: 
rally is no Plea.7 H.6.18.14 E.4.2,6c. 
Upon ſuch grant ofRent in Fee that it ſhall ceaſe during the Nonage of 
the heir &'c yet the Wife ſhall recover Dower during the Nonage , but 
Execution ſhall be ſtayed, 10 H.7.13. Vide 22 E.3.acc- 


IX. here 
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IX, here the Survivor ſhall be charged , or the h-ir of the Exe. 
cutors of the others, and where the Heir,and Executors , and 
Survivor, and ter-Tenants. 
. CCire faciasupon a Recovery in Detinue agaiaſt Husband and Wite, 
She Husband dyed,and the Writ iſſued againſt the Wife as his Execu- 
rrix, and held good: although as was conceived it might be againſt her as 
Wite, becaufe ſhe was party to the Judgement , A. 13 H.4q Brief 871. 
Vi. 4 H.6.6. where upon an Obligation to Husband and Wife , ſhe 
brought Debt as Executrix of her Husband. 

A Recogniſance made by two, upon the death of one the Party 
may have Execution againft the Surviver, or againft him, the heir, and 
the ter-Tenant of the other,r3 E.3 Execntion 78 yer in the Recogmiſance 

1t is not mentioned that every one is bound in the whole,5 E. 3.35. Execu- 
ti0n.110. 
But upon Damages recovered againſt two , the execution ſhall not be 
Vi.c.s.Part, Igainſt the Survivor only, and if both be alive, and the one be taken by a 
Blunfields Caſe C#pias,the other ſhall be alſo taken,otherwiſe the firſt ſhall be diſcharged, 
29 H, 8. Cont, Vide 19 E.3 Execution 81.29 E.z.7.Execution 155. | 

I. and H. were bound to E.afterwards G. marrieth E and afterwards. 
is made Adminiſtrator to H. with others, G. and E. his Wife brought 
action againſt the ſame G. and his companions, and held it did well lye, 
and that he ſhould have ſuch Aion upon the Band made by H. to him- 

-& EE - art. ſelf. Afterwards exception was taken that 7. had alfo made his executors 
> 447 vengs Caſe Not named, yet all was good, becauſe H.did ſurvive him , bur at the ele- 
1.Coxt. ion, &c. And afterwards it was holden that where both are dead, he 
| ought ts charge the executor of the ſurvivor E.alone. So of a warran- 
ty,&c. and it was a joynt Obligation, 31 E.3.Executors $2. 

Obligation made by two,one dyeth, Hark,the Obligee ſhall ſue the Sur- 
vivor with the executor of the other , otherwiſe it ſeems where there are 
two to whom, &c. for the executor-of the one ſhall not joyn with the 
others. 14 H.q.1. | 

Two executors being charged with their proper goods upon Devaſta- 
vernzat returned, if one dyeth,the other ſhall be charged alone , or he with 

the executor of the other 27 E.3.80. Execators 95. 

And ſome thought that upon a joynt Bond, that the Survivor ſhould be 
only charged, and not the executor ofthe other, otherwiſe it is of a war- 
ranty,14 H 4 and ſo was the opinion of Vaviſour 12 H.7.3. | 

Note,the reaſon is becauſe it is in the perſonalty, but otherwiſe of war- 
ranty, becauſe it is a Real Covenant. 
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X. When Executors ſhall be ſued in divers Counties and how, 
and when a Capias in one County, ard an Extent in an- 
other, - 


| fommnnr againſt one Executor who had denied the Deed of his pro» 
per goods, and againſt the others of the goods of the dead, and if they 
be in divers Counties; and hath proceſle according,every Sheriff ſhall do 
Execution of the whole; for the Writ is, habeas denarios his, and if he. 
levy more then the Land, it ſhall be delivered to the Defendant, 17 E.3. 
45. execution 76. and that execution he prayed firſt . 

One prayeth an e/egit upon a Recogniſance of 40s. to the Sheriff of 
S, who returned that he had 24 acres, and that he had delivered to the 
Plaintiff the Moiety, who ſaid he had delivered nothing to him, and faid, 
that the Defendant had 101. in N. and prayed an elegit thither, and in S. 
and it was holden that he ſhould not have execution in another County 
then where he firſt took ir, 18 E.2. execution 240. it ſeems to be other- 
wiſe of a Capias for the body,20 E.z. Execution 84. 

If one pray Execution of part of - the Land upon e Statute Merchant in 
the name of the whole, he ſhall not afterwards bave Execution of the 
reſt, 22. E.3. 14. Execation 134. 

The opinon was, that if a man ſue Executi on of a Statute Merchant in - 
divers Counties,and in each for the portion, viz.201.in the one, and 201. 
in the other County, yet upon »ih4/ returned in one County he ſhall have - 
Execution of the whole in the other, if he hath Aﬀecs there 16 B.z.Ex- 
:c4tion 49.and a man may welt pray Execution of the body in one Coun- 
ty and an- Fegit of the Land 1n the other County, 41 E.. 3., execn- 
'u 38. | 
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X I. uu here he againſt whom Execution is ſued, ſhal tender the 
money to the Plarntiff himſelf, or he vwho hath bis eſtate, and 
where payment to one Plaintiff is good. 


; Fter Execution of a Statute, the Recogniſor ſhewed anacquittance - 
Act parcell, and tendred the reſidue in Court, and hada Yenire facias 
againſt the Creditor and his Aſſignee, the Afſignee appeared, the other 
made defanlt,andat another day came and appeared alfo,and the Aſſignee 
made default, it was holden that the money ſhould be delivered to the | 
Afﬀignee who had the intereſt, and the other ſhould have his Land again 
during the terme, 15 E. 3.Reſpoxder.3. 

Upon a Writ to executea Statute Merchant, the Debtor was returned . 


dead, and Execution 1ued againſt the Ter-tenant, who ſkewed now a de- 
fealance 


: 7 « 
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feaſance with Condition, and had a writ againſt the Conuſee, and alſo a- 
eainſt his alienee, the Conuſee appeared , the alience made default, den; 
dies was given to the Conuſee, without prong him to anſwer, and a new 
diftreſle againſt the alienee, H.15.E.3.Reſpoxd.1. - 
24 E.,3.10. by. In Awudite querela the Proceſle isYVenrre facias, eLlias and Plures, and 
audira que- upon »ih5 returned, upon that then a C«pias ſhall iflue forth againſt the 
rela 41. 12 H. Conuſor, F.N. B. 104. 
pas PORE? Execution ſued of a Statute Merchante, the Conuſor ſhewed an acqui- 
2” but four ance of part, and tendred the reſidue, had awrit to the Juſtices, and 
i opon that a Yenire faciar againſt the Conuſee , and his Aſſignee, and the 
Conuſee was returned warned by Mainpriſe, and the aſſignee Nh, up- 
on which by Teftar#m proceſle iſſued againſt him 1n another County, 13 
E 3.Suggeſtion 13. = = | 


» w— j >. - —————  —_— 


X II. Whether the Sheriff ſhall deliver the Lands preſenily upon 
the Execution, or ought to retarn the Extcnt, and ſhall kuve 
a Writ after delivered to him &*c. and how he (þall carry him- 
Jelf in doing Execution, 


He Sheriff or other Officer of the King, who comes to do Executi- 
C.5.part Se- On may break open the houſe, if he cannot have the Keyes, for the 
_—_ oye, miſchief, &c. 18 E.2. Execnation 2532. 
cs © The Sheriff may break the houſe to take a Felon, for the writ is Nor 
omittas aliquam libertatem, and the priviledge of the houſe doth not hold 
againſt the King, Vide 18 E.3.6r.Coron. 158.acc.C.g. part.6g. 

\ But ſeea difference taken where the King hath intereſt for Felony,and 
where it is to the party for debt or Treſpaſs, 13 E.4.9.and where the She- 
rif upon Fiers facias breaks the houſe, becauſe he cannot otherwiſe enter 
and take the goods, now he ſhall be excuſed of the taking, but not of the 
breaking of tt.e houfe, See, it did not appear there that he could otherwiſe 
enter, P.7.E 3.16.18 £.4.4. | | 

One juſtified a houſe as Bailiff upon' a Capias awarded by the Juſtices 
of Oyer and Terminer uponan endictment of Treſpaſſe, 27 Af. 35. So 
for Hue and Cry levied upon him who bath hurt auother, ſo as hein 
danger of death, 7 E.3.16. - 
 AStatute Staple was three times certified, and ſeverall Proceſſe to di- 
vers Sheriffes to do execution, one Sheriff extended the Land and kept it 
in his hand for the King untill a writ iſſued to deliver it co the party,2 R- 

- 3.7. Execution 17. the writ here is & [iberars fac, as upon Statute Mer- 

chant, yet a writ iſſued afterwards to deliver it, F.N.B.u31.Vid.C.5. part 

Hoes Cale, (. 4. part, Fulwoods Caſe, all writs of exccution, it they be 

duly done , the execution 1s good, though the writ be not returned asa_ 

Fiers Facias, but an Execution by force of an enqueſt, as an elegsr _ 
e 


Execution. 


be returned, otherwiſe it is not good, vide 11. H.473.6.21.15.Car; 
in B R. in Collifods (aſe adjuage acc, | 
Upon Elegit , the Sheriff ought to retarn the extent, and alſo that 
he hath delivered the Land &c.12 E.3.Scire facias 117. and the extent 
ſhall be good for the ſum dns, notwithſtanding that it be of more,44 E. 
3.11, execation 35. 
The Sheriff returned the extent upon a Statute Merchant, but that he 
had not delivered the Land to the party, whereupon the plaintiff prayed 
that he might be amerced: 2»:re 41 E.3.Excention 39. and upon Ex- 
ecution ſued of a Statuie Merchant acknowledged by hnsband and wife, 
the Sheriff returned that he bad extended the Land of the Rusband, bur 
had not delivered it, and chat the wife was dead who had no Land, and,, . 
be was amerced becauſe he hid not delivered the Land, 2wxre if the Land pctah —_ 
of the wife ſhull be delivered in ſuch Caſe, 7.14 E. 3, exteation 73. but r5 4.7.15, 
if an extent be made by the Sheriff, the Plaintiff may refuſe the Land £6: rej«ſall muſt 
nu: tillche body be alſo taken in the ſame County, or in another County, be at the firſt 
T.20 E 3 execution 84. | _ arr tone 
The party may refuſe the Land which is extended too high upon a Sta-{/,, ;f 1; once 
tute, otherwiſe he ſhould be conciuded to pray mm the Common Pleas carf'ſſe tothe. 
that the extendors might hold it 44 E.3.2.extent 11. \ Extent, be 
He may as well refuſ- becauſe the Sheriff will not deliver him bat part |", ou ” 
of theLand of the Co:w'or; for if he ſhould accept of that he ſhould 1,,; my wo 


be conclude.dto d:mand the whole afterwards, 10 E.3.execntion 84. the Land. 


got 
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' X 111 Where Execution ſhall be extin@® by Deed, or purchaſe of 
par cel! of the Land, and where ſuſpended. | 


T was holden by the Court, I* the Conuſor of a Statute Staple doen- g,, ,,-,,, -, 
feoff the Conuſee of parc of the Land, that the featute is diſcharged; ;na;gexs, Leak 
and if he do enfeoff the Father of the Conuſee, and the Land deſcend it and Davics 
is all one, and all diſcharged by Moil, wbich Danby denied, 34.35. H.6. Cafe 
vide 1 h.7. 16. & 22 E 3.16. And ſee which Moil for the vther point, oo Sorergricigy 
15 E.4.6. ME 
But the contrsry bath been adjudged of a purchaſe in Error, 45-E. 
3.22. but there it was 8 Repurcbaſc, buc the body is firſt charged, then 
the goods, and the Land which remaineth. .H.11 H. 7.4. the party bad 
Execution againſt a ſtranger who difſeiſed the Conuſor, Af. 13 
H.7.22- | 
And a generall Releaſe of his Right in the L8nd before be hath Exe- vide 5.H.7.25, 


cution ſhall not bar him, 45 E. 3.22. Eo per Townjend 
But if the Conuſor enfeoff the Coouſee of parcel], and a ſtranger Reef CR ng 
of another parce!}, or the ſtranger firſt, and after the C onuſer, the ,, 4, 0. 
Land in the hand of the ſtranger is CN So if the _ 13 4.7.5, 
F | tee 


Vide 34 H;6, 
47.4E.4.39. 
33H 6.48. 
D2nby 19.H 
8.23.47 E.3: 
Execution 41, 
That be ſhall 
942v4 Elegit, 


Execution. 


ſee enfeoffa ſtranger of- parcell, 25 E.3-51.. 13 H.7.22. andif the Co. 
nuſce purchaſe parcel, and of that doth reinfeoff the Conuſor, and he 
thereof doth enfeoff a ftranper, yer the Conuſee ſhall have Execution of 
it, 45 E'3.22. | | 

| "The Defendant returned dead at the Capias upon a Statute Merchane, 
a Writ iſſued againft his Lands,the Sheriffreturned that he could not deli- 
ver them, becauſe a ſtranger bad Execu-ion of another Statute before, 
and holden a good return, and the par.y fhall bave Yenire facias, and 
Diſtreſſe ;»finite againſt che ſtranger, and no other Proceſle, for he 
ſhall not have a Scire facias upon ſuggeftion, 9g E.3. 24.execution 92. 21 
Af] 28. The execution of another by a later Record ſhall not ſuſpend 
my execution. FT 
' When the Land of the the Conuſor comes into divers mens bands, and 
part deſcends to the Conuſee, the Debt is gone, 34 ef.15.4/i/e 318. 
DBurre, Pigot yet conceived that be might have execution of the body 
and goods, but it is holden that if the father, and a aftranger be þouun- 
den ro the Son in a Recogniſance or Statute, who hath execution of 
their Land, and the father dieth, fo that parcell of the Land difſcends to 
the Son, that che whole Statute or recogniſance is diſcharged, 4.15 
E.4 6+ | 

One Jointtenant is bound in a Statute, no part of the Land ſhall be 

liable co Execution if he doth not ſurvive , ſo Land is given to A. and 


\ B. and to the heirs of . ſhall not be bound co the exccution of the 


Statute of A. living, 23 CM.15.E.3.45.e-Ludita querela 32. 

If Ceitny que w/e, before the Statfite of 19 H,7.cep.15, makes a Leaſe 
for years, or acknowledges a Statute Merchant, and the Feoffees enter 
and defeat it (as they may) yet after the Statute the Leſſee ſhall recover, 
and the execution ſhall ſtand, as Firzber vert reports , but the- book at 
large ſeems that he ſhall not enter, but ſhall bave are-exteat, 7 H.7.6. 
execution 19.T 11 H.7 27. 17 

At the Common Law there was no remedy if a Statute were once a- 
roided, but now the party ſhall have a new Scire fecias, and execution 
by the Starute of .32 H.8.cap.5. | op 

1f a man hath Execution of Land in the right of the wife who dieth, 
and her heir enter unto- the Land, the plaintiff ſhall have a new execu- 
tion, 15 H.7.16, and by Fitzherbert, if after a man hath recovered dama- 
ges or debt, and hath the party in execution who dieth, that now he 
ſhall have a Fiers facias or elegit. of his goods or Lands, Fitz, N. 


B.246. 


XIV. Where 


XIV, Where Execution ſhall be of the goods of the one for the 0 
ther, and where of the goods of the villain for the Debt of the 
Lord, | 


Scire facias of damages recovered , if the party hath ſold the . 
| A own by Collufion, after Judgement, the ſame is not material 7*4* £:3- pt 
Stoxf , his. villains have goods, but they ſhall not be taken in execution "ns 
if he hath not ſeiſed them. Scrope, thac I grant you, but we do net That the ſale of 
grant execution againſt them for that cauſe, and the Plaintiff by T e#Z4- Goods after 
tum had execution in another County, 3 E.3.execation 108, Judgment , to 

In a Writ upon the Statute, that he do not diftrain our of his fee, the !'**** _ 
Defendant did juſtifie as Bailiff for an extent againſt P, whoſe villain the ag pores 
Plaintiff is, and good, becauſe upon the matter they are the goods of 232 4f.44./0 of 
P.M. LIES. ESecuriag 282, | : = LanyC.5% 

A Frieri facias iſlued for the King to execute an Annuity appertaining 27 57-19 E- 
to an Abbey in his hands, as iſſuing of a Parſonage, Cs the 5 P7er 1 _—- 

Sheriff ſold tvvo books of the Church. Ro/f, the Writ was to do execu- 41 Et:3 in B.R. 

tion of the goods ſpirituall and temporall, and theſe belong to the Pati- X0t.447. Bar- 

ſhioners.and not to the Parſon. So do the Bells and the Churchwardeng f& <2d Browns 

ſhall have an aQtion for them, but if they were the goods, of, the Parſon, Caſe, 

the King. mjghF- diftrain them; alrhough che Abbot. coujd not ; .and al. 

though 1 may diftrain the beafts of another upon the Land of my Te. 

nant for my Reat, yet I cannot ſell another mans goods by a Fiers facias. 

Rolf and Babbington, Goods cannot be given tqthe Pariſhioners, but 

to the Church, $5. Deg &- eccleie , ſo they: are the goods pf the Par- 

ſon. Rolf, Goods ſhall not be given Deo & ecclefir,.. as to a Church Pa-* 

rochiall, but they may well be given to an Abbey &c. vide 8, H.5.4+ 

execution 166, - : 


[ — 
k.—_ — 
—— 
» 


XV .iV here Execution ſhall not ceaſe,although the ri ght of the Layd 
depends in triall, & where it ſhall ceaſe for the debt of the King. 


Aﬀe by an Abbot which is found, and 2uale jxs iſſued , 

and Thorpe awarded execution for the damages, .che ,righe not 

being tried,- 38 E. 3: 27. execntion 31. ſeeqo'E: 3.379.ace; bit thecon- 

trary is holden, 7.14 E.3.execution 71, and that he ſhall-aot have exe- 

cution by parcells, and if the Colluſion be found he ſhall have no dam- 

ages, MM, 16, E.3:Collafion 21.;.upan-Waſt fonnd for.gn Abbor by de- 

fault, the Juftice-w bpld-not gireJudgnem untill tbe Collufion was en- 

quired ofe.,..' Cai .Q.icd Fat rannact 156A OB59:: 5. 80252 2248 ; 

--&n Abhogdid recover in 8 rarichwpodit by Confedion;bavexccution 
_ 2 


was 


Co 


Tn, £ | pe . PO, 

40 4 | | z Execnation. ; 
40E.3.376, was ſtayed of the principall and damages, untill the Collufion was enqui- 
#cc.3.E.4.16, red, P. 21 E.3.55 Judgement 149: So where he recovered by default 
KeEe.C.lO part i 1 Solta ad Molendinum, T.1I8 £.3. Judgement 120. andit ſeems in a 
BY pogo _ Puare Impedit if the Colluſion be found, the King ſhall have the dama« 
of mpg ny i ges, T.20O E.3 (ollufion 34: Onere, So in an Aﬀliſe where the Biſhop en- 
Execution of treth upon the Villain, anda ftranger put him our, and he recovered inan 
damages was Afﬀfiſe, damages ſhall be loſt, for the King hall be anſwered of the pro- 
ſtayed, t4ll the fits, 14.41 E, 3.21. þ 
work joan Þ The Extent of a Statute Merchant was returned, but was not delivered, 
"lis the Defendant doth ſurmiſe that he is Debtor to the King, and hath a 
45 E.3.19. « Writ to the Chancellour reciting the ſame, and that being knownto the 
AC, * Plaintiffcontinuance was made untill the Kings Debt was levied; and in 
ys = og 1 n. the meantime his body was diſcharged, and no C445 iſſued, P.41.8.3. 
er , hs bas 38. Execution 56, | | 
ſels caſe,5Car. If aman be arreſted forthe Debt of another , where he js alſo indeb- 
in B.R. the £4- ted to the King, he ſhewing the ſame ſhall be commitred to the Fleet for 
#) Sands ca[®-. the Kings debr, although he was in another Priſon before, or if the other 
gs ah ww "will takeupon him to pay the King for him, he may have the Cuſtodie. of 
erg oe himuntill himſelf beſarisfied, and: afterwards tie ſhall be ſent to the firſt 
Edward Cooks priſon, but if a man be arreſted for the Debt of another, where he is 
caſe, adjudge outlawed in an Action perſonall, and his Lands and goods feiſed for thie 
ee \ King, for that it-is ao reaſon that the Debtee in ſuch Caſe: ſhall loſe the 

advantage of thearreſft, '*and it was faid, if hebe impriſoned at anothers 
- ſuit, the ſame matter, upon ſuggeſtion ſhall be entred, and he ſhall have 
a Writ out of the Chancery to remove his body, 29 E.2.13.Execntion 39. 
and Green ſaid, that-that 1s by Statute &c. na £ 
'A*man'Tded Execution by Elegsr within the year, and a prote&tion was 
_ caſt for him, #gainft whom the Execution was ec. who had:not day &c. 
Yet Wilby ſaid, becauſe: the King hath taken him and his goods in prote- 
ion, we will not award Execution without a Writ, making it 
appear that he is not in the Kings Service, CM. 13 E.3, Protefion 72. and. 
where upon Debt recovered, and the Judgement affirmed in a Writ of 
Error, the Plaintiff:ſfued a Scire facias tohave Execution, andthe De-- 
fendant caſt a Protection, and npon good advife it was allowed, T. 15. 
H.7,8. Pretefion 113, 


ah. ———_} m—_ ——— __—— 


— y — —— _ —_— _ 


| XV. IL# hereExecution ſhall be by Fier1 facias, or by Diſtreſs,and 
-. +1. here « Term ſball be delivered as a Chattel... 


"He Conuſeemiay well plead that the Lands are extended to high, and 
that ithey may be delivere@Þ26 the: lextendors;and he ſhall havea Fiers 
facias againſt them « ate :3-26, Execution 33 H.6.11. Fiers faciast. 


 Ifthe Defendant 


—  -- 


takert forthe Kingifine | yer the Plaintiff ſhall have 


a Firs 


Execution. 
a Fieri facias againſt him,18 E.z.E vecution 54. 

One made a Leaſe for life, rendring the firſt 6 years 6.quarters of Cern,. 
and if he held over 1co. ſhil.by the year, and this Rent was to be extended 
againſt the Leſſor , and the Sheriff did not know if it were a Chattel or a 
Freehold,and if a Chattel, it ſhall be delivered and ſold by a Fiers fac; as. 
But it was holden a Freehold, and the Sheriff amerced,. becauſe he had nor 
dclivered ir, & c.But aRent reſerved upon a Leaſe,for years is a Chattel,and 
ſhall beextended by a Fiers facias as a Chattel 15 E.3. execution 63. And 
| by Elegie- Term ſhall be delivered as a Chattel 34.4f.4. See in the 
firſt Caſe, that H54 Tuſtice held it- a Chattel, becauſe it wasin theeleRion 
of the Tenant,if he would hold over the 6. years. 2xere the Caſe. 

It was holden that upon a Recogniſance forfeited , execution ſhould nor 
be by Fiers facias after the year from the date of it 21 E.3.22. Execution 
69. | | 
One had recovered an Annuity againſt a Parſon who is dead and it was 
behind after for 2.years,& he prayed execution of the firſt year by aScire 
facias , and for the later by a Fer facias becauſe within the year , but 
becauſe the Parſon had confeſſed the Action without Aide prayer, &c. he 
was driven to have a Scire facias againſt the Succeſſor for the whole, 
etherwiſe he ſhould have had a Fiers facias for thelaſt year, 24 E.3.13. 
E xecution 89.21 1 E.3.3. Execation. 104.32 E.3.Proceſs 57. 

Upon a Recogniſance made to pay at-diverſe dayes, Stoxe awarded exe- 
cution of the whole by Fiers facias,yet the year was paſt by ſome dayes, 8 
againſt the opinion of thc Clarks and other Juſtices, who ſaid that of them 
© a Scire facias ought to have iflued out, and a Fiers facias of the Reſidue of 

the laſt-year, becauſe the year was not yet paſt, 2zererhis- | 

A Scare facias after the year for damages recovered in Waſt , and a 

Nihil returned, he ſhall not have an El/egit until the Tenants be warned,  - 
but he may have a Feers facias without warning of thetn, 4 E.3-23.Execu- 
tion 99.014 N.B.168. - 

The Sherift returned upon a Fiers facies, mandavs ballivo,who ſaid that 
he had ſeiſed to the value , but he could not finde buyers, and becauſe the 
Court cannot ſend to the Sheriff to have the money here, as they might 
upon his own extent, therefore they awarded a Writ to the Sheriff to le- 
vy the money of the Lands and goods of the bayliff, ro the value ot that 
which he had ſeiſed ,, the ſame Law is upon a ſeifure of an ancient Sheriff, 
5 E.3-Execntion 101. | | © | 

A Scire facias upon a Recogniſance againſt the heir, who being. warn- 
ed appeared not, a.Fiergfacias iſſued forth, and that was returged N:1/, 
upon which a Scire facsas iſſued againſt the Tenants. 2vere of what thing. 
execution ſhall be by this: Fieri facias 17,E.2.Execution 139, for a Fiers 
facias is of goods Fmly by..01d N.B.168. | 
_ Fiers facias for damages recovered in Waſt upon a Leaſe for years, it was 

returned. that the leſſee had no goods but the remnant of the jaine Leaſe, 
and it was holden ghat by ficat alias, that the Sheriff might(cl] rhe Leate, 
AS > 


Execution. 
as well as Pots and Pannes,inthe Execution, for the Firs facias is deterric 
& catallis, &c.19 ('. 2. Execution 148. | 

A Scire facias the Sheriff returned , (lericus non habet laicani foedum, 
upon which a Fiert facias iſſued de bonis Eccleſſaſticis, to the Biſhop , and 
yet the Party was not warned 19 C.2. Execution 151. VideC.4.Part. 
in Palmers Caſe,the Sheriff may ſell a Tenure upon a Fiers facias: but if he 
doth miſrecite the Terme in the date, it is void , butifhe ſell alſo all the 
Intereſtwhich the Party hath in it, the fale his goods,and ſee there. 26 E1iz. 
Sr. George Sidmors Cale. _ . | 

If one who hath an Annuity be debtor to the King, he ſhall have for the 
ſame Fiers facias without other ſuit, ſo of a Rentſeck, otherwiſe it is ofa 
common perſon, 8 H.5.4. 28 H.6.11. Fiers facias, 

A Fieri faciar to the Sher iff tolevy the expences of the Knights of the 
Parliament ,; the Sheriff may ſell the beaſts of one of the hundred for the 
whole,or the beaſts of any body he ſhall finde within the Precin&.11 H.4, 
2. Avowry 52. | . | 

In debt tor damages recovered in a ſpecial Aſliſe, the Defendant ſhew- 
ed, how that at another time, theSheriff had levyed the debt by Fieri faciar, 
and delivered to the Plaintiff, and it was hold no plea without ſhewing an 
Acquittance, becauſe the Writ is to have the money here, and in an eſpe- 
cial Afſiſe the Sheriff, when he hath levyed,8c.ought to deliver the money 
into the hands of the Juſtices, and if it be a general Aſliſe he muſt bring 
the ſame at the next Seſſions, 11 H,458. Burr. 183. And where the She- 
riff ſaid that he had payed the Party, it was faid it was no good return, be- 
cauſe he ough to have the money here,13 H.7.1. 2#ere, and whereas the 
Sheriff ſaid ſo, and that he had anacquittance of the Party, who averred 
that he had not payd him, the Sheriff was amerced,and an eas fawarded 
T.12.E.3. Averment 41. Qaere , for the Law is otherwiſe in habere fa- 
cias ſeiſinam.44.E.3.11.3 E.4.22. 

In a Scire faciar,it was pleaded , that the Sheriff had levyed the money 
by Fiers facias,and it was ſaid, that the Plaintiff or defendant (as the Caſe 
lay)might havean Action of Treſpaſs againſt the Sheriff who hath levyed 
the mony and keepeth it in his hands, and 13 H.7.1. that account lyeth 
againſt him \ but afterwards Paſton conceived that the Plea was not good, 
that he had levyed the money without ſhewing an Acquittance,or matter 
of Record,20 H 6,27 and 28.See according 19 E.3.Scire facias 120. And 
P aſton ſaid,that it is not like to a Capias ad /atisfacitndum, where preſent- 
ly by the taking of the Party he is in execution. 

The Sheriff rerurned upon a Fiers faciar,thar lit had levyed the money, 
Knd that he hath the ſame in Court ,whereas he had not the money at the 
day,and then a new Sheriff is choſen, and becauſe it was upon Record that 
the old Sheriff had levyed te money, A Stire facias iſſued forth againſt 
him to pay it,and if he cannot,or will not otherwiſe diſcharge and pay the 
money, the Party ſhall have a F/eri facias,or an E! "Sheriff 
of his proper g00ds,9 E,4.50. Scire facias 2. . on 


ct gin ch 


Execution. 


X V II. Where one Defengant may take Execution ſor the Pl intiff 


| againſt his Companions. 


Here two were bound in Statute,and execution ſued againſt both, 
the -one was taken and his Land delivered, he bad a Capias for the 
Plaintiff againſt his Companion to be Partner of the Charge, be- 
cauſe the execution at firſt was fued againſt them both, 2.16 E.3.E xecn- 
tion,43. | ; : | 

A 45 facias for damages againſt two attainted of Diffeiſin , the one 
was returned dead , and theother warned. Seton ſaid, he whoappeareth is 
privy to the wrong for which, &c. and no heir nor ter-Tenant is ſued, 
which if he were the one ſhal not anſwerwithout the other. And upon a 
Statute Merchant againſt two,one being taken the other alſo ſhall be arre- 
ſted upon his prayer, for the debt is in common, bur afterwards becauſe 
the Court would not have adjourned the Parties upon the execution, the 
Plaintiff took a Writ againſt the heir , and the ter. Tenant of the other, 
M.1g E.3. Execution 81. 


Where6. were bound in a Statute, and the Lands and goods of two of 


them were delivered , they had a Writ to the Sheriff ro deliver the Lands 
and goods alſo of the other foure, he returned that they were not to be 
found,and the Plaintiff did not come to have deliverance,now the portion 


ſhall not be delivered to the two in execution to help them, but a Scire fa» 


cias ſhal iſſue forth againſt the conuſee to take the portion,or to diſcharge 
the two for that portion, H.29 E. 3.7. Execation 155. T.2g E.3.38. Exe- 
cution 156. and it was holden that he ought to help himſelf by eAnaita 
guerela, and without that , that he ſhould not have a Writ againſt the 
others to be diſcharged, 33 E.3. Executionzs. 


—— —— 
——— 
— — — — 


XVIII. here Exccution ſhall be by Habere facias ſeiſinam. 


Abere facias ſeiſinam upon a Fine of grant and render,at the p/xrjes, 
Hz: Sheriff did return wandavi ballivo, who did nothing becauſe the 
Parties to the fine had nothing , and the Writ of Covenant was not 
ſued in the Liberty,nor came to him to be ſerved, upon which a Nox omit- 
tas was awarded,8 E. 3.12. 

Vpon the like Writ the Sheriff returned, that he could do nothing of 
the reſiſtance of 7. R. and others, and he was amerced 20.marks,becauſe he 


did not take poſſe (omiratus , and an Alias awarded,andalſo a Writ to at- 


tach?. R.who was taken,& pleaded not guilty,and prayed a Writ againflt 
the Sheriff to anſwer his falſe return, H. 19 E,2.Execution 147. 


| Habere 


399 


Th ts 4 
W742. 
oh? 


4.08 Execntion 
Hahere facias Seiſnam of the place waſted and found, &c. And a Fierj 
facias for the damages,and the Sheriff returned that he had not goods,and 
that none came to him to take the Seiſin,a Sicut alias iſſued of the Land,& 
Fieri facias ſhall be general, but by the Writ that Sheriff ought to deliver 
| the reſidue of the Term of the ſame Land, if the Defendant be poſſeſſed of 
the ſame,and the Fiers facias general,although that the Plaintiff doth ſur- 
miſe that the Defendant holdeth the reſidue of the Land, P.19 E,2-E xecu+ 
tom 148. 
 *Reſummons ina Writ of Ward, where it was found for the Plaintiff by 
Nifi prins and Judgment given in the comman Pleaspthat he ſhould reco- 
ver damages, and it was found that the Infant was within age, but the ſame 
vras not entred, and now afterJudgement the Plaintiff prayed chat ic might 
be entr.d,and ſo it was, & he had a Writ to have ſciſin as if Judgment had 
bin that he had recovered the Ward, and yet here ſuch Judgement ſhall 
not be given, norentred now,T.30 E.3.11. 


X1X. 1t here Execution ſhall be by Capias, and where upon Non 
clt inventus returned,and where the Party ſhall be 1mpriſoned, 
\ and where at large before the debt be payd, 


bi Ex gravi querela, it was found for the Recogniſee , and execution 

awarded into diverſe Counties, fo as to the Sheriff of L.a Writ iſſued to 

do execution of a certain Party 15 20.1 which the Plaintiff did ſuppoſe 

the Defendant had inL. and to take the body until the debt be paid, and he 

was taken by force of that Proces , and it was conceited, that it h- pay the 

20.1.that the Sheriff had not power to keep his budy longer, bur yet when 

he is at large , the Sheriff of another of the Counties may tak: him again. 

H.16 E 3.Execution 49. | p 

Green ſaid,thathe had ſeen, where two had bin condemned in Damages, 

x5 H.7,5,4.40, RE: taken,and the one dyed, that the other payeda Fine before agreement 

21E.4.859, and weat at Jarge. Baxk-Jultice,that is no Lav, 19 E 3. Exccutwn 81 For 

Vide C.Lit. he who is taken for a Fine is alſo in execution for the party , if he will not 

Ks -whepve. diſſagree and ſue forth another ex-cution is by Fiere facies, &Cc. and pre- 

"g 1s enntled F ee on , 

42 iny Fine or fently upon that ſued he may pay his Fine and go at liberty, 13 H7.1, and 
d.ty by be fine 2.14 H. 7.28. | 

of the Par- Bur if he otherwiſe £0 at large,the Party not ſatisfied, it is an eſcape in 

Ol be ——_ the Gaoler , yet if he had dyed in priſon, for ſuch Fine a Scire facias had 

tisfied fe hag Iyen againſt his Executors, 44.7 t5.6.6.and.7.and F N.B.246 If aman be 


the Kine. in execution by Capias and dyeth , thar the Plaintiff ſhall have a Fiers fa- 
Vile 14 b. 7. cias agaiult his goods, 
I.4cc.  Uponexecution of a Recogniſance ſued, and Aon eft invent returned, 


oo E 4.3 I. 47 - - . 
E.3.execution CX<cIIOn awarded of the Reſidue, 15 E. 3. Execation 63.ſo upon a Statute 


41.be may h.y; Merchant xpon ſuch return execution ſhall be of the Land, 21 E.3- 


legit, 49, 
Þ= 


T7. Execution. 
Upon a Statute Merchant a Man ſhall have {ap54s, into one County 
for the Body,and Proceſs into another for the Land, bur if it be confeſſed 
that the Detendant is alſo endebted to the King, a (apias ſhall not iſſue 
for the Party till the debt of the King be levyed, 41 E.3. Execution 38. 
At Capias upon a Statute, If the Sheriff return oz eft inventius and upon 

another Certificate he is taken upon a ( «pi«s,this is without Warrant, yer 
the Party ſhall not be ſet at liberty,28 E.3. 91. £xecation 93. | 

A Feme covert being a Diſſeiſereſs with force was impriſoned. 26 Aſ.7. : 

h : | 2 H.2,E xccu- 
Execatios 16.and P.8. Aſ.cxecntien 117. not ſo by her Plea. EE ate 

A Capias doth not lye tor Damages recovered in Dower, nor upon non _ fall 
ſuit where a Capi: doth not lye in the Original,8 E.2. execution 164. But not have a Ca- 
the Party was impriſoned tor Damages recoveredin an 4. 18 E.2.Aſiſe #is 2d ſatisfa- 
382.but that ſeems not to be Law, as it Kd 14, and 15 H 7.5. and — bat 
33 H.6.20. where upon a Diſſeifin found with force, a Capias for the j;,;s in the wie 
Kings Fine was granted at the Prayer of the Party, but nota Capies for gnall 11H, 7, 
execution, Proce/s 97. and a Capias lyeth for Damages recovered in a Re-18./ide c.3. 
diflerfin,bur this 1s by the Statute,6 E. 4.4 And for the Aſliſe ſee 15 H,7, £4rt> Sir mil 
5.eXecult 30 1593s | _ Herberss 

A man ſhall not havea Capias ad /atisfaciendum,but where Capias lyeth x H.6.9.9.22 
in the Original, 11 H.9.18. Viat C3. Part. Sr. William Herberts Caſe $ E.4.22.9c6, 


H. 6.9.22 E.4. 22-4Cc. 


a _— 


. — 4 
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XX, Where, and how Execution ſhall be after the Record re- 
muveg by Error, or otherwiſe, , 


Record was removed out of the Common Pleas at Dablys in Ire- 
land , and it was moved , that it ſhould not be remoyed out of ire- 
laxd if not by default of the chief Juſtice there, and that Plea was never 
before him,and therefore it was holden that it ſhould be ſent back, and if 
the Plaintiff will not ſue to ſend it back, the Defendant ſhall not , bur he 
may ſue execution in Dablyn , for the Record doth remain in the Roll 
there,T\.5 E 2. error 89. | S. 

A. man ſueth a Writ of error,anda Scire facias,and is Non ſuit, now if. 
| hehad not a Sper /edeas before, he ſhall have a new Writ of error, Scire 
facias,and Swper/edear , but ifhe had, Execution ſhall be awarded, yet in 
that caſe if the Writ abate by the demiſe of the King, he ſhall have a new 

Writ oferror and S»perſedeas,ſo if it abate becauſe he ts made Duke, Bi- 
ſhop or _ Luere this,the ſame Law in an eAudita querela. Fide 7 H. 
4.5-Smperſeacas 7. | 

A Scire facias upon error, and he did not appear at the day, for which 
_ the other ſued a Scire facias for execution , the Plaintiff in error did not 

appear,and upon a Capias ad ſatisfaciendym againſt him, he brought a new 
” Gee |  Wrie 


Execution.” 

writ of Error, and prayed a Swperſedeas, and prayed to be Aclivered, 
" whereas he was taken, becauſe he had not a Sper/edeas at the firſt, he 
cannot be delivered, for then the party hath no remedy, otherwiſe it had 
been if he had not been taken, H.2.H.y, 12. S»perſedeas 5. but where a 
man was outlawed, and a writ awarded to ſeife &c. if he bring a writ of 
Ptror he ſhall'not have a Sxper/edeas, becauſe the King is party by a 
mean, 8 H.q,z-Swper(edeas 19. | 
; VVhere the party is ouſted in Execution, or making default upon the 
Scire facias, which he himſelf ſueth, or deth not appear, there he ſhal! 
_ not have another Scire facias, 5 £.4. 2.acc. | | 

If aman'bring an Asdita qaerela, and hath a Swper/edeas, and after is 
non ſuit, he'ſhall have another a#dit« quere/a, but not another Szper/c- 
deas, 21 H.6.34 hace. 


—_ /—————— —_—_ 
lt. —_ — F a ——_—_— 


X X1, Where upon Execution 4y4irſt two, the Sheriff may do 
| Execution of the Lands or 29043 0] une, 1n4 where be deli. 
wvereth more Lands or goods thin hi; comm jzon what ſhall be 

done and where he may make Pariiti)n: upon an Ex-cution, 


V Vi upon a Scire facias againſt two attainted of diſſeiſin, the 


Sheriff returned one dead, the other warned, it was holden he 
might have levied the whole of the Survivour,19 E.3. execution $1, 34 
H.6.37, and 35.H.6. 27. | | 
A man doth recover in value againſt rwo, and hath a wpit of execution, 
the Sheriff doth deliver all the Lands which one had at the day of the ex- 
ecution in a ſtrangers hand unto the value of the Land, the ftranger hath 
no remedy to extend the Lands of the other, 2«ere, tor it ſeems he ſhall 
not have an afliſe, H 12.E. 3.exec#tion 15. 

Upon a Statute Merchant, the Plaintiff may well refuſe parcell of the 
Fox ſo be delivered unto him by the Sheriff, and ſhall have a writ com- 
manding him to deliver the whole Land, AZ. 22 E.3.14. 

V Vhere in Dower the Sheriff doth deliver to his wife upon her ſugge- 

| ſtion the moiety of the Land, the other may have a Scire facies againſt 
the wife, to ſhew why it ſhould not be recovered, and ſhall not have an 
Afliſe by Skrene, 22 R. 3.Dower 165... 
One ſued elegie upon a Recognilance , the Recognifor did alledge , 
| that the extent was coo low, and prayeda re-extent, and-had a Scire facs- 
as, and now he doth alſo alledge .thac the Sheriff delivered him more than 
the moyety,-1t ſeems he need not ſue a Scire facias upon this, but ſhall 
havea re-extent upon the firſt matter, and it ſhall be no ifſue, if the ex- 
rent were well made, bur he ſhall not baye Aſliſe of that &c. for by the 
elegithe mighe deliver the whole. by the name of the moiety, by T horp, 
T. 415 E.3-execution 17. One 


# 


—_— 


"- ET hg 
Execntion- 


One Parcener doth recover inan Aſciſe againſt the other, __dm__ | 
(0 


to hold in ſeveralty, and Judgment was given accordingly, but. 


the Judgment had not been ſuch,the Sherif might deliver the moiety in ſe- 


veralty , at his pleaſure , and here it is ſaid that a jointenant cannot have 
Judgment to hold in ſeveralty T. 12 E. 3. 7#dgment. 162. 


mw 
rn nn =i—_—_ — 
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X XI I. Where Execution (hall be of the arrearages incurred 


hanging theIWrit , and after the Verdi@. 


T was found for the Plaintiff in Aſſiſe of Rent, and adjourned for dif 


ficulty of the Verdi, and being afterwards adjudged for the PlaintiF, 
he did not recover the arrearages and damages, and alſo his damages af- 
ter the Verdict, 31 Aſ.31. A//e 308. 


_—_— 


—my 


— —  — 
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XX III. Where Execution hall be ſued of a thing whereof no 
Judgment was given, _ 
oY TE - 
R Eo of 4 ward, the Judgment was given to haveall in datnages, 
and upon a ſuggeſtion the party had a writ of execution for rhe Þo- 

dy of the wardalſo, 30 £.3.11. | | 


—— 


— 
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X X IV. Where Ncciaen sþall be upon 4 Scire facias returned 
by the Feſtatum elt, without a ficut alias, ard where he 
shall have Execution at his peril. 


A Scire facias for damages recovered againft two, npon Nihz re- 
cu a Srout alias 1s awarded by Teftattum into another 
County, and the one is returned warned , and that the other hath 


nothing, the Plaintiffe ſhall have Execution at his perill, and'irt 


ſeems the Scire facies by Teftatwm inthis cafe from the Scire facies ficus 
alias inthe ſame County, and upon N31 retarned atthe Sicut alias it is 
clear that execution fhall be awarded, 18 H.6. 17.,exeeution 3. bur ifat 
the firſt one was returned warned, and the other N5b5/, heought to 
have a ficut alias, or Teftatuws in another C &s. but he ſhall nor 
ave an alias upon the Teftarum eff returnede#c. H,8 Hiy 4urrontion 322: 
40 E 3.2, 24 E:3.20. Strire facies 141. See isfhid: 'tharfor Debt or 

| Gegs '! 7 7 ./: :damapes 


41 


= ay 

damage $ 1 man ſhall have execution tpn the firſt Scrre fariar, not ſo of 
—_—— 2575 \ 

" Scire' facias upoh a Recogniſance againſt two, one is returned dead;/ 
theother Nih:l, an Alias awarded , and {dem dies given, but he ſhall an- 
ſwer at the Atias returned, otherwiſe execationſhall be, 20 H.7.3. 
Upon generall Non-tenure plead in Scire facias upon a Recovery,execu- 
tion ſhall be at the perill of the demandant, which ſhall not be in a Scire 
facias upon a Fine &c.11 H.4.16.execution 26, +» 

- Ina Scire facias for damages recovered, upon Nihil returned Proceſs 
may iſſue forth by Teftarum, 1 E. 3.4. execution 105. And note, that at 
the firſt day he may have a Scire facias by Teftatum into another County 


if he will,1 H,5.4.exec#trion 22. 


- a_ 
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XX V. Where Execution awarded for the King, (hall be allo 
ſaid Execution jor the place, where not. 


7H.6.6.14 H, Wy in the year in Treſpaſſe, Execution for the Kings Fine is an Ex- 
7.28. ar, ecution for the party, and if he goat large it is aneſcape, but if 
the party be taken by a Capias pro Fine atcer the peace, it will not help the 
party,norin no caſe where he is put to 4 Scire facsas for his Execution,and 
if hedieth within the year, the Detendant taken for his Fine, ſhall not be 
in execution for the Executors &c, 3 H. 6.24. execution 9.2 R.z. Execn- 
Fox 16. 22 Aſſ. 74-execution 111. | 
idea. E 4.16 Cpias pro Fine againſt a man condemned in rediſſeiſin,he was taken and 
wasafterwards outlawed of Felony, the King pardoned him all Felonies , 
and it was holden that at the prayer of the party he ſhall yet remain in 
Priſon at his execution; but if he were in execution for the party and after- 
13 H,7.22.6 wards outlawed of Felony, and pardoned, the execution ts extin&, be- 
as yo 4 H-7.15. cauſe once difcharged before, but here he was not in Execution for the 
. | 6oprng +: party at the firſt, wheretore c. and now he is enabled to be in execution, 
36 H.6. 25, Andto anſwer &c. 6 E.4.4. Execution 13. | 
See that Execution in this ation is only by the Statute, and ſhall not 
be without prayer, for inall Actions the Executionof the King for his 

wh 1d Fine ſhall not ſerve the party where Capias doth not lye in the originall, 
k T als "1 or for the execution, 14 H.7.28.15 H,7.5 .13 H.7.21.9 E.3.execntion g8.- 

+ alſo the ſame will not help the party within the year, in caſe where he 

could not have Fiers facies, 15'H.7:5:execation 115. 

If the Record be-removed: by Errgr within the year, and .the Defen- 
dant taken for the King, the fame ſhall-not help the party, becauſe he is 
put to.ia Sgire facias: ſo if the party be adjourned from the County 
Court.into-the Common Pleas, within the year , but if all the Juſtices die, 
os honmovedZ and ethers chofen, Execution for the King is here, ;and 
for the yarry, 14 H.7.15.15 H.7.6..) | : 


axd 13, 


And. 


Execution. -. 


And it was ſaid where he may have Fiersfacias although Capiar doth 


not lye in the Original, ſerting him at large is an eſcape, alchough the pri- 
ſoner hath a pardon,or hath payd his fine, 2'R.3.execation 16. But after 
the year the Gaoler may let him ar liberty, if the party do not pray that 
he remain in priſon: and it was there ſaid,that the Plaintiff ſhall not have 
a Capias within the year againſt him who is taken for the Kings fine, 7 H. 
6.5. Debt.26.13.H.7.21. | | 

Note, the Capias for the Kings fine is, ad reſpondendum tam nobis quam 
parts querents, if it be to be intended within the year, 7 H.4 4. Execution 
ITO. | 
But if the King pardon the Defendant his fine before he be taken for it, 
or wills that a Sper/edeas be awarded before, &c.this is a good diſcharge, 
ſo as the Party ſhall not have advantage of the Kings fine, if he be not ta- 
ken for the ſame before,q E.4q.16.and 22. | 

Note, that although the execution for the fine, be an execution for the 
Party without prayer, and that he may have debt againſt the Gaoler who 
lers}him atlarge,although it be by the Kings commandment, yet the Party 
after may take an execution againſt him being at large by e/egir, or Fiers 


facias,or by C apias at his pleaſure, for he is not otherwiſe compelled, yer 


without his agreement the Gaoler cannot diſmiſſe him, by P3gor. 

 Ifthe Plaintiff ſue an elepir afrer the Defendant is taken for the Kings 
fine, he ſhall go at large, Ge ſuch execution doth diſcharge the body, 7 H. 
6.6.and 7.50 if he ſue by Fiers facias,&c. 18 E.3.Execntion 54. yet upon 
Nihil returned he may have a (apias,&5 c. 

If three are condemned in debt or treſpaſs jointly, and the one is taken 
only for the Kings fine whieh the King may do by his Prerogative , the 
ſame is no execution forthe Party, becauſe the King doth not ſue accord: 
ing to the Original, as the Party of neceſlity muſt, 15.H.7.5. Execution 
I153,S0 if 3. be attainted of diſleiſin; &c. | 


— 


- 
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XX VI.there Execution upon aFine ſhall be awar ded, and where 
he fhall chew Coſenage before Execution , where not, and- out of 
what Court Exc:cution shll iſſue. 


= Scire facias upona Fine as Colin and heir , if the Tenant make de- 
fault,the Demandant ſhall have execution without ſhewing how Coſen, 


34 H.6.44. | ; Et 23 
If a Fine cometh into the Kings Bench by due Proceſs, the Party may 


ſue execution there,5 H.5.1. 
No execution upon Nontexure pleaded in a Scire facias upon a Fine, be 


_ it general or ſpecial, becauſe the Right 1s not yet tryed, 11 H.4.16.execa-- 
ti94 20. 
| No, 


* 
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Execution. 


| Noexecution upon a Fine until a Scire facias ferved, 8 E.3.12.execntion 


yl a Fide leyved here of Lands in Nerwich, and a Scire facias 
brought,they ſhall bave Conuſance, and a Tranſcript of the Fine ſhall be 


 ſentto them, $8 E4.6. Conwſans 13. 


If a Fine levyed of a Rent-charge or a Rent-ſervice,execution may be ſued. 
by Scire facias,yet ſome think that it cannot becauſe it doth nor paſſe by 
Levery,&c.but Atturnement,and the Render,if the Fine be engroſſed, but 
before the engroſſement he may have a Mwens redditum reddit, or a Per 
que ſervicia, But it was holden that a Scire facias lyeth to have ſeilin, 
and Quem redditum reddit , gives but atturnemear, and no ſeifin, and if a 
man do recover in Cuſtomes and ſervices,vr if a Fine be levyed of ſervices, 
the Sheriff ſhal do execution by diſtreſs,17 E 3.34 Scire facias 8. and 16. 
See 16 H.7.9.and 48 E.3.8,c. | . 

A Fine was ſent into the Treaſury not engroſled, yet it was a good Fine, 
andexecutory , but the Party ſhall not havea Quid 7uris clamat , nora 
Daem redditum reddit, nor a Per que ſorvicis, after the Fine engroſled, 
22 H.6.13. Scire facias 31. C.5.Part.Tes (aſe,ace. Vide F.N.B.147 4. 


<— 


XXVII. Where Execution ſhall be ſued by Capias againſt him who 
was taken vefore,and in Execution by hrs Bodie. 2g 


A (apias was awarded againſt him , who had found bail to the King 
where he was outlawed and taken for the Kings Fine, and is now at 
large, 8 H.7.9. | | 

 Onebeing inexecution in Newgate found mainpriſe by Recogniſance 
in Chancery,and brought Audits querela , and did not appear, and after- 
wards the Mainpernors arreſted him and put him in the Fleet, it was hol- 
den that the Mainpernors might chooſe to have execution of his Body and 
Lands,50 E.3.12. execution 43. So ifa Mancondemned and impriſoned 
for the Kings fine eſcape, an Ation lyeth againſt the Gaoler, or a Capias 
againſt the Party, 7 H.6.5. and 6. 

One being in execution in the Kings Bench eſcaped, the Gaoler dyed, his 
executors ſhall not be charged, for which cauſe a new Capias was granted 
to the Party : 41 eAſ.15: executors 100. See contrarie, that he ſhall not 
have a new (pias, for the Bayliff cannot take him again but npon freſh 
fair, but by ſuch way,ifhe our of his fight, 14 H.7,1,13 E.4.9,0c. 


XV111. 


,.  Execntion. 


XXVIII. How Execution ſhall be when Lands ar extended by a 
later Statute, or for a Debt recovered after, e&fc. or wherc a 


ſecond Execution ſh Ul be upon the firſt defeated. 


Enant by Statute Marchant ſhall 'not ſue him who hath execution by 
T; later Statute without Proceſs ofLaw, &c.ſo neither Tenant by elegsr, 
and the proceſs againſt them ſhal be Yenzre facias, not /cire facias, becauſe 
there is no record upon which, &c. And this was upon Non eſt inventus 
returned, and that the Land was delivered to ?.upon a later Statute, g E.4. 
24 execution 57.kat it is cleer, that he ſhall put him out upon the matter, 
i9 E.z. Execat. 25.22 E.3.7 Scire facias 126. And there he ſhall have 
Scire facias, and not Yenire facies. | | 
He which hath a later Statute, ſheweth that the Term of the firſt who 
hath exerution is expired, and the whole mony levyed, and the Connuſor 
would not ſue to have the Land delivered back, and prayed execution 
againſt the firſt,and ſhewed an * cquittance of all but 6.1.long before, &c. 
he prayed execution at his peril,and had a Scire facias againſt the grantee 
0i ze fir{t Conuſee, for without Proceſs he ſhall not put out him A is in 
dy Judgement,38 E. 3.12.22 E-3.7- Scire facias 126. 
The executors of him who had execution by Statute were ouſted by an- 
| other who had a later Statute,and hada Scire facias, notwithſtanding the 
execution before had againſt the later, for the Iuftices were deceived, and 
an Alliſe doth not lye,19 E.3.Scire facias 82. : | 
A was bound'to B. in 100.1 by Statute ſtaple certified in the Chancery, 
eAmnnogE.4and afterwards 39 H 6.A Stranger entred upon him by grant 
of the King,and afterwards the Conuſor in whoſe right, &c. dyed, ſo as the . 
Connuſee could not take the profits, upon which ſuggeſtion, he had a ne w 
Capias, where he was taken upon a Capas before , but this upon another 
Certificate 2 H.3.7 Execution 16. | 
If the Defendant be taken in Capias pro fine in Treſpaſs , and the Plain- 
tiffpray that he may remain in priſon for his execution , the Plaintiff nor 
ſatisfied ſhall have an elegit afterwards, ſo if one pray an elegit of Lands, 
and nothing is returned bur a Rent, he ſhal have an e/egir of the ſame, 47 E 
3-execution 41. See F.N.B.246.and Statute 32 H.8.Cap.5 
Note,that a man ſhall not held the Land over the Term by elegir, becauſe 


0 


the Land was deſtroyed by War,ſo as he-could not take the profits, L.19 
E.2.execntion 146. 

In Dower the wife hath judgement. againſt the youcher , and that the 
Tenant ſhall hold the Land in peace if the vouchee doth reverſe the judg- 
ment by diſceit, becanſe he was not ſummoned,and hath reſtitution , the 
wife ſhall have a Scire facias againſt the Tenant to have execution againſt 


him, 3 E 3.49.4 E.3. Diſceit.4.5. | 


An& 
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Execution 
And if a man hath execution in value againſt the vouchee of Land which 
he hath by difſeiſin, and the diſſeiſſee entreth upon him who recovereth, 
he ſhall have a new execution in value, zo E.1. Voucher 297. | 
Elegit was upon a Recogniſance at the firſt day, when there were ſeve- 
ral dayes of payment, F.N.Z3,267. 


—_—___ 
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29 Where a manshall be put to a Scire facias fo have Execution, 
_ and where not. - | 


Recogniſance to appear ſuch a day, and to keep the peace,and he 

"A doth not appear,yet execution ſhall be granted without a Scire facias 
36 H.6.17.execution. 10. Otherwiſe it 1s within the yer upon a Recogni» 
ſance to appear. See how the year ſhall be accounted, 47.21 E.3.22.Exc- 
cution 69. 

If the Recogniſor alieneth his Land , no execution ſhall be without a 
Scire facias againſt him,and the alienee,7 E.3.31.Execntion 53.and 9 E.z. 
Execution 97. | 

It was holden, that an executor ſhall ſue execution ofa ſtatute ſtaple, or 
Merchant without a Scire facias, but not of a Recovery of the Teſtator, 
&c.15 H.71.6. But whereupon a certificate ofa Statute Marchant Ne ef 
inventss is returned, and the Connuſee dyeth, his executors ſhall not have 
execution upon the firſt returg without a Scire facias out of the Certifi- 
cate, 18 E.3. Execution 55. = 

The Party is alwayes put to a Scire facies upon Recovery of Debt , Da- 
mages or Annuity, after the year,24 E. 3. 23. Execution $9. 

Execution faed of a Statute Marchant, and the Recogniſor returned 
dead, execution ſhall be againſt the Feoffee without a Scire facias, andif 
one Conuſee be teſtified dead, the other ſhall not hare execution, but ſhall 
be driven to ſue in Chancery upon his Caſe, 25 E. 3.38. 

And Fitzh ſaith N- B.167.that upon a Connuſor recurned dead. no execu- 
tion ſhall be againſt the heir, executor, nor ter-Tenant without a Scire f«- 
£345, : 

But ſee that upon a (apias of a Statute Merchant, and death of the Conu- 
for, or Non eſt invents returned, execution ſhall be without Scire facias, 
but if the Sheriff upon it return, that one hath the Land by judgement, he 


| ſhall not put him out without proceſs,and that ſhall be Yenire facias, and 


upon that a Diſtringas, and not a Scire facias, becauſe it is not upon Re- 
cord, 9 E: 3.24. Execution 97. 1 E.3.4.22 E.3. Scire facias 126. 

In a Scire facias after the year againſt the Connuſor & he returned dead , 
Execution againſt the heir by Scire facias,and it was upon a Recogviſance, 
to keep his - ay 5 E.3. execution 100. and he ſhall not have Fiers facias 
of the goods of the dead although within the year , but a Scire facias a- 
gainſt the heir, and Executor, 18 E.2.execation 143, So in this caſe it ſhall 
be againſt the ter-Tenant, 20 E.3.Scire facias 121. | 

| Score © 


, "Y 
Execution. 

Scire facies upon debt or damages recovered after the year, the Defen- 
dant returned warned, doth not appear, no execution ſtall be againſt the 
Feoffee living the Principal,of Lar.ds which he had at the time of the judg- 
ment without another warning agairſt the Feoffee, but the Reporter cor- 
ceives that the execution ſhall be without warning, 1 E.3.4.execarics 105. 
So nor againſt executors 19 E.2. execaticn 243.9 E.3.24. and6 E.3.15. 
execution 102. 

Where Land is extended by ſtatute Merchant or ſtaple, Scire facias doth 
lye to have reſtitution withig, or after the Term , not otherwiſe. 19 E.2. 
execution 164. = ; 

When a Record is removed into an other Court, as by error into the 
Kings Bench , a Scire facras ſhall iſſue before execution watkin the year, 
21 E.3.56. engqueſt 7. | | 

If the Plea be holden in the County, and afterwards,the Juſtices in Eyre 
come into theConty, they ſhall award execution upon the judgment given 


by the other Juſtices within the year without Scire facias. And Juſtices of . 


Gaol: delivery ſhall award execution againſt a Priſoner who was outlaw- 
ed, or indicted before Juſtices of the Peace,15 H.7.5.execation 153. 

The firſt Conuſee , ſhall not put out the other without Proces of Law, 
9 E.3.execution 97.enqueſt 11. | 


XXX. Where Execution upon Scire facias shal/ be upon Nihi 
 returncd, ind where he ought to hve Sicut alias, | 


Rian faith, That the courſe of the common Pleas is to have execution 
of Debt, Damapes,or Annuity, upon a N#hil returned at thefirſt Scire 
 facias 2 Hy 1. >: 

A Scire facias againſt two upon Damages recovered and N+h1/ retur n- 
ed ,and upon the Teftaram.one was returned warned , and the other XN- 
bil, and execution awarded,18 H.6.17. execut.z. | 

Ina Scire facias upon a fine he ſhall not have execution untill the Party 
be warned if it be upon debt,or damapes,and upon 2 N:ihils, And Hill Ir= 
ſtice ſaid, that of Land execution ſt all not be until the Party be warned'in 
no Caſe 18 E.3 execution 57.4 E.3.23.execntion 99.4cc. ; 

Scire facias upon aRecogniſance againſt two, one is returned dead, the 
other warned,execution ſhall be againſt the Survivor without a ficnt alias, 
ifhe w{jl, 13 E. 3. execstion 78. But no execution againſt the ter-Tenant 
until the Conuſor be returned N1h1il, 28 E.3z 32. execution 158. 

Upon Nihsl returned in a Scire facias for damages, Fieri facias awarded, 
but Elegit of lard not till the Party be warned, 4 E.3.23. bur attbe firlt 
Nibhil returned the party may pray a Scire facias againſt the ter-Te- ; 
nants of the Lands, and if they are returned warned, he may have the Land 

by Elepit.6 E 3.15 24 E.3-25.Scire facias 128. p 
'. Fa wo recovereth damages in an Aſliſe againſt three ſhall have a Sere 

| H hb h facies, 
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f{aciat; and two were returned warned, and the third A5bi/, upon which 
he had Execution againſt the ewo,. 1 £.3. 13.Execation 106. 
- The Defendant ina Scire facias was returned, Clerk, not having any 
 Lay-Fee, and a Fieri facies ifſued de bonis Ecclefraſticir awarded to the Bj- 
ſhop, although he was not warned, 19 E.3, Execution 151. | 
| Where two were returned N3hi/, and the third warned, a Scire facias 
by Teftatars iſſued againſt the two into another County, and N3hil re- 
turned againſt them , then the third appeared and would have pleaded 
and could not, for Execution ſhould have begn awarded, if the two had 
not been returned »ih1/, ſo that the Proceſle was not ended againſt them, 
for which the partie ought to ſtay untill the others be warned, or the 
Proceſle ended, as it is at the ſecond #hi/ returned, 2 E.3.20 Scire facias 
141.1 E.3.13. | | 


——_— 


— — _ 


XX XI. How hewhois in Execution hall be diſcharged, and 
by what a@. 


|þ one be in Execution by his body, and the party doth releaſe unto him 

all Actions, -Suits and duties, he ſhall not have an Elegit nor a Capias, 

tecauſe the duty is extinct, 26H. 6. Execution 7. and the Releaſe to one, 

Vide 33.9.6. andthe ſaying of the plaintiff in Court, that he will not have Execution 
IE againſt one, the ſame doth diſcharge all, 15 E.4,5. 

If I purchaſe a Mannor to which he who bath recovered a Debt againſt 
me is Villain regardant, and alien the ſame again, now he may well ſue 
execution againſt me , yet it was once ſuſpended &c. 12 H. 4. exesn- 
tion 28. | 

If a man take execution by part in diverſe Counties, and the party is 
taken in one, and he payeth that part, yet it is no diſcharge of the reſt- 
due,16 E-3.Execation 45. Yet if the Sheriff had taken him by Proceſle, 
before the apportionment, as art the firſt Capias upon a Statute Mer- 
chant, there he might keep him-in prifon, notwithſtanding of payment of 
the part made after, i614. | 

If a man hath the body in execution for damages, the party may come 
ſeven years after, and acknowledge agreement made with him, and the 0- 
ther ſhall be diſcharged without Scire facsas or other proceſle ; the ſame 
Law upon. a Recogniſance or Statute. | 

See that a Recogniſance, or Statute made,commencing without proceſs, 
wherefore it may be well diſcharged without proceſs, and ſo not like unto 
a recovery which is by proceſs, 30 E.3.18.Snggeft.13. yet there he ſhall 
£0 quit in the one caſe and in the other. 

See ina Note, 1o H.4.3. That if thePlaintiff cannot come in Court to 
acknowledge agreement made upon damapes recoyered, the other may 
havea Writ ;0 another man to take his acknowledgement. | _ 

ſt 


One was in the Fleet for execution of a Statute Merchant, and after- 
wards he brought an Appeal of the death of his brother, and was com- 
mitted to the Marchalley, becauſe this is in the Kings Bench, and this is a 


diſcharge of the Execution, 18 E. 3.0mt/aWry 47. And a man condemnedy 


in the Vacation was in Execution in the Term, and removed by writ of 
priviledge, becauſe of a.Plea depending in the Common Pleas, and was 
{er at liberty, that was an erroneous Judgment, but the party had no re- 
medy, 2 E.4-8. : 

One came by Capies nilagatams, and pleaded a Plea which was naught, 
and found Mainpriſe to purſue it, and at the day did notappear, upon 
which a {apias tor the Kings Fine was awarded againſt the Mainpernors, 
and a C apias ntlagatum againit the party, 2 E.q. 11.0 #tlawry 33. 


If a ſtranger recover the Land of the Recogniſor, yet the body doth ** H.6.56.4, 


remain in priſon, but if the Recogniſee doth ſurrender unto him, that dif- 
charges his body alſo, 15 E. 4,s. and fee there that he ſhall be difchar- 
ged by a Habeas Corpas ſued, and upon that a Scire facuas fol.6, 


a eee Ot —— —— 


XX X11. When a man who is in Execution ſhall be removed, and 
afterwards remanded, and when not. | 


man outlawed for debt was afterwards condemned for the ſame 

debt by plaint in Lonaoy, and ſent to Newgare, aud afterwards had 

a Pardon and Score facias againſt the pariy, upon whoſe de'ault the pardon 
was allowed, and it was hojden, that he ſhould be ſent back to Newgate, 


yet be ſhewed an acquittance of the Debt, but the {ame ſhould have been 


pleaded there, 48 E.3.22. 

A man in Newgate for eexcution of a ſtatute merchant had a#dita quere- 
la, upon acquittance found and ſpecial bail, afterwards he made default, & 
the Bailiffs took him and pur him into the Fleet, the party may chooſe his 
Execution againſt the party, or againſt the Bail, 51 £.3.12. and he choſe 
execution againſt the party,& prayed that he might be tent back to News 
gate, & it was holden that could not be, but he ſhould continue in the Fleec 
untill &c. becauſe he was in Newgate for that cauſe onely 50E.3.12. 

One in execution in L£, for Treſpaſſe &c. was ſued in an a@ion of 
 Accompt here, and appeared in Cuſtody, and acknowledged the Re- 
ceipt, andit was holden that when-hee hath:accompted and made: a- 
greement he ſhould be ſent back, afterwards the Plaintiff did acknow- 
ledg agreement made,and he was ſent back, 29 E.3. 47. Exrention 160. 

A man in NeWgare for Execution of a Statute, had' Awdita querela 
here upon a defeaſance, and they were at iflue here, and afterwards he was 
Nor-ſuit here, . tor which cauſe he was fent co the Bleet, and notſent 
back to Newgate, becauſe he was inthe cuſtody of 4his Coure upon the 
remover @&c. 33 E.3:Exccution 161.41 E.3. Auditaquereta 18, 

Hhhz | One 
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Execution, 
One condemned in 'Treſpaſſe in the Kings Bench was alſo condemned in 
Londen, and ſent to Newgate, and upon a Capias ad ſatisfaciendum a- 
warded from hence,the party acknowledged himſelf ro be fatisfied, upon 
which it was holden that he ſhould be ſent back to Newgate for the debt 
there,3 H.5 .7.cxecution 167. | | = 


Cs ee eee _— — 


S—_— 


XX Xl[11, How he who acknowiedgeth a Statute or a Recogni- 
ſance, or bis alienee shall havs back, his Land after Execution, 
nd by what Attion, and where by Entry. 


He Land of a man was extended upon a Statute Staple of 16061. and 

Þ the extent returned, it appeared that the Land was of 1001. by the 
year, and ſo was delivered, now after the year paſt, the Conuſor ſhewed 
_ the ſame in the Chancery, and had 4 Scire facias without any other ſur- 
miſe, but ifhe come within the year, and ſheweth that the Conuſee is ſa- 
tisfied by any caſualty, the ſame muſt be ſpecially alledged, otherwiſe he 
ſhall not have a Scire facias, or that he hath tendred the Money, and 
the other refuſed it, and that now he is ready, becauſe it is not in- 
rended ſatisfied till the Term end, and note, that afterthe year paſt, the 
party ſhall not have back his Land without a Scire facias, for it may be 
that the Conuſor hath cauſe to hold over the Term, but ſee the opinion 
was after that if the Conuſee had levied the money after the Term, the 
other ſhould enter without a Scirefacias, 2 H.3.7. Execution t7. and 
ſee P. 32. E, 3. Scire facias 101. agreeing in every point, and there it 
was a State Merchant. | 

- But 15 H.7.-It was holden that he ſhould not enter after the Term 

without a Scire facias, but after the year he ſhall have it without any 

ſurmiſe,. and Townſend ſaid, that if within the Term the Conufor put the 
money in Court, or ſhews an acquittance,thar he ſhall have a Scire /aias, 
but if he do ſurmiſe any caſualty, as by cutting of the wood &c. there 
- he ſhall nothave a ſcire facias, buta YVenire facias ad comput andum, with 
a-ſurmiſe that he is ſatisfied, 15 H.7.15.47 E.3.11. but 22 ef: 44. he 


entered. upon tender of the money. ; | 
. -Execution of a Statute Merchant, and within the Term the Conuſor 
ſhewed an acquittance of part, and tendered the reſt in Court, and t ad a 
Fenire facias againſt the Conuſee and his Aſſignee, who came at the day, 
and the Conuſee not, againſt whom a Diftreſſ: iſſued forth, and idem dves 
to the Aſſignee, who made defaulr at the day, and the Conuſee came in 
the Cuſtodie of the Marſhall, and anſwered alone, and fo be ſhall have a: 
ſeire facies within the Term:upona Deed, and that againſt the Conuſee 
andhis Aſſignee, not againſt the Aſlignee alone, forthe ſhall not anfiver” 


co 


Execution. 
to the Deed, but the monies were delivered to him, fo that Proceſſe ſhall. 
be againſt him and the Conuſee, 15 E.3. Reſponder. 3. but the Feoffee 
put the money in Court, and had a ſcire facias againſt the grantee of the 
Tenant by Statute ſolely, and holden good, yet both ſtrangers, 46 Af. 
fſecrre facias 134. | | 

If Tenant by Statute Staple or Merchant granteth over his eſtate, and 
the grantor levieth the money by ca(ualty, the Conuſee ſhall have a /cire 
facias againſt the grantee onely, and if he levieth the money and after- 
wards grants his eſtate, it ſhall be againſt them both, 50 E.3.16. Execs- 
F508 44. = 

Tenant by Statute Merchant held over his'Term by two years, the Co- 
nuſor had a Venire facias ad computandum, and upon his default prayed 
reſtitution of the Land, and alſo a Venire facias to accompt, and he ſhall 
not have them both; for if he take back his Land, he ſhall not have an 
_ accompr, but the means and profits after the Term, but he may have the 
one 0r the other at his pleaſure, 18 E.2.execation 144. 

Land was extended by Elegit, and after the Term ended the Conuſee 
came by /cire facias,and ſaid that he had not levied all the money, becauſe 
the Land was impaired by reaſon of warre, and this was holden no plea 
to retain the Land &c. 19 £.3.execation 146: 

Upon Execution ſued againſt one Feoffee of the Conuſor of a Statute; 
he ſued an Amndita querg/a againſt the other who appeared and ſhewed an 
acquittance of the Conuſee, upon whictr the firſt had a /cire facias a- 
gainſt the Recogniſee to have back the Land, and to anſwer to the Deed, 
47 E.3.4. But note the Andita guerela iſſued fromthe Common Pleas, 
and upon that from thence iſſued Yenire facias againſt the other Feoffee , 
who appeared and pleaded a Releaſe, 45 E.3.17. Amnaita querela 19. and 
Venire facias alwayes iſſueth out of the Common Pleas, 11 E.4.acoe, 

| And note that one Feoffee ſhall never have a Writ to deliver the Land 
of the other pro rata, without ſuing an eAndita querelaagainſt him, for 
every one ought to anſwer, but the Conuſee may ouſtall the Feoffees 
without anſwer if. he wijl &c.33 E.3.e Auaitaquerela 38. but upon a Re- 
cognifance acknowledged in the Common Pleas, one Feoffee ſhall have a 
Scive facias without ſuing an Anadiea querela, 45 E.3. 24.execution 40. 

If he who hath Land extended by elegit, hath cauſe of re-extent &c. 
upon ſuggeſtion thereof, he ſhall have a Femire facias, and not a:;/cire fa- 
cias for the delay, 15 E:3./cire facias 16. and for that reaſon it was doubt- : 
ed, if aſcire facias ſhould ifſue upon a ſuggeſtion that he had a Ward 
fallen, by which he had levied the whole money, 15 E 4.5-- 

The Conuſor of a Statute ſaid within the Term that the ConaMaq fe- 
vied all the money but 101. and that he put tn Court, upon which it was 
hokden that he ſhould, have a Scire facias to haye his Land again; and to 
account as well, as upon an acquittance ſhewed, and that upon elegir,47 
E:3.11.Scire facias 96.46 Af.ſcire facias 34.4623. E 3.16. 22 Afſ 44 
bug he may enter. | _ 


V.de 13 H.7,-. 


22 H.6.56:4;- 
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47 E 3 »0 5.Vide.» 
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Vide16.E.3, Here the moiety of whoſe Land was extended by Elegit, ſhewed 
a(t 108 and the money in Court, and faid that the other had felled ſo many trees, and 
Querell %, 'n prayed 4 Scire faciasto receive the money for to reſtore his Land, and to 
ſal bave aft Acconpt for the trees, and here had it, but Stoxe faid, that it did not lye 
againſt Tenaxi ©O accompt, but for that he ſhould have his Action upon the Caſe, and 
by Elegir. if a wood be delivered, the Conuſee cannot fell it, but he may take the 
Vie: ti:3b-4/-Herbage,and an accompt doth not lie, becauſe it was delivered to his own 
that be (oa. uſe, 21 £.3 16. Scire facias 111. See F.N. B 58. where he conceives 

Venire facias to accompt doth lye, and yet alſo he thinks that waſt| lyeth. 
See 18 E.2.Execution 144. where he could not have a Scire facias to 
 accompt, and to deliver the Land after the Terme, bur held clear, that 
within the Term he might have a Scire facias to accompt, and that is in 
the nature of a Yenre facias, but he ſhall not have both within the Term, 
becauſe he is not then intended ſatisfied: and here note, that the aſ- 
ſignee had a Scire facies againſt the Conuſee, and that upon ſuggeſtion 
that he was ſatisfied by caſualty, and ſhewed how, 32 E. 3. Scire facias 
I01. andagreed that he ſhall have a Yenire facias to accompr, or a Scire 
facias in the nature of YVenire facias upon fuggeſtion onely that he is ſatis- 
tied by a caſualty, without putting the money in Court, but the ſame 
ſhall not be to deliver the Land, 29 E.3.1. And when ene had ſuch Exec- 
cution the Conuſor did furmiſe that he had levied the whole with Cofts 
and charges, and 4 1. over, and prayed a /cire facias, and the ſame-was 
granted to have the Land again, but of the Profits he could not have but a 
Vers e facias to accompt,and it did not appear that it was within the Term 

or after ſuggeſtion, 18 19 E.3, 

A ran ſhall not have a Scire facias within the Term upon a ſugge- 
ſtion that he hath paid : alſo the Lands ſhall not be delivered after untill 
he hath levied his Coſts and Charges upon Execution of a Statute Mer- 
chant,29 E.3.36. Suggeſtion 15. and the Conulee needeth not take the 
Money in Court, if he do not tender him his coſts and charges,46 eAſ. 
Sce facias 134. 


— 


—_— ———— 


XXXIV. of what Lands or Tenements Execution ſhall be by 
force of a Statute or Recogniſance, and where the Lands in 
uſe ſhall bein Execution. 


T Lands in uſe ſhall be in Execution, by Statute, Recogniſance or 
| it. Onere, if that be by Equity of the Statute of 1 R.z. betore 
the Statute of 19 H.7.cep.15.7 H.7.29.Execation 19. 

Lar:ds recovered againſt the Conuſor is diſcharged, but if he repur- 
cl:aſe it, it is charged in whoſe hands ſoever it cometh after the purchaſe. 
See of the purchaſe of the Conuſce of the whole, or part, 45 E. 3-22. 
E xecation 39. 


Execution 


Execution. 
Execution upon a Recogniſance ſhall not be granted but of Lands 
which the Recogniſor had the day of &c. untill he be returned Nih:/, 29 
 E.3-1.execution 158, but a Recogniſance ſhall charge all his goods which 

he had at the day of the entringtheremto, 7 H.6.2, 

At the (apias upon a Statute Merchant, the party was returned dead, 
the Plaintiff had a Writ for his Land which he had at the day of the Sta- 
tute or afterwards, the Sheriff returned, that a ſtranger had the Land 
in Execution for damages recovered after, for which a Scire facias iſſued 
forth againſt the Recoverer,g E. 3.24. —- | 

The brother of the Conuſor gave him Land in Tail, this Land was diſ- 
charged by the death of the Conuſor, 5 E.3.35. 

One of the two Joint-tenants in Fee is Debtor unto the King upon Re- 
cord, and dieth,the other ſhall hold the Land diſcharged, bur if the hus- 
band and joint Leſſee for years, with his wife (being debters to the King 
upon Record )dieth,the King ſhall have the Term in Execution againſt the 
Wife, 50 £.3.5. So of a ftranger who recovereth Debt or damages a- 
oainſt the Husband, by Babingron, and if execution be done in the life of 
the husband, it is clear, he ſhall hold it till the whole Debt be levied, 7 H. 
6.2. Otherwiſe it is if he who recovereth hath not Execution in the life 
of the husband; 9 H. 6.52. 

Lands in ancient Demeſne are liable to a Statute Merchant, 2 E.2. and 
if the Conuſor doth enfeoff the King, the Land is diſcharged of Executi- 
on, F.N-.B. 266. | | 


Where the Sheriff returned that the charges upon the Land did exceed. 


the Land it ſelf by 40s. the Juſtices would not award Execution, becauſe 
the party ſhould then never have the Land again, but afterwards he had 
other Land, ſoas the Land did exceed rhe charges 10s. for which cauſe 
Execution was awarded of the whole, 29 E.3.execution 154. 

One was bound ina Statute tof & his heirs :F,died, his heir ſued Execu- 
tion againſt R.Ter-tenant, who brought Awdita gquerela, and ſhewed that 


the Land was given to the Conufor,and to his wife in Fee, and thar ſhe did 


ſurvive, and that he is in by her,and holden a good diſcharge, for which 
cauſe the other ſaid that the gift was to the husband and wite. and to the 
heirs of the hushand, and both are dead, for which &c. 25 E. 3.45. 

Tenant in Tail bound in a Statute dieth, the iſſue in Tail entreth, and 
enfeoffeth a ſtranger, and it was holden that the Execution ſhould be a- 
cainſt the Feoffee, although the Iſſue himſelf ſhould hold the Land diſ- 
charged, 19 E.3: Receipt 112. and the Feoffee- of Tenant in Tail ſhall 
hold che Land charged, 8 H.7.8. 


XXXY. phere 
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Execution 


X X K V. there Execution fhall be againſt the Heir before ſuing 
againſ# the Executor, and where the ter-Tenant ani the Heir, 
and where the Land of the Heir, which he bath by purchaje, 
ſhail be charged, 


FNN E prayed a Scire facias againſt the Heir of damages recovered 
in Rediſſeifin, and had it not without firſt ſuing againſt the Execu- 
tors, for the Land is not charged , but in want of goods, 7 H. 31. 
Execation 25. But at his perill he may ſue the Heir alone, or the Ter-Te- 
nant alone, and then it the Executor hath Aſſets, the Writ ſt all abate, 
19R.2.Execaticn 163. and therefore the ſureft way is to ſue the Heir, Ex- | 
ecutors, and Ter-Tenants, although that the Heir nor Executors have 
nothing, 46 E.3.29. Brief 605. and that was upon a Recogniſance. 

A Scire facias upon a Recogniſance, the party was returned dead, and 
a Scyre faciar awarded againſt the Heir and Ter-Tenant, and upon a third 
default E legit granted, 38 £.3.12. Execntion 30. and the Execution good. 
Lwnere, For inthe book the Sheriff did return that there were no Exe- 
cutors, ſo there needed not, and the Execution ſued againſt the Ter-Te- 
nants alone good, although he had had heir if the Ter-Tenant doth not a- 
verre that the heir hath Aſſets, 7 R.2.&xecation 46. and with this laſt a- 
grees,11 E, 2. Brief 266.but ſee before Diviſion 5-divers books contrary, 
and that he ought to ſue the heir and the Ter- Tenant, or the heir firſt, and 
if he donot appear at the Fiers facias being warned,a Scire facias ſhall it- 
ſue forth,ard upon Nihi/ returned upon that,he ſhall have proceſſe againtt 
the Ter- Tenants, 17 E.a. Execation 139. 

The Conuſee ſhall have Execution art his peril againſt the Heir of one 
Conuſor, upon Return that the other hath nothing, if he confeſle it,5 E. 
3-35. Execatn 100. and28 eA. 45. Execgtion 112. he ſued Executi- | 
cn of damages recovered againſt the Ter-Tenant onely, but it doth not 
appear there that he had ſued againſt the Heir before. 

Where the party againit whom &c.died,a Scire facias iſſued againſt the 
Ter-Tenant, who counterpleaded the Execution and found againit him, 
yet Execution ſÞall be of the Lands of the dead, and not of his own 
Lands, 33 E.3. Exec«tics 162eBut ncte, it was not demanded againſt him, 
bur he made detault ec. | 

A Writ for Execution againſt one Ter-Tenant, where there are many, 
ſhall not abate, bnt idem dies for him, and ſhall ſue againſt the others, 
for Execution ſhall not be by parcells, and the one ſhall not anſwer alone 
unull &c 11 E.3 Brief 266. | | 

A man may have one Scire facias againſt the Heir, and Executor, and | 
another againſt the Ter-Tenant, or againſt them all together, and where 
2 man \Fall name the Ter-Tenants, where not, See 45 E. 2. Brief 605. 

| Belscapſaid, Thac ifch2 heic hach but an Acre by deſcent, he ſhall be 
charged 


Execution. 


charged with 10001. by Obligation of his own Lands ' which denied 
that, and that onel the Land which deſcended ſhould be put in Execu- 
tion, 40 E.3.15. But if in Annuity or Debt the Heir plead a falſe Plea, 
as nothing by Deſcent &c. ithen although he hath bur one Acre deſcen- 
ded, yet he ſhall pay all che Money out of his own Lands, 5 H. 2. Annuity 
21. 19 E,3. Annuity 26, But there itis {aid, that in a Formedon, it ſhall 
be a barre, but a half party, although that he plead, that he hath no- 
ching by Deſcent, and yet hath 33 E.3.E.3.Execmrion 1 62. 


—_—— 


— —_—_— 
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XXXVI. Where Lands and Goods ſhall be barred to Executi- 
on by the firſt Purchaſe, or by the Judgement onely, or by En- 
queſt taker, or by Execution awarded, or by Entry or Plea. 


I a man recover his warranty pro loco & rempore, 1na Warrantia Char- 
ta, he ſhall have Execution of the Land which he hath at the day of the 
Judgment, ſo upon a Recovery in Debt, but of Chatrelis, but trom the 
day of the Execution ſued, 2 H.4.14. and againſt theHetr he ſhall have 
Execution of the Lands which he bath by deſcent the day ofthe Sczre fac- 
as ſued, 46 E.3. lib A; Garranty eſt Charters 5. 4 

Upon a demurrer adjudged againſt an Inne-keeper, the Plaintiff could 
not have &legie of the Lands which he had at the day of the writ brought, 
but from the day of the Judgement, bur if he had recovered by Verdi&, 
he 'Yhould have had the Lands which he had the day of the Enqueſt firſt 
taken, but if the Plea had been begun, and Judgment given the ſame 
Term, Execution ſhould be of the Lands which he had the day he firſt 
entred into the plea, 42 E.3.11, 

And ſee when the Plaintiff recovered in Nebt, and had a Scire facias 
againſt a ſtranger, a purchaſer who appeared and pleaded, and found a= 
gainſt him, the Plaintiff had Z/egir of the Lands of the Feoffor, which 
the Defendant had the day of the pleading, 33 E.3. E recurion 162, 

Waſt found by Ns/; prias, uns Judgment given thereupon in Bank, 
the Plaintiff had Execution of Lands, which he had the day of the En- 
queſt taken, 17 E. 3.5. becauſe all was but oneday, 21 E.3.51. Exe- 
cation 68. | 

It was found for the Plaintiff by Nt$ prius in a Writ of Meſne, and 
the Judgment affirmed -upon Error in the Kings Bench, Execution ſhall 
be of the Lands of the Defendant which he had the day of the firſt En- 
queſt taken, 15 E,3.exxecation 64.32 E.3.acc. and upon no ſuggeſtion he 
itall not have Execution of Lands before Enquelit taken in Walt, 31 E.3. 
execution66. _ | | 

Aſliſe was taken and adjourned into the Common Pleas, for diſliculty 
of Judgment, and in the Common Pleas {Judgment given for the Plainriff. 
he ſhall have Judgment for the damages of the Lands , the day of the 

11 Judgment 
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Judgement, otherwiſe it is of an Enqueſt by Ns pris, becauſe all w one 
day, 21 E.3.51. | 

, if a Writ bo awarded to enquire of Waſt by default, and it is found 
and returned, Execution ſhall be awarded of the Lands which he had, the 
day of the enqueſt taken by the Sheriff, for he is Judge there, 7 E.3.7. 
But ſee 14 E.2.execation 144. that it ſhall be onely of the Lands which he 
had, the day of the Judgment given. 

A man doth recover damages in Treſpaſle, and upon a Scire facias re- 
* turned Nih1/, had Execution of Lands which he had, the day of the 
Judgment given, not from the day of the Writ, 6 E. 3.15.1'E.3.4.and in 
Ward he had elegit of Land which he then had, and not the day of the 
Writ brought, 29 E.3.27. 

One ſold his goods by fraud after Judgement, to prevent execution,and 
the ſame was returned, and the Sale was holden good, and the goods not 
table to the execution, 3 E. 3. execution 108, but it may be proved that 
he himſelf took the profit of them, and then Thorp was of opinion that 
ſuch Sale was not good, but ſhould be avoided, although it were by Deed, 
and execution againſt the Vendce, Luia frans & dolus nemini patroci- 
[14.14 | 

In an Aſliſe the Plaintiff was amerced a Mark, and holden that the Land 
which he had after the amerciament ſhould be onely charged 22 Af. 32. 

In attaint upon falſe Verdic given in Aſliſe, Herne ſaid te: the Sheriff 
that he ſhould enquire of the goods and Chattels of the Defendants 
which they had aliened after the | 26 of the Atraint, and that he ſhould 
feiſe them into the Kings hands, and alſo to enquire of all the goods &&c. 
which were upon the Land, at the time that the Plaintiff did recover, 
and to ſeiſe them in whoſe hands ſoever they were for the Plaintiffs dama- 
ges'in the ſame County, 8 E.2.e ſe 396. 42 E.3.26. | 

If the King recover a Debr, all the Lands which the party hath at the 
day of the Writ are charged. 7 

Execution awarded againſt executors, the Fiers facias returned, that he 
who pleaded the falſe Plea had nothing, nor none of the others, of the 
youre of the dead, but that they had Afets, the day of the Original! 

rought, and nothing after the Writ of execution, upon which executi- 


On was awarded of their proper goods which they had ar the day of the 
Originall,. 17 E.3.45.execation 76.  .. 


XXXVII, pbere 


'XXXVIT. Where Execution ſhall be by Elegit, -and where by 
Metes »nd Bounds, and where in another Connty then where 
the Writ is brought, 


I* an Action upon the Caſe againſt an Inne-keeper, execution ſhall be 
by elegit, ſo inan Action upon the Caſe for Huy and Cry not purſued, 
43 E.3.11. | = | | 5 

Execution of a Recogniſance by e/egit good, 44 E.3.11.Execntion 35, 
and of what Lands it ſhall be, See 16 E.3.execation 47. 

Elegit returned that the party had but two Marks Rent, the Plaintiff 
prayes 4 Capiay, and the opinion was that he ſhould have it, but if the 
Defendant be taken for the Kings fine, and the Plaintiff pray that he may 
continue in priſon for him &c. he ſhall not have an elegit afterwards, if 
the party do not dye in priſon, 4.5 E 3. execution 52. | 

Tenant by elegit ſhall have the moiety of the Land by Metes and 
Bounds, and ſhall not hold the Land pro 5divi/o 32 E. 3. execution 67. 
But ſee that execution was made of the moiety, and the Sheriff and the 
executors who recovered the debt of their Teſtator, came together to= 
wards the Land, and when they were but a little from the cloſe, the' She- 
riff ſaid to them, I here deliver you Seifin of the moiety, enter into the 
Cloſe, who entred — and this was holden to be a ſufficient 
Seiſin, and the words were of the Moiety of the whole, ſo it ſeems it was 
without Metes and Bounds, H. 2 £.2.execntion 119. 

It was faid, by the Court that Execution by elegit, it doth notlye for, 
or agaiuſt an Abbot, 14 E.3.execution 74. But 19 E.3.execution 80, 
ſuch Execution was againſtan Abbot, and alſo for him by elegir, 20 E. 
3.execntion 82. But that elegit doth not lie for damages recovered againſt 
an Abbot, ſee 21 £.3.11.exec#:5on 125. contrary that Execution was 
was granted, P.20 E.3.execnution $3. 

One recovered Debt for want of pleading, and had an e/egit where the 

Originall was brought, and to four other Sheriffs : So of a Statute Mer- 
chant, 24 £. 3. 30. Execution gr. and where not, fee 8 £. 2.execs- 
tion 240. 

Watſon reported a Caſe, thatif the Defendant come by the Biſhop, 
the other ſhall not have Execution, but where the writ is brought, bur if 
he come by the Sheriff it is otherwiſe, 3oE. 3. Excommengement 28. the 
book ſeems to be that he ſhall have Execution where the Biſhop &c /ege 
I;brum, becauſe it'is obſcure &c. = RA 

Elegit ſhall not be upon a Scire facies Nibil returned untill the party be 
warned, 4 £.3. 16. execution 99. But being warned elegir doth lie, 1 £,3. 
Z. Execurion 104. 

If oge accknowledge himſelf to be indebted in che Common Pleas, 
without coming in by Proceſſe, the party thereof 3!! not have elegir, 
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| Execution. 


for the Statute of weft 2 cap. 19, is, cum debit+ furrit recuperat. and 


' thar is meant by Action, 2 E.3.execation 220.Sce the Statute, for it fayes 


alfo, vel recognovit &c. ; 9 

Execution by e/egit doth not lie of Lands in ancient Demeſne,g E.2, ex- 
ecntion 136. But execution of the whole ſhall be by elegir, as of the 
moyety at one day, and the moyetie at another day, 16 E. 3. execs. 
tion 137. 

Admiditfietor charged with Debt without a Deedof the Teſtator, be- 
cauſe he himſelf was privy to the ContraQ, the Plaintiff did recover, 
and had an elegit of the goods of the Teſtator, ſo it lyeth of goods 
(exceptthe goods of the Plough) as well as of the moyety of the Land, 
and that js by Statute, 40 E.3.10. execntion 17. | 


W—. 
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XXXVIIT. How Execution ſhall be upon death, Nihil, Non 
eſt inyentus, or Clericus returaed. 


= xecution of a Statute Merchant ſued by tws, the Conuſor was retur- 
| The? dead, and execution awarded, but after, the one Plaintiff ſaid, 
that the other was dead hanging &c. and he could not have execution 
withouta Writ out of the Chancery, ſetting forth his Caſe, 25 E.3 38. 
execution 92.How upon death of the Conuſee, a ſtranger ſhall have execu- 
tion ſhewing the Statute, ſee D5vi/-4.11E.4.11.execution 15.15 H.7.16. 
and where he ſued execution, and-one was returned dead, it was awarded 
that the other ſhould ſue alone upon a Statute Merchant, P.41.E.3. exc 
exvtion 83. | | 
Two ſued Certificate of a Statute Merchant, the Conuſor is returned 
dead, the Conuſee ſhall have execution preſently, 19 E.3.execation 59. 
and that of all the Lands which he had the day of the Recogniſance ac- 
knowledged, or after, 9 E.3-24.execntion 97, 
| If in a Scire. facias npon a Recogniſance againſt two, one is returned 
dead, the other N5hi/, how he ſhall have execution, See. Divifen 5.13 
E.3.E xecntion 78. | 


EXECVTORS, 


ADMINISRATORS. 


I, Where Executors ſhall be charged of their own goods by their 
Plea, or own at with the Principall, and when onely w:th da- 


mages of their own gooas.. 


Writ brought, but goods ſold before Judgment ſhall not be taken: 
in Execution, but their own goods per Curiam,o H.6. 57, execnu- 
rors 7. oe 
If upon a Fieri facias againſt Executors, the Sheriff doth return'that 
they have nothing in their hands, ifit may appear that they have aliened, 
or waſted the goods of the Teſtator, andif they pay him who hath re- 
covered of a later time, this is Waſt, 9 H.6.9.5 H.7.27.9 E.4.12.21 E:. 
4.25. The ſame Law where the Sheriff returns Devaſtavernnt, 11H. 4: 
68. 33 H.6. 24.34 H.6. 24. and damages for the time of the Teftator 
and for their own time. 

See in the firſt Caſe, the Recovery ſeems to be naught, becauſe the con: 
trary is confeſſed by the party by his Plea,9 H;-6.57.3.H 7:11.34 H.6. 
24. 33 H.6.23. | | 

And if Executors do pay debts which are due by Deed before thoſe x9 1.6:49 ant 
which are due by Record, this-is a waſting of the goods, and'they charged z >. if thiy fte- 44 
of their own goods. So if an Executor do pay a debt to a'Common per- 'b* goods of tbe 
ſon due by Record before the Debt due to the King, which is alſo upon 7454197407 com- 
Record: but of debts due* by matter of writing, . they are not bounden _ «can | 
to pay the one before the other, bur if they do pay Legacies before Debts; is 1 Devas 
due by ſpecialty, they ſhall be charged of their own goods, 21 #.4.25. ftavitigh.6 ac, - 

One Executor came at the Diftreſſe, and did conteſſe the Action, tor /'4e © 5+! are. 
which cauſe the Plaintiff recovered againſt them all the Debt and. dame--{7 995 $46 + 
ges of the goods of the Teſtator, 18 H.6.3.Executors 20, —_ 

Debt againſt three Executors , it was found that one who pleaded. 
that he never was Executor,was Executor; and that the third who pleaded 33 H.6.23.acc. 

| | that - 


| Recutors ſhall be charged becauſe they had Aﬀers at the day of the + 


4320 Executors. 

that he had nothing in his hands, had 51. for which it was awarded, 

4H.6.22, that the 5 jpound ſhould be recovered againſt him, andthe reft againſ 

11 H 6,36.46. h; who was found Executor, againſt his own Plea,. 46 E.3.9. E xecutor; 
72.9 H.7.15.11 H.4:5. the ſame Law where one alone denyeth the Deed 
which is found, 17 £.3-45-executors 72, But it ſeems the ſame is not 
Law,-unleſle it be denying of their own Deed, 6 FE 4 1.and 34 H.6. 24. 
Yet it is ſaid in 33 H.6. 34.that they ſtall be charged of their own goods, 
where they - plead a perpecuall barre, and the ſame is found apainft 
them, but it ſeems the charge ſhall be'of goodgof the dead, whatſoever 
Plea they plead, if they have Aſſets,and it not, then of their own goods, 
33 H.6. fudgement 38. | . 

| And ſeethe berter opupon » hae. y fall be charged -of their own 

14 H.7.23. ooods by 'no plea, but that they were o#Bkxecuto!s, Prefet contrary 

15 H.7.821H? | \V, 

6.1.7 E.4q.8.% 

11 H.4.5,dcc SLED : 

If an Executor plead that he bath ſwly a: minifired, if Aſſets be ound, be ſhall be charged of his owe 

goods, vide 6 E,49.23 HG.3.4cc, Vide 39 H.7.pty Executoers 22 videas E.3.9 and 10, The fame for 

Debt againſt 4dminiſt-ators, who plead that thty are not Adminiſtrators, which 3s found againſt them,th:y 

(hall be charged of their own goods, 


34.1.6.25. 


11 H.4.5: And upon the Plea, that they: were neverexecutors, Afoy! faid, that 
| Judgment for the Debt and damages ſhall be of the Goods of the dead, 
and that upon a N5h1il returned, afterwards an eſpeciall Writ ſhall iſſue 
of their own goods, as upon a Devaſtavit returned, the Judgement ſhall 
be conditionall by A\eedbam, if &c. 33 H.6.2 £.4.4. and Moy! con- 
ceives, that upon fully adminiſtred, and ſuch Pleas found againſt them, 
they ſhall be charged of their goods, as to the damages. 
If a demurrer upon a Plea be adjudged againſt them, the Judgment 
for the damages ſhall be of the goods of the dead, if they bave any, Pri- 
ſet 31 H.6.4. and 11 H.q,5. 5 
If Judgment be given againſt them of the goods of the dead, and the 
Sheriff returns, that they had Aﬀets the day of the originall, but nothing 
at the time of the Execution ſued, Execution ſhall be of their own goods, 
17 E.3:45- : 
Debt againſt Executors upon an Obligation of 20 1.' they plead that 
they had nothing in their hands, and it was found that they had 101. 
wherefore the Plaintiff recovered of the goods of the dead, and dama- 
es of their own goods, 3 H.6,4 executors 2. 


I 1. Where 


Il, there Executors ſhall be charged with a Debt, which the 
Te#ator was not charged with, and where th:y fhall have 


Debt which the Teſtator conld not have. 


Man grants to his eldeſt ſon 4. s.of the yearly rent of ſuch Land, +c. 
A te Son brings Debt for the arrearages againſt the Executors, and 
500d, notwithſtanding the Land deſcends to him, becauſe he may chooſe 
to have it as an Annuity, or as a Rent-charge, 45 E. 3.Execators 71. 
The ſame Law of an Annuity granted toa ſtranger during the life vf the 
grantor, otherwiſe not, 7 £.4.26.Deve 85-9 E.4.48.Debr g0. 

Executors ſhall not have Debt for arrearages of Rent reſerved upon a 
Leaſe for life, becauſe itis a Rent-ſervice, and belongs to the heir,other- 
wiſe it is of a Rent-charpe determined by his death, 4 E.3.execators g8. 
2 H.6.8.Debt 11. Yneare. | | 

If a man grants a Rent-charge for life, and afterwards alieneth the 
Land, andthe grantee dyeth, his executors ſhall not have Debt for the 
arrearages againſt any body 11. H.4. 92. by T hirns, but Hanck ford aid, 
that they ſhould have Debt againſt the Ter-Tenant, and that was ( as it 
ſeems). for his time, 26.E. 3. 64. Debt 180. 

A man grants the Reverſion of his Tenant for life nn Tail, rendring 
\ Rent durins his life, and other ſervice after his death, and dyech. The 
Executors ſhall not have Debt for arrearages due during the life of the 
Leſſee, other for arrearages after his death, 17 E 2. Execators 112.vide 
4. E.3.executors 98. | 

Tenant for life maketh a Leaſe for years rendring Renc, the Leſſee for 
years ſows the Land, the Leſſor dieth, the Leſlee ſhall hold the Land for 
that year, and che Executars ſhall have Debt for the Rent of it, 32 E.3. 
Debt 9. 14 H.6.26. But he ſhall loſe the corn which is ſowed, by plead- 
ing that he did no wrong againſt the firſt Leſſor,in an Aſliſe. 

If a Rent-charge is aſligned to a woman for Dower, her Executor ſhall 
have Debt for the arrearaces, 32 E. 3. Debr.9. So the Executors of him 
who ſurrendreth-a Corodie unto an Abbot readring Rent, 12 H.4. 17. 
Debt 116. | | 


One had a penſion of 201. during the war, to be paid at four Terms, and. 


the firſt Term being paſt, the Grantor dyeth, Debt lyeth againſt his ex- 


ecutors for that Term, and the Rent ſhall ceaſe by his death, 2 Z. 3. 84. 


Debt 143.vide 10H 6.24.12 H.6.12. | | 
It Executors do accompt of the Receipt of the Teſtator,and are found 


in arrearrages, Debt Jyeth againſt them, yet no Action, if no accoumps 


of their Tettator, 2 H. 4.13, Executors 49. 
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4.32 Executors and eAdminiſtrators. 


TII. here Executors ſhall be charged by their admittance of 
that -which they ſhould not be charged with of Right, as of 
Contra or Treſpaſſe of their Teſtator &c, and where he 

might have waged his Law. s 


TY brought againſt Executors upon a ſimple Contra@ is good jf 
they admic it, andſuch Recovery ſhall be executed, 46 E. 3. 10, 
Fide 44 E.3. So in Debt againſt them of arrearages of accompt, of a thing which ly- 
42.10 H.6.16, eth not in accompr, they ſhall be charged if they pray not Execution, al- 
though their Teftator might have waged his Law, 13 H.6.executors 21. 
and if they will accompr upon the Receit of their Teſtator,and if arreara- 
es be found, Debt lyeth for them, and they have no remedy, 

2 H.4-13- | 

Executor charged by Contra& of the Teftator with his own deed of 
the Debt, when he was Attorney general to the Teftator,; the ſame Law 
of Adminiſtrators, 46 E. 3.10. Adminiſtrators 17. 

A ſervant who is compellable to ſerve by the Statute of Labourers 
ſhall have Debt againſt the Executors of his Maſter wichour a Deed, buc 
not if he were not compellable to ſerve &c.4 H.6.1 9: Executors 4.2 H.4q. 
14.executers 5O. and it ſeems this is of aſervant of husbandry onely. 

Debc doth not lie againſt Executors upon arrearapes of an accompr, 
where their Teſtacor might have waged his Law, and therefore they may 
well pray that the Plaintiff be examined, if the thing lay in accompt or 
not 13 H.6.Executors 21. | 

' If the Teſtator do burn a Charter which is delivered to him by Inden- 
ture, Detinue lyeth of that againſt his Executors, and for the damages 
of the goods of the dead by Hanck, but Hi held chat the Executors 
ſhould not be charged but when the Teſtator was bound in a ſumme cer- 
tain, 11 Hiq4.47. Execators 56. . 

15 Eliz.pzce Debt doth not lye againſt che Exeeutors of the Gaoler who ſuffereth 
3a2 4cc, Iv g. Priſoners condemned to eſcape, 40 E.z.Execntors 74.41 eAſ.15. 

Ur,Dy. 271, i; Andheld that Debt doth not lye againſt the Executor of the Ordina- 
(es not og ry, 11E.f3. execators 77. But there Trew alledged the contrary to be 
_——_ c i adjudged, 16 E.2. | 

Fleet da f- Executors ſhall not be charged by a Tallie {ealed by the Teſtator, be- 
cape. cauſe he might have waged his Law againſt it,- 25 E. 3.40.12 H.4.23. 

Covenant againſt Executors upon the ſame broken in the life of the Te- 
_ , as if he covenant by Indenture, that 7. S. ſhall ſerve me, 47 

}-22. | 

2tinue upon the Cuſtome ade Rationabil: parte bonorum lyeth againſt the 

executors atter the Debts payed, 3oE. 3.25 Dertinue $2,28 H.6.5.5 £4. 

21. F,N.B.132, and by Glanvil lib.7.cap, 6, It ſeems that was the com- 
, | mon 


Executors and Adminoftrators.- 
mon Law, although that the Writ mentions the Cuſtome, See Magna 
{ hartacap.18.40 E.3. 38. | | | | 
Detinueagatnſt executors upon a bailment to the Teſtator, where they 
have poſſeſtion, and they ſhall be charged as executors, and he who ap- 
pears at the Diſtreſſe ſhall anſwer, and that they were never executors,is a 
good plea, 11.H.4.44.14 H.4.28. 21 H.6.1. and 11H-.4. Ir 1s holden that 
Covenant lieth againſt an executor, but not Treſpaſs for the wrong done 
by the Teſtator , nor no Action for a duty or thing not certain, Debr 
againſt executors upon a Deed of annuity of the Teſtator 39 H.6.27. 
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IV. What ſhall be ſaid Devaſtavit of the goods of the dead, and 
how Executors ſhall be charged of them. 


(Ong of the goods to their own proper uſe isa Devaſtavit,z9 
H.6.45. buc not if they have redeemed the goods betore with their & H.8. Dyer 
own proper monies, 21 E.4.2. 20H 2.and 20 H.7.5.acc. becauſe by the 3 F/o- Com. | 
redeeming of the goods, the proper plea of chem is changed. mat 
If they eſſoign the goods depending a Scire facrar upon a Recovery of 
againſt the Teſtator , this is a waſting of the goods, 12 E. 3. executors 
73. g9H.6.57. | | 
Releaſe unto the Debtor of the Teſtator is a Devaſtavi, 13 E.3. and 
6 H.43 if they pay Debts upon Contra&t before Debts upon Record : 7 £.4-20. 
So if they-pay the Children their portions before Debts, 21 E.4.21.30 E. 5 7-27. 966, 
3. 25. Soif they pay a Bond not then due, and not that which is due, - 
9 E.4.13. by Bryas. 
When a new. Writ is brought againſt executors by Journey accomprts, 
they ſhall be charged with the goods which they had art the day of the 
Writ brought, and the adminiſtring of them depending, the firſt ſuit to a- 
ny other is a waſting, but that they had notbing in their hands after no- 
tice is a good Plea, where the Action brought againſt them in a forreign 
County,&c. 48 E. 3.21. 2H.4.23. 
And note that arreſt by (pies and the like make ſufficient notice, but 
payment of Debts upon Record due before ſhall well diſcharge them,not- 
withſtanding the Action depending and notice, but of an action brought 
in the ſame County, notice is not traverſable, and upon ſuch Walting, 
the Judgement ſhall be conditionall of the goods of the Teſtator, if 
they have any &c. 2 H.4.13. | | | | 
And if three Actions do depend againft them, they may pay firſt D-.424 $:;5:s: 
which they pleaſe, and no waſting of the goods before Judgment, ſo if 7% 4. 
they be ſued in divers Counties, by Dyer 7 Eliz. | 


Kkk V. Where 


44s Executorsand-biminifirazon- 


V. Where Executors have Aſſets in their hands, and what thing 
ſhall be ſaid Aſſets, and where they ſhall retein for their- own 
Debt, and Ajſets in iwo places. 


| FE a man devifeth Lands to his Executors to ſell and diſtribute for his 
14 Eliz D)er f Soul &c. and they ſell them accordingly, this is good Aſlets, the ſame 
310 ace 10 E- 7.1, if heenfeoff them to the ſame intent, 3 H.6.3. 2 H.4.23. alſothe 
b3Djer264, profit of the Land before the ſale, is good, Aſſets 38. Aff.3. 
”F Damages recovered in Treſpaſle of goods carrried away inthe life of 
the Teftator is good eFſſers,21£E.4.4.3 H.G 3. 
If the Debtee maketh the Debtor and others his Executors, the Debt 
Plo. igney 86. :1 the hands of him is good Aſſets fora ſtranger, by Choke and Danby, 
243 7* but his companion ſhall not have an Action &c. Pigor and Lirrleron fay, 
4 8.7.4. vide that the Debt is extin&,8 E.4.3. 21 H.7.31.agrees with Daxby,and that it 
when tbe deit the Debtee make the debtor ſole Executor, the Debt is extin, not in 
35 ex,znc7,wven the firſt Caſe, if not that the Debtor ſurvive the other, but it is holden 
ey and ruled to be extin& in both Caſes, 20H. 7. 17. and 8 E.4.3. it is 
faid, if a Debtor marrieth with the Debtee, rhe whole debt is extind : 
Soalthough a Divorce be after, 11 H.7.4.11 H. 4.82. but againſt thar 
is 26H.8.7. Ard if the Debfor firſt dieth in the principall Cafe, the ſur- 
vivor ſhall not have an action againſt his Executors for the Debt of the 
Teſtator, 20 E.4.17. and it ſeems the debt is extin, although that the 
Debtor Executor doth not adminiſter, but the debtee being Executor of 
the debtor with another, the debt is not thereby extinR til] he adminiſter, 
zbidews, and 21 E:4.3-12 H4.21 Barre 188,but 1 E.3.Execmtors $2. 
ſeems that the debt is not gone by the Adminiſtration of the Deþtee ; 
and it is there ſaid, if the debtee marrieth one of the Executors of the 
Debtor, ſte and her Husband may bring debt againſt the Executors , 
5bidem, but it is holden that the debt ſhall be extinct by the Adminiſtrati- 
| on of the husband before the marriage, 11 H.4. 82. and the opinion of 
— \ Read is, that if the debtor make the debtee his ſole Executor, that be 
may retain to pay himſelf, 20 H.7. 5.31 F.3.Execautors 82.12 H.4.2. 
Money recovered againſt Executors ſhall not be faid Aſſets to him 
5 who brings another action againſt them before Execution ſued, g E. 4. 
12.5 H.7.29. 
A Pawn redeemed with their own proper monies, ſhall be Aﬀets for 
the Surpluſage of the value &c. 20 H 7.5. 21 E.4-acc, 
Executors may well retain the goods of the dead, which come to them 
after they have paid of their proper goods for him, 20 H.7.5. Choke 
tl. inks*not without agreement of Olney 21 £.4 25. 
4. Eliz.Dyer 208. In debt againſt Executors : Ifſue was whether Af- 
ſets or no Aſſets, and Evidence yas given that by an Order of the Prero- 
gative, and money was to be brought, and to be delivered to the Execu- 
| cors 
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rors out of Court, and he by the ſame Order was preſently td pay it over 
wo another, yet in that caſe it was Aſſets in his hands. | 

| Goods ſold and re-bought of the Executors without fraud, ſha'l not be 
Aſſets in their hands, but onely the monie &c. Otherwiſe it is of a Sale 
by covin, if they come again to their hands 18 H.6.4.and 5. So of the 
Sale of the Husband, of the goods which the wife hath as Executor. 

If the Teſtator be indebted to two ſeverally, to each in 40 1: and 
leaves onely 401. in goods, if the Executors agree with one for 10 l.and 
have acquittance for the whole 401. the reſidue ſhall be Aſfﬀers to the 
action ot another, 27 H.8 6. 

Two Tenants in Common of a Leaſe, one maketh the other his Execu- 
tor and dieth, the moyetie is Aſſets inthe Executors hands, 21 «cob 5u 
B.R.adjudge acc. | 

The goods ſhall be Aſers according to the very value,and the appraiſe- T. 39 Blix. in 
ment in the inventorie is nothing in our Law, 20H. 7. 5. by Heody, Chicf = CEmngt 
Barc eas, the Caſe 

. was this, 
| | Francis Kitley 
made two Infants bis Exccutovs, Adminiſiration was granted durante minore #tate. In the Admiftra- 
tors bands were goods of the walue of 4000 |. the Infauis at full age relcaſe to the Advniſtraters, ad- 
j«dgcd, the 400ol.was Aſſets, and the Reloaſe of the Infants Exe:utors a waſting of the eſtaze, ac- 
cordingly to C.5.payt Princes Caſe, , 


Upon fully adminiftred pleaded, the Plaintiff fhall not take Iſſue, that 
there are Aſſets in two Counties bur in one, yet it may be that he hath a 
property in every County, and upon the Iſſue he ſhall recover bur in one, 
Duere P. 18.R.2.Executors 114.and Adminiſtration ſhall not be alledged 
in divers Dioceſles againſt the Ordinary, 2. 12 R.2 Adminiſtr. 21 But 
ſee where one traverſeth a deed which is found againft him, the Judge- 
ment ſhall be againſt him of his goods, and againſt the others of the 
goods of the dead, and being in divers Counties Proceſle ſhall be made 
to both Sheriffs, and the Writ is to have the money here, and if one 
Sheriff hath it, the other ſhall not do execution, 17 E. 3 45. Execus+ 
tiow 76, 


—_ 


VI. IWhat thing ſhall be ſaid an Adminiſtration to charge one as 
Executor or Adminiſtrator, what not. 


Xpences about the Funeralls is not an Adminiftration to bind him, 

but a work of Charity, and every one may do it, 20H.7.5.21 E. 
4.6.21 H.6.28. and the party may plead it, without that, that he did ad- MA 
miniſter in any other manner, 37 H. 6. Adminifte.7. medling with the | 
goods of the dead is no adminiſtring, without paying or taking of —_ | 
Kkks . ; C. 
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& c. But if he meddle and pay debts with his own monies, this is a good 
Adminiſtration, 20 H. 7 5. and this is meant of Executors by wrong, 
for if Executors of Right meddle- with the goods, the: ſame 1s an Ad- 
miniſtration without any more, 21: £.4.6 
Thar ſtranger claims the goods of the dead as his own, and-converts whe 
them to his own proper uſe, ſhall not be charged as Executor, otherwiſe 
it is, if upon ſuch claim he convert them to the-uſe of the Teſtator, 22 
H 6.7. and-this is of an Executor in fact. Bryan faith, if he firſt med- 
dle with thegoods, and afterwards converts them to his uſe, he ſhall be 
charged, 20E.4.17. and ſee agreeing to 32 H 621 H.6.28. 41E.3.31. 9 
 £.4. 20. andall the Books are of Executors 1n Right , for Executors 
of wrong Ere not without expreſſe admin iſftring as Executors, 50 E.;. 

ACC. 

: If the wife taketh her apparrell deviſed to her by her husband, this :: 
no Adminiſtration, 33 H.6.31. contrary, if ſhe-were made Executrix by 
her husband, if the ſame were not by the delivery of the other Executors, 
11H-.4.83. and therewith agrees 37 H.6 Adminsſt- .7. of taking of her 
neceſſary apparrell. 

' And.f. the witemiſuſe the goods of her husband which ſhe hath by rea- 
fon of her Quarentine,the ſame is no Adminiſtration ,15 H.6 14. 

It one deliver me goods to keep untill ate: his dearh, and then to diſ- 
poſe of them tor his ſoul, if Iam Executor tor thoſe gvods,8 E.4.5.7 8 
£.4.3. , 

If the Ordinary doth ſequeſter upon refuſall of the Executors, an A- 
ion lyech againſt him as Ocdinary, notwithſtanding thar there are Ex- 
« ecutors 9 E.43.3. ', 
Sale of an Executor by force of a deviſe, is an Adminiſtration, and if 
he who adminiſtreth of wrong taketh Letters of Adminiſtration before an 
Action brought againſt him, he ihall be charged as Adminiſtrator, and 
not as executor of his wrong, 9 E.4.33. and 9 £.4. 47. Burt the taking 
of Letters of Adminiſtration ſhall not abate a Writ brought againſt him 
before as executor, 21 H.6 8.E xecators 16. 
9 Flix. Dyer A Letter to collect and to accompt to the Ordinary, doth not make the 
255. If a man party executor, 21 H.6.27 


| baitba Letieri® An Acquittance made as executor, is a iniſtrati «3» 
_— and ſell = ares th o01.6H 4.3, ol good Atlminiſtration, 13 E.3 
Y Me A Sale by a Bailiff upon a warrant from the Sheriff, who hath a Levars 
tion. C.9,part facias for the King, is no Adminiſtration, 8 R,2 executors 122. 
Henflws Caſe, Debt brought againſt an executor becauſe he hath adminiſtred. it ſhall 
$66. be a good Plea for: him that the goods of the Teſtator came not to his 
hands after his death, 21 H.6.19. executor 44. 
A Probate of the Will is no Adminiſtration, becauſe it is opus ſpiritual, 
27 H.8.11. butif he pay theFees with the goods of the dead, it is other- 
wiſe, 26H 8.7. 
The Ordinary committed Adminiſtration to B. who faid. he would ſee 
| — the 
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the goods and be adviſed, and upon adviſement he refuſed , and de- 

livered back the Letter of Adminiſtration to the Ordinary, the ſame 1s 

no adminiſtration, andin an ation againſt him, he ſhall not conclude, 

without that, that he did adminiſter in other manner, becauſe this is none, 

37 H.6.xAaminiſtrat.7. 


——_ —— 
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V IT. Wher one ſhall be charged as Executor, as AdminiStrator, 
or as Ordinary, and who ſhall be ſaid Executor, who coadju- 
tor and who ſurveyor, 


Ebt doth not lie againſt an Executor as Adminiſtrator, nor e contra, 
D:; H.6.7. nor againſt the Ordinary as Executor, or as Adminiſtra- C9 part'Hea- 
tor, 9 £.4.23. anditthe Ordinary be made Executor, and refuteth, and _—_—_ 

duth not prove the Will, the Action {i all be agianſt him as Ordinary, 
and againſt his Committee, as Adminiſtrators in that Caſe, 2o H.6.1. And 
he who adminiſters of his wrong ſhall be charged as Executor, and not as 
Adminittracor, 11 H.4.71. and if Iwill that Z-S. ſhall diſpoſe my goods my ppg y 
being in his keeping, he 1s Executor as to them. fore eres " 

Fuzh. faith, It a man make two Executors, provided that one ſhall 
not adminiſter, this 1s good, and the one onely ſhall be charged, bur he 
ought to jovn the other in an Action, and he faich, that if a man make two 
Executor , and that the on- ſhall adminiſter the goods in one Town or 
Dioceſs, aud the other in another &c. this is good, and they are ſpeciall ©* * 
Executors, but E»glefield and Brudnell held this ſeyerall limitation void. 
becauſe repugnant to the | tg 19 H.8. 8. and with theſe agreeth 
Martin, 3 H.6.7. but Babington contrary there. 

A man makes two Executors, provided, that if they will not &-c: that 
others ſhall be &c. this 1s good, and the others are onely Executors: by 
the refuſall of: the firſt, and they d:{(charged- by the affirmative, becauſe 
every condition doth imply a negative, and Debt doth not hie by any 
means againſt the firſt, and the. others together, 3 H. 6: 6.Brief 11. Asa 
Devite, that his Executors ſhall ſel], and upon their refuſall the Pariſhto- 
ners, &c. now they ſhall-not joyn with the Executors, 49 *.3 17. 

A man makes A. and B. his Executors, and befides I will, that 7. and 
XK. be coadjutors to diſtribute, as ef. and B, no Action lyeth againſt F. 
and K. 21 H.6.6. Executors 4. 

It the firſt Teſtament. be diſproved by a later, all as bv the firſt are 
void, and no action againſt the firſt, becauſe his authority 1s diſproved, 
vide 4 H 7.13.21 H.6.8. as hewho adminiſters of his wrong , having 
Letters of Adminiſtration ſhall be no more charged as Executor, 9 E. 4. 
33.21 H.6.8.andg E 4.47.that an ation by the one name or the other 
is good , But if he hath waſted the goods 'betore the Adminiſtration 
CQIT- 
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.committed unto him he ſhall be charged as Executor, becauſe otherwite 


he ſhould not anſwer but for the goods which came unto him afrer the 
Adminiſtration committed, 2 R. 3. zo. 13 H.4. executors 118.21H. 6.8. 

& 24. | | 
If the Ordinary commit Adminiſtration becauſe the Will is not proved, 
and the Adminiſtrator brings debt againſt the executor, depending which 
the Will is proved, the Writ ſhall abats,7 E.4.13.and Keble faith, that after 
Probat the executor ſhall have Treſpaſle againft the Adminiftrator for 

the goods taken before, 10 H.7.18. a. 
The refuſall of an executor before the Ordinary after that he hath ad- 

miniſtred is void, 9 E. 4.33.21 H.6.233. 18 H.6.29. 

If a man make ec. and B. executors, and beſides I will that C. and D. 


 ſhallbeexecutors with A. and B. or that C.and D. ſhall adminiſter with 


ef and B. all are executors to the inteat that C. and DO. adminiſter with 
ef. and B. bur not as executors, but as Coadjutors, nor without A.and 
B. nor ſhall not havean Action, nor no Aion againſt them, and they 
{Fall not prove the Will, ſo it is of Overſeers, 21 H.6.6.17 £,2.execs- 
tors 113.34. E.y executors 121. | 
A writ againſt three executors, whereas one is but executor of his wrong, 
15 good, tor he ſhall not abate ir, if he doth not ſay, that he was never 
.executor &c. 21 H.6.19.Execators 44.21 H.68. and therewith agrees 
39H.6.46.10H.6.27. 33 H.6.38. but an Executor by wrong, and an cx- 
cutor of Right ſhall never joyn in an ation, and there 4t 1s fd, that an 
. action lieth againſt Executors, & Executors of Executors together,if they 
do adminiſter, but not by the name of executors of executors, 31 H.6. 
46.13 E.3 executors 22. and the executors of Right may have Treſpaſle 
againſt the others, if they do adminiſter. 

In an Action againſt two, as executors, where the one is but executor 
of his wrong, and upon the default of the other he confeſſeth che Action, 
the other hath no remedy, but an Action of diſceipt againſt him, 9 E. 
4.13. But Liicleton faith, if both appear, and the right executor plead, 
and the other confeſſeth the Action, the rightfull executor may well ſay, 
that the other was never executor &c. 9ere, if he hath adminiſtred as 

.Executor,g9 E.3.13. : | 

He who had but a Letter to colle&, ſhall accompt to the Ordinary,and 
an Action doth not lye againſt him, but againſt the Ordinary, 2 1 H.6.27. 
And Bryas faith, that if a ſpeciall Adminiſtration be committed, as that 
he ſhall adminiſter things in Action onely, no Aion lyeth again ſuch 
ſpeciall Adminiftrator , but if ſuch ſpeciall Adminiſtrator, or he, which 

hath a Writ to gather &c. adminiſter of his own wrong, he ſhall be char- 


_ gedas Executor &c,21 H.6.27.16 E.4.1. 


If ewo Adminiftrators be, and a ſtranger doth adminiſter with them 
of his wrong, it feems an Action doth not lye againſt him as Adminiſtra- 
tor, vide 11 H.4.71.7H:4.10,. 0 E.3.9. 


A man makes a Will, and 8, his executor, and afterwards makes ano. 
| ; | thes 
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ther Will, and B. and C.hus executors, Z. proves the firſt Wi], and the 
other is not proved, an-Action will well lie againſt B. alone upon this 
matter, although. C. alſo adminiſtreth with him, 2 H.5.8.execators 46, 
But the proving of the later Will afterwards ſhall have Relation to defeat. 
and diſallow all that which they did by the firſt before, 7 H. 7.13. £xecu- 


tors 41. | 2 PF 
R. Executor of B. makes T. his Execuror , who adminiſtreth the 


o60ds of B, Debt licth againſt bim for the goods of B. as executor of Sn yds - 


executor, if he hath not adminiſtred of: his wrong in the life of R. his 

Teſtator, 33 E.3.17.E xecutors G2. 

Debt upon an Obligarion lies well againſt an executor, Adminiftra- 
ror or the Ordinary, although none of them be named in it, 45 E.3.17. 

but the Heir ſhall not be bounden if. he be not named. 

If the Sheriff or his Bailiff upon a Lewars facies of goods of the dead 
for the King, levy morethen'is due, and adminiſter the Surpluſage, they 
ſhall be chargeable for ſo much, 8 K.2.executers 122. 

The Ordinary may charge the Adminiſtrator for goodcauſe, or witch- 

out cauſe, 34 H.6.14-4. 


[f the Ordinary doth adminiſter, and afterwards doth commit Admi- 


nitration over, yet an Action lieth againſt him, butt doth not lie a- 
oainſt him as Ordinary, if he do adminiſter in another Dioceſle,r2 R.2. 
Aadmniſftr . 21» | 

Debt well lieth againſt the Ordinary upon an Obligation of the Teſta- 
tor, but not for him upon an Obligation, &c, 35 E. 3.executors 105. 


EE, pr 
» — 


_ VTIHL. where Executors of diverſe perſons hall joyn in aTion, 
and where an attion shall be joyntly ſued againſt them, and 


where Executors, and Executors of Executors Shall joyn, and 


an Adminiſtrator of wrong joyn with the Executors. 


Bbt was maintained againſt Executors, and Executors of Executors, 
for it may be that they have poſſeſſion of all the goods, 15 H.6.Ex:- 


cutors 13.and therewith agrees 7 £.3.ſhewing the oneand the other Te- 


ſtament, but it ſeems 39H. 6.46. that they ſhall notbe joyned, if nor that 


they do-adminifter of their wrong,andthenthey ſhall be named generally 


with 'the others, as joint-executors, fo it ſeems it ſhall be brought againtt 
the ſurvivors onely, for if the executors of 'the Executors do adminifter 
with them, Treſpaſſe lierh again them, 10 H.6, 26. £xecutors 2.2, Bur it 
is there ſaid, that the Action may be broupht againſt theſurvivor alone, 
by which ir ſeems the Plaintiff is at his election, and ſo itisagreed, 7 E.3. 


&27 E: 3:30: by wilby, that he may elet,: See 38 E:3.7.by Thorpe, exe- | 
entors 61. SgxopeJultice ſaid, thatthe ſurvivorof the executors ſhall have - 


the Action alone, but in an Action againſt the Executors, it behoveth al- 


{g' 
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ſo to name the Executors.of the Executors, - becauſe they may have the 
Soods, and to that all the Juſtices agreed, 4. 10' E. 2, Execmtors 110. 
The opinion of the Court agrees of.an action againſt them with aver- 
ment, as Scrope alledged, 29 E.3.10. Execators 1 20. - 

An aQtion x an Executor, and che Executor of the Executor award- 
ed good, yet the ſurvivor alone might have hadic by Herl,18 E.2. t xecu. 
tors I 15. 

If Executors do convert the' poods of the dead ©o his uſe, no aRion 

lyeth againſt the Executors, becauſe they e164 of the Teſtarors, 
39 H.6.45. Execators 29. 
Two Joint-tenants of a Wood, the farviine ſhall have the Aion g- 
lone, andif Tenants in Common, they ſhall have ſeverall ations, as Ex- 
| ecutor of each for his part, and 1s.no plea that the Teſtator. made ano- 
ther Executor who is dead, and B.. his Executor alive, 38 £ 43. 7. Execu- 
zors 61.15 E:2 E xecntors 81. bet _ Teſtators Tenants in Common 
- ought to joyn nan mms | OY 


1 


te. _ =P —_— 


_I'X. Where one Executor ſhall have an ation againſt his Compa- 
mon, andwhere without his Compamon, and where one shall 
be [7 ned onely. | 


O* Executor ſhall not have an Action of / Treſ paſſe for carrying away 

of the goods in the life of the Teſtator, againſt his compamion, T.4. 
H.6. Executors 6. 

Plv. Comn8s, Af one Executor hath poſſeſlion of all the goods, the other hath no re- 
medie; and thereforewhere the Debtor and another are Executors, the 0- 
ther ſhall not have action againſt him, bur againſt his Executors he ſhall 
have by ſome, 8 E.43. 

One executor ſhall not have an aQtigh without naming the other who 
bath refuſed &c. for he may yet adminiſter, 4r E.3.22.42 £.3.26. 35 H. 

I9 H.6.31.b. 6.38 4 E.3.43.,Breef f712.9H.5.6; E xecxtops 48: and the Releafe-ot him 

6 E.4.1.4% E. who bath refuſed ſhall barre the others, 21 £.4.14.'15 E-3. execamtors 80. 

3.16.per Finch- 21 Þ. ,, I9 E.3. Covenant 24.48 E.3.15.15 E 3.extcntors go. -: - : 

k 2 = ar » _ Butitisfaid, thatfor goodstaken out af is own: poſlellion, the. one 

debt is brought, {ball bave an Ation withoutinaming >the; other, becauſe. he need nor- 

aud where there ſew the Will / nor name him(elt executor; Þur,: _ of goods 

Treſpaſſe for 1a- taken in the lite of the Teſtaror ſhall be brought by them: whomay ac 

king goods ont qniſter &c. 42 E.3. 26.6 E.q.1; 12:R; 2» execators 75. But it 15 holden 

of bis poſpeſton" hat the one ſhall not have Tref] paſſe againſt the otherob his own poſleſli. 
on, 19H 6,5:exegators Is 112313 et 16-4 ni add amet 38 fd 
One exectfor{bringeth as Acompt againſt hisCompanion in both their 
names, and not allowed, forthe ſhall be a0cgn —__ bo A en. one- 
ly,13 E.3. execators JN, . - : $7 FÞ - 
| F 


13 H.4.1, Ac- 
£91) 29, 


= + LJ s 
Executors and Adminiſtrators, 4-4-1 

If one Executor doth releaſe, the other hath no remedy, but a S«b px- 
14, 4 H.7. 4. vide 6. H,4.3. by Thirning, if one executor to whom the 
Ordinary did not deliver Anion releaſe, the ſame ſhall be an 
Adminiſtration, and of the Debt releaſed hee ſhall accompt before the 
Ordinary. 

In an action againſt Executors, it is ſuſlicient to name thoſe who do ad- 
miniſter, 16 H.7.4. and if they will plead to the Writ, that there is ano- 
ther not named &c. tt rH to alledge in fat, that he hath admi- 
niſtred, 9 E.4.12.Execators 34. 

So it ſeems, the Action doth not lie againſt an Adminiſtrator, if in fat 
he hath not adminiftred, 8 H.6.3. But it is holden that an Action ſhall 
lyeagainſt all who have Commiſſion to adminiſter, g H.5 6. execators 48. 
although indeed they do not adminiſter, wide 9. H.5. 7. I» fine,if Admi- 
niſtration be committed to ten men , debt muſt be brought againſt them 
' all, not ſo of Executors, but againit thoſe who adminiſter onely. 

I need not name him who adminiſtrerh of his wrong with the Execu- 
tors, but the Writ ſhall be well, becauſe he was not made Executor, 33 
H. 6.38. 

Debc againſt one as executor, he ſaid, that the Teſtator made him and 
one A. Executors, to whom the Plaintiff had releaſed, it was holden a 
good Plea, and the Plaintiff ſhall anſwer to that, without abating his Df 
Wrir, becauſe the Defendant hath not alledged, thar A. is now alive 


&C.22.H.6.59. Execntors 18, 21 K,4.24. 
41E,3, 22, 

Ns EDS — C3. part Hen-* 
ſi»es Caſe acc, 


X. Where one ſhall be Executor after refuſal before the Ordinary *'9.com. 135. 


; | : and 281: in 
or diſagreement in Court of Record &*c. Foxes Caſe. 
| -C.9 part 38, 


| 6 - H C 
I all refuſe but oneyet they are Executors at their pleaſures, 9 H.6.36.,.- _ v5.5 


Bur if all refuſe before the Ordinary, and he comn.it the Adminiſtratt- ,;;p,Fe, Tong 
on over, they are diſcharged for exer, and ſhall not meddle, 9 E.4.33. that the Will 
36 H.6.8.58.3 9. :s ptoved, wide 

He who hath adminiſtred as Executor, ſhall never be diſcharged by re- OnNE. 58s 
fuſing after,o E.4-33, But if in that Caſe the Ordinary commit Admini- w_— OF 


6.33. 
ſtation over, Debt lyeth againſt him, and it ſhall be no Plea, that the þ -2rAb, Sg 
dead made 4. Executor who adminiſtred, if he da not alſo fay that he mizifter of 
proved the Will, 3 H.7.14. and there it is holden that he dieth inteſtate, gs end af- 
but 4 H.7.13.and 10 H.7.9. agree to the Plea, but that he doth not die in- nilration _ 
 teſtate in our Law upon that matter, and the writ which ſuppoſed that he ,,,ming 7 
died inteſtated upon ſuch matter was abated, 3 H.4. Adminiſtr.22. bim by | 

An Executor not knowing it, took Letters of Adminiſtration, and af- the Ordinay, 
ter finding the will proved it . it is good,and he is executor, 9 E.4.33. =; aC- _ 

The Cardinall of C, being made executor vefuſeth, now he ought to*'/ «the i 


L 11 CW death +} the 
| Teftator, 


Execautors and Adminiſtrators. os 
ſhew that he refuſed before the Ordinary, for his refuſall is v0id,if it be þ 
word in the Countrey, 24.9 E.4.33 Execntors 35, | 
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RY i... A 
"I — | earn, 


XI. Where the Executors ought 10 have the Will and shew it , 
and what shall be ſaid a ſufficient Teſt ament to maintain 
an ation. | 


N Executor may well maintaine an action ſhewing a nuncupative 
Will under the Seale of the Ordinary, 4. H. 6. 1. Execators3.19 
E 3. (ovenant, 24. 10. E. 4.1. Os 
And it ſufficeth if it be ſealed with the little ſeale of the Ordinary and 
- not with the authentick ſeale, for the Court ſhall not enquire of that 4 E. 
' 3+ Execators, 98.9 E. 4.47.21 E. 4.50. 
Andalthough the name ofthe Teftator be raced inthe Will, yet itis - 
good, for the Court cannot judge upon the ſufficiency of the Will 22. H, 
O, 52. Execators 17. | 
C5, pert Mid. A Will is not ſufficient to have an aRion upon it before probate,7: Y. 
l caſe ac. 4. 17. Executors 197.21. H. 6.24. 9E. 4.47. andyet it is not traver- 
but an Execu- (able if it be proved &c. but the Defendant may well ay , that he is not 
4 po hg * Executor &c. 14. H 6.5. variaxce, 10. one traverſed the 'Teſtament. 
+ iy A Will wasawarded not ſufficient, where it appeared , the Date of the 
#7. Probate was before thedate of the Will, 18 E 2. Feoffments, 110. 
Excutors ſhall not maincaine an ation without ſhewing the Will, and 
the Writ varying from it, ſhallabate 36. H 5. 16. Briefe , 1 27. but 
this ſhewing needeth not, nor variance ſhall not hurt in an action of their 
owne poſlellions 43 E. 3. 31. 
In a raviſhment of Ward or Eje&:9ue firms, of the time of the Teſtatot 
he ought to ſhew the Will , not ofhis ownetime 7. H. 4. 2. 
Executor of his wrong ſhall not have ana@ion, becauſe he cannot 
ſhew the Will, 21.H. 6, 24. 96.4. 47. 
Executors were driven to ſhew the Will in a Scere facias upon a Recog- 
pizance made to the Teſtaror , & after that the Defendant had pleaded a- 
nother Plea,admitting them perſons able &c. and the Plea was,thart there 
\ was another to be warned, and not allowed, 27. L. 3. 80 Executers 95. 
The Eexecutor of an Executor , ifhe bringan Action , it behoovetlh 
him to ſhew both the Wills, 7.E. 3. 62. Execators 97. But they ſhall not 
' be driven to ſhew them bur once, and no execution for variance thall be 
allowed afterwards,if it be not entred Verbatim, 36.H. 6. 16 38. H. 6. 
2. the reaſon is , becauſe they may have an ation depznding in another 
Court , where they ought to ſhew the Will , 19, H. 6. 7. Buc an Admi- 
nltrator ought to ſhew his letters of Adminiſtration at every day , as an 
obligation ſhall be, 16. E. 4. $. but they are not entred in hec verba , as 
. an obligation is at another day , for if he bring the letters of adminiftra- 
| tioaat another day they are agc traverſable, otherwiſe it is ofan obliga- 
| (07 
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tion, and therefore he ſhall nor plead variance after imparlance at another 


terme, 36 H, 6. variance 17. 
 __ WhenExecutors, or Adminiſtrators are by way of defence, they ſhall _ H. - ; oP 
not ſhew any thing, becauſe they are in poſſeſlion, 10. E. 4.1.21 E. 4. 15. ſulfe, or jullif 
21. H. 6.23. and16 E. 4. 1. but 22 #. 4. 10, is holden contrary of Ad- 4, way of arr 
miniſtrators, but the other bookes held it all one, and there if they plead s Fxccn'or , 
that they are Adminiſtrators and not Executors , or that that is another 'b're #e ſhall | 
Executor not named , they ſhall nor ſhew any thing thereof 21, H. 6. ig mis, | 
23.16 £.4, 2. BREE mig 


19. H. 6, 74. 
In debt by Admini 9 74 


ſtrators they ought, to ſhew where the committing ac. v9. 21. H, 
was, for this is traverſable, and not whether they have adminiftred or nor, 6. 1. | 
otherwiſe it is of Executors , and Daxby conceives that they muſt ſhew iy E.4.2.21, 
where the Teſtator died 35. H, 6. Adminiſtrators 4. eG, 23.46. 


I — a —— GW. —__— 
— 
——_— ES. en ed 


XII. What perſon may mk an Fxecutor , what not, and of what 
things, aud who ſl;all be Execator. 


A Feme covert, by Licenſe of her husband may make an Executor, ©: $ po Og- 
A and may make her husband- Executor 4. H. 6. 31. *xec#tors, 5. 39. fn "_ oo = 
H. 6.17. Executors, 28.2. H.7.23.And ſhe may be Executrix to another © | * 

by the leave of her husband. Buere fel B. 3; 

An Infant within age of 4. yeares may make his Will of Chattels, by 44. by caxdiſh, 
\ Perkins, but not. of freehold fo. 7.. | it Seems, be can 

A Parſon may makea Will, butan Abbot Deane , Maſter of an Hoſpi> 99*, no ega'l 
tall, Guardian of a houſe &e. not becauſe they have a common ſeale, pos tes agg 
(this is of things of their houſe)19, H.6 44. Teſtament 1. but a Biſhop or Din 
an Arch-Deacon may well make a will , and therefore their ſucceſſors - 
ſhall not have waſte, for waſte done in their time&c.for they have two ca- 
pacities, 2. H 4. 3. ac. | 

The husband cannot make Executors of an obligation which he hath 
in the right of his wife, nor of any other thing in Action 7. H. 6, 2.againſt 
6. E. 2 Executors 109, But ifthe Bond be made to both joyntly, he may 
&c.16 E,4. 4c. | 

A Feme covert may make Executors of that which ſhe hath , as Execu- 
tor without the aſſent of her hasband , and may deviſe her apparrell by 
Finenx bythe ſpirituall law, and by the common law alſo, by the aflenc 
of her husband,12.H 7.23.and 24. 18. E. 4. 11. : 

A man cannot make his Will of things which he hath, but as Executor 
nor of Chartels which ſhall not be forfeited by out-lawrie in aRtion-perſo- 
nall, nor which ſhatl nor be attached in an Aflize, nor diftrained by the 
Lord, as ofa furnace fixed, ora Tablefixed , nor of Tymber , Pale nor 
boards fixed to the doore , nor of a Window which is faſtened buc be 
may well .do it of the glafie, 8. H. 7. 12. 20. H. 7. 13.21. H. 7.27. - I 

It ſeemes that a mian out+lawed in a perſonall _ cannot make Exe- Be 

| 2 CULOrCS _ 
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Executors, becauſe it is holden a good plex in Debt, upon an Obligation 
apainft Executors , that their Teftator dyed outlawed, or villein of the 
'King, bur it was holden that the ſame doth amount to as much as if he 
had no goods, &c. 8 E. 4q.6.and if it bea plea, the ſame is, becauſe 
it giveth advantage tothe King; but it is no plea, if they have admini- 
fired, 3 H.6.33- | 
An Infant may be an Executor, and pay debts, but Newtox conceives, 
that an Infant, Monk, or a woman married ſhall not be bound to make 
an Acquittance, although they may fue for the debt, 19 H.6.25.2 H.7. 
15. 18 Eaw.4q4'10, AFeme Covert Executrix , ſhall not give away the 
goods, 18 H.6.4- But thisis to be meant before Debts and Legacies be 
payd, Vs. 31. E. 1. Executers 219. And that the Releaſe of the Husband 
of ſuch a woman is void of the entry of the Teſtator, and therewith a- 
grees, P 16 H.6. releaſe 8. and that the Releaſe of a Feme Covert or In- 
fant is good, and ſhall no: beayoided, Y3. 16 H.7, 'er Curiam. | 
A man outlawed maybe an Executor, becauſe to another uſe . and fo 
a Monk withouc the affent of his Soveraigne , becauſe it is ſpiritual 
thing, 14 H.6.14. Execators 1. 3 H,6.22. anda man ontlawed may be 
an Attorney, or Prochein amy for another, but an Excommengent isa 
g>0d plea, untill he hath Letters of abſolution, 21 H.6 30. 21 Ed4 13. 
and 59. and chere it is ſaid , that the woman execurrix ſhall have an A- 
Rion without her husband, and a Monk without his Soveraigne, but it 
1.2 Eliz, Dy- {Es the wife ſhall not have an aRion withont her husdand, 11 H.4. 
IS 4. ad -:/,there vouched, ando8 H-6.4. chat ſhee ſhall not have it, and 21 H.6.30 
cannot make aagrees to the difference in this point, betwixt a Monk and a Feme Co- 
wil, 1 centr of yert, and 22 H.6.4.Itis holden, that the Soveraipne. ſhail be joyned 
a Lunatick wjiththe Monk in the Action, be he Plaintiff or Defendant, 
_ hath _ A Villeine may be an executor, and as executor thall have an ARicn 
a mmrtcervalla. . . 
; Eliz. Dyer #84inſt his Lord, 21 £,4:59 
219 Aman AndClerkattainted, may be an executor, 22 H:6:;71. 
deviſed, that | 
afterthe death | — — 
of his wife , 


ts biſon 4 Xl Il. Where a Gift or Sale by one Executor, is good without his 


by bis Execu- Companion , although (hee be a Feme Covert, and their Authority, 
tors, with the 


aſus As _ Bo; deviſed to executors to be fold, may be ſold by one ofthem, 39 
and « ftranger "LA 17.Execators 116: and if one executor do refuſe, the other may 
bis Executors well ſell upon ſuch a deviſe, ſo it is of goods. Alſo a Sale made by one 
end dyed,the executor,who refuſeth before the Ordinary is good, if the oth-r prove the 
_ F _—_— Will,8&c,and if one ſell to one ,andthe other to ano: her, he firſt ſale ſhall 
« ir a ;: deter. (tand, but (4»4iſ6 ſayd, That the beſt for the Teſtator ſhall be taken, 49 
mined, 2 Bliz. E:3:17. Deviſe $: | - 
Dyer 177. viÞ 39 A(: 1g: If a man deviſe,that his executors ſhall ſell his Lands, if 
Pertens 11:55%-one dyeth, the other cannot ſell, but if a man deviſe his Lands to his exe- 
; ET © onbors 
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cutors to be ſold, and one dyeth, the Survivor may ſell, vi: 1 Eliz; Dyer 
210: and 23 Dyer 371: The difference betwixt a bare Authority, and Au- 
thority coupled with an Intereſt, /;:C: Zir: 113 and 181: acc: 

But upon the refuſall of the executors, the Ordinary ſhall] not admini- 
ſer, nor ſell, 49 E. 3* 17: and 15 H:7:12: And theſe b:oks agree, thac 
the executors bave an intereſt in the Land by the deviſe, and not only an 
authority, &c: and therefore if one dyeth, the other may well ſell, 

A Deviſe that the executors ſhall ſell, and ifthey ſhall make defaulc , 
that the executors of the executors, and four of the parifſhoners &c, Now 
the pariſhoners ſhall not interimeddle with the executors, but only with 
their executors, 49 E:3:7- 

If one willeth that his executors ſhall ſell, they may well ſell after refu- #. 26.1. ine 
ſall before the Ordinary, becauſe it is not Teftamentary, and upon a De- > =— Eg _— 


, viſe that bis land ſhall be ſold, without ſaying by whom, it ſhall be ſold b #5 Bp 
his executors and not the Feoffees in oh - 5 H:7 :12: Perkins contra, in _ poets, 
the ficſt cafe, if they be not named by their proper names in the Will, and deviſed the 
contrary alſo in the-laſt caſe, if the deviſe be nor, that they ſhall ſell for /4/* ## 2-i!e, 
che payment of his debts, fo/:15 and 19: H:8:g. _— an Ds: 
If the Teſtator willeth that his Feoffees ſhall ſell , the Feoffees of the ,,, ifs pr : 
Feoffees $hall ſell, but not if he will that eL: and B: his Feoffees shall ſell, his lands ſLou!d 
or that his Feoffees aforefaid, where te names them before ; but here e. ** 4evi/id by 


and Z: may ſell, although they have ſold before,or another by their com- my _- rs s In 
*233 e one 


mandement, 15 H:7:11: dyedin the life 
 IfI will that my Feoffees, ſhall make a leaſe for years and they have a- of the done, 
liened the land, their alience ſhall make theLeaſe,15 H:7: 12: adquzed,that 


A Deviſe that A ſhall ſell, ſhall not extend to his heir, nor to the heir 7 0741s might 
of the Survivor of the Feofftees , appointed to ſell, and thoſe that were!” _ : 
Juſtices of the Common Pleasat the time of the Deviſe,that they ſhall ſell. "a "x 
They may ſell, but not their Succeſſors, by Brudenell x9 H:8:9: and ifhe bad bees na- 
willeth that his executors ſhall ſell, their executors thereby ſhall not ſell, #4 by 114i; 
| Bare, Perkins ſets down the name of the Juſtices, fol: 106: and if the /® #7 


Deviſe was to diſtribute for his ſoule, hee held that the executors of the 57g _ _ 


executors might well ſell, fs/: 105: had dyed. the 6- 
|  Deviſethat the Abbot of Z: ſhall ſell, where there is no, ſuch Abbot, ther co, d no: 
there ſhall be no ſale, 19 H:8: 10: | ; | fell, and [o it 


A Feme Covert executrix may baile goods to keep without ber hus- \,* m— 
. 'lo 4/4 


band, or pay debts, and have detinue, or account after the death of the Boncfani, aid 

husband, 2 H. 7: 15. Execnators 49. But the book at large is, that ſhec ſhall 55 Khad 

not have an accocnt. | Gr:e:{cilds 
The gift of a feme Covert executrix, and for to pray for the ſoule of 7 


of the Teſtator, is good, 7 H:4: 13: Execntors 54, © pts 
A Releaſe of one executor, ſhall barr them all, although they have reſu- 14 ©.8.c. 
ſed;c. 13 E:3,execntors 91.21 E,4,9E.448E3 15. C.5.part AMid- 


 AUttons caſe as. 


XIV, Where 
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X I V. t#Vhere an Executor fhall have an adion for the goods ta. 
ken away inthe life of the Teſtator, and what ation he sþall 
 bave, 


Yecutors ſhall have Raviſhment of a ward taken in the life of the Te- 
ſtator, 9H 4. 11H. 4.54. Executors $2, © 
Executers ſhall have Eje&one firme of the Teſtator being Termor or 
Tenant by elegit and ejected, 7 H. 4.6.executors 5 3. > 
Executors of the Tenant by Statute Merchant ſhall have an Aſliſe, 
28 Aſ-7. 
I (7 be adjudged to account to the Teſftator, the executor ſhall 
have a Scire facias, and upon that a Capias and Exigent, 14 H.4.1. exc- 


' Cmtors 59.21 £.3.32.executors 84.8&c.they cannot have a Scire facias. 


Executors of Executors ſhall not have an action for the Debt of the 


* firſt Teſtator, 11 E.3- executors 78. againſt 23 E, 3. executors 91. where 


they ſued Execution of a Recogniſance made to him, and therewith agrees 
14 E.3. executors 86. 

And they may have an aRtion for an Annuity ended eue in the life of the 
life of the Teſtator, 10 E.2.executors 110.19 E 2.executers 117.and they 
may call themſelves executors to the firſt Teſtator if they will , if no 
executors of the firſt Teſtator bealive,otherwiſe no action lieth for them. 
See for this difference, 19 E. 2.execators 103.19 E,3.Cozenaxnt 24. of a 
Statute Merchant 28 E. 3.92. executors 96.13, E 3.executors 92. and 28 
E. 3.92. by Wilby, 

" One hath a Judgement againſt three executors of their proper goods, 
and hath a Scire facias, and one of them dieth, he may charge the ſurvi- 


' vors onely,or them with the other executors of the other or with his heir, 


but if the ſJudgmeut had been ofthe goods of the dead, it ſeems the Scire 
facias ſhall be againſt his executors, 23 E.3.8. 
 Accompt is given to Executors by Statute, and therefore Executors of 
the Execuors ſhall not have it, 7 E. 3. 62.execators 97+ 13 E.3.execu- 
tors 92. | | | 

If the Debtor of the King be made Executor to another, he ſhall not 
havea 2x0 minus 1n the Exchequer by colour thereof for a Debt due to 
the Teſtator, becauſe the King ſhall not be paid of that which is not his 
own proper eſtate, 8 H,'5.10.execators 102, 

Executors ſhall have Treſpaſſe for the Charters belonging to the heir, 
which are taken out of their poſſeſlions,16 E.2.execators 111, 


XY, What 
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X V. WW hat goods of the dead thr Executors ſhall bave, what the 
Wife, what the Children, and what the Heire, 


Tz wife ſhall have her apparrell convenient, but not exceſſive, 33 H. ' : 3. on ” 


6:31. 37 H.6. 27. And by the cuſtome, the wife ſhall have the moye- i _ 
ty, where the husband hath no iſſue, orif aſl his children were advan 08h "Mnvnfy 
in his life by him, otherwiſe the third part of the goods, 30 E.z.25 Detinue one did net 
52: Breife 305: but this is after Debts and Legacies payd there, and 1 ZE, RR 
2. Detinue 56: and there holden, That Rationabili parte bonorum lyeth at _ , : ; 
the Common Law , and 17 Ea. 2. Detinue 58. which is grounded upon x9 £133, in p. 
Magna Charta, 34 E.3.Detinue 60. Ps - " > 40rit Ws 

The wife ſhall not have Dower of the goods of her husband, ifit be not 570»gbt there 
by cuſtome, and ſhee ought to ſet fortk the ſame in her Count, 7 H. 4. So and RO a, 
it ſeems all is not for the wife,and alſo for the Infants is not Common Law ve . cat 
but only by Cuſtome of the Country, and that is proved by all the Counts taker, that ir 
in thas writ, TE: 4: 21: 28: 6:82 | Was maintain - 

The Heir by the Common Law ſhal have nothing of the perſonall things _ by cujtome, 
which are not affixed to the treehold, unleſs it be a box ſealed, or a Chelt , bog " pl 
locked, with the Charters of the Lands, for then he ſhall alſo have the Box ;» HS. Re- 
and the Cheſt, but of other goods in them, the executors ſhall have Deti- /poxa 6 95.28. 


nue againſt the heir &c. 3 H 9: 15: Barr 128: 3.4.49 E.3. 
| 33. 39 E3.9, 
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X V I, Where one ſhall be Exccutor and Adminiſtrator to one and 
the fame perſon, and where one shall be Executor of one 
part, and another of another part. 


F a man hath goods in diverſe Dioceſſes, hee may make an executor of 

the goods in one dtoceſs, and dye inteſtate of the goods in the other , 
and if he make his executors generally , they may adminiſter as executors 
in one dioceſs, and refuſe in the other, and take Letters of Adminiſtration 
there, 35 H:6:36: ſo it is of Provinces. 

If I will that my executors ſhall ſell my Lands, and diſtribute for my 
Soule, they are executors thereof, and the mony is good aſfers , Per king, 
and 2 H:4 21: Execntors 51: | 
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XVII. Where Executors hall have ſeverall pleas, and which 
5h. be firſt tried, and whether the one shal prejudice the 0. 
ther by his At, or not. 


Ebt againſt Executors, one pleads 27;/noſmer, and the other that he 

D is Adminiſtrator and net Executor, and they ſhall not have 
both, no more then the Executors ſhould have, two Pleas, 37 H.6. 
17. but they ſhall have ſeverall Pleas where each Plea goes in Bar, as if vne 
plead fully adminiftred, and the other not the Deed of the Teſtator,7 E. 
4.9.Executors 30. and the moſt peremptory Plea ſhall be tried, 2x H. 7. 
25. to that agrees, 8 E.4.24. executors 69. where one pleaded a Releaſe, 
the ſecond pleaded to the Writ, and the third fully adminiſtred, and 41 
E.3. executors 96. one denied the Deed, and the other pleaded fully ad- 
miniſtred, and admitted good : But ſee 7 £.4.that where one confeſſeth 
the action, the other cannot plead, not the Deed of the Teſtator, and 
they cannot ſurrender in Dilatories. | 

But that he was never Executor pleaded by one, and pleinement ad- 
miniſtred by the other, theſe Pleas were tried together,qs E.3. g. Execte 
FOrs 72. 

VVhere one pleaded fully adminiſtred, and the other that he had an ex- 
ecutor, they were driven for to joyn in Plez, becauſe the one was Dila- 
tory,7 H 4.13 Execntors 54. | 

A man recovers his Debt, and hath the party in execution by Exigent, 
and dieth, now upon the Releaſe of one executor, the party had a Scire 
facias againſt them all,ad cogno/cendum fattum,and he which made it, made 
the default, yet the others were eſtopped to gainſay it by Aarris , 
yet inan ation by Executors, or againſt them generally, if onedoth noc 
appear he ſhall be ſevered, and the other ſhall plead, otherwiſe it is 
in Debt againſt other perſons, 10 H.6.2.3. andthe releaſe of one execu- 


C.5. pat Mid- | r ſhall bar all the reſt : So the Releaſe of the husband ſhall bind the wife 


alctons caſe 


ar. | 
14 H.l2.4ce, 


in Debt, 17 E 3.66 executors 89. 
By the confeſlion of one executor of the Deed, Judgement ſhall be a- 
Sainſt them all of the goods of the dead, 28 H.6.3.7.E. 4. 8. acc. for if 
one confeſſeth the action, the other ſhall not plead in bar, but he may 
plead an Outlawrte of the Plaintiff, or a 2L:ſno/mer of himſelf, and it is 
there ſaid, that he who recovers upon fully adminiſtred found againſt the 
Executors may have Debt for the ſame duty, and in that aRion the exe- 
cutors may deny the Deed, becauſe he could not have both Pleas before, 
executors 3oVidae 19 H.6. If they haveno goods of the Teſtator,then the 
Judgement ſhall be againft him that confeſſeth the Deed de bonis propriis, 

and ſo for the damages, 18 H.6. vide br, executors acc. 18. © 
One executor cometh at the Diſtreſſe, and denieth the deed which is 
tound againft him, the Judgement ſhall be againſt all the goods of the 
dead 


Executors and Adminiſtrators. 
dead, and againſthim ofhis own goods,if && 17 E. 3. 45.Executors 76. 
Nebt againſt rwoexecutors, where one is executor by wrons, and he 


upon the default of the other confeſſeth the aRion, the other hath no re- 
medie, but an ation of deceit, 9 E.q, 13.Decert 21. 


— 
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X VIII. # here Fxecutors ſhall be charged, becauſe they þ ve 
Aſjets the diy if the Wril brought, and there ke who firſt jU- 
eth ſhall reccucr, where not. 


F Executors being warned appear, they ſhall not ſay generally, that 
| have nothing in their hands, but that they had nothing the day of 
the writ brought, or that a ſtranger hath recovered againſt them, and 
ſued Execution after the writ, but it they do appear upon XNi6:/ returned 
at the Capias, they may averre generally, that they had nothing after no- 
tice of the ſuit, 22 E 4.39 

Watſon conceived, that Executors might pay Debts in writing before 
thoſe upon Record accrued in the t:me of the Teſtator , and not in their 
time, and thereforeina Scire facias upon a Recogniſance, or upon a re- 
covery againſt the Teſtaror, that they haue nothing in their hands, the 
day of the warning given, is a good plea, Burt 21 E.4. 25. puts the ſame 
Caſe, and is clear contrary by Bryar. 

Scive facias, ſicut alias aca nſ* Executors in a Recognilance, they plead 
fully adminiſtred the Gay of the ſecond writ, and at the laſt, iſſue was ta- 
ken, without ſaying, it they had day from the fir{t writ. 41 E.3 31.41 E 
3. executors 68. 

Scire facias upon a Debt recovered againſt the Testator, it is a cood 
Plea for the executors that they have nothing &c.the day of the warning, 
and by their default Fiers facsas iſſued to enquire accordingly. So pay- 
nient to another before Garniſhment is no wasting-of the goods, 12 E. 
3.extcutors 73. 

Retvmmons against executors upon the death of the Testator (deper- 
ding a writ of Ward: against him) that they had nothins in their hands, 
the day of the writ brought, ſhall be no plea for them. bur they had nc- 
thing after the death &c. for tt e reſummions is a continuance of the ſuir, 
ac by Journies accompts , But recovery of a Stranver pendant the writ, 
ſhall bea good diſcharge, 18E. 3.4. Wards 110. 
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X I X. It here the Deviſce «þa/ take the goods Ec. without deii- 
very of the Exccutors. 
Hirs ſaid, that if one executor taketh the goods deviſed to him, this 


is an Administration in Law., but otherwiſe it 15 if he take them 
| M m m by 
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by the delivery of others, 11 H. 4.'83. executors 58. 

A Book was deviſed to one of the executors for life, the remainder te 
a Stranger for life, now after his death the Stranger cannot take the ſame 
without delivery of the executors which are living, although they have 
deliveredir to the firſt Deviſee : alſo the remainder is good by way of 
Deviſe,not by gift, 37 H.6. Ooxee 2. 
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To whom the Executor hall accompt. 


T* one executor releaſe a Debt, he ſhall accompt to the Ordinaray, not 
to the others, ſo if he waſt the goods, the others have no' temedy. 
Dnere of that,13.E3.executors 91.See Brief 937.19 E.2.andg E. 4.47. 


CE —————— 


XR X. Where the Executors of the King shall have his goods, and 
what goods, and of what things the King may make a Will, 


. Tz King can deviſe no Land by Will, nor nothing which he hath 

not in poſſeſſion, by Forteſcue, 35 H.6. Devi/e 5. buta Deviſe of 

go0dsto the King is good, and he ſhall have debt, Scire facias or Venire 

ark here another perſon. is put to ſue to the Church, 40 Aſſ.De- 

viſe 19, s | | 

When King Henry the fourth died, the opinion was that he might make 

a Will, and deviſe his proper goods, but not the ancient Jewels of the 
Realm and, Crown, 1H.5. executors 108. 


—— 
—_—___—__ 
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RX EE Probate of the Will, and the Intereſt of. the executors, be- 
fore the [ame is proved. | G 


I: the Executor before Probate command his ſervant to take the goods 
of the dead, and he after refuſeth, and another is made Adminiftrator, 
Priſet conceived that the Adminiftrator ſhould not have Treſpaſſe &c. 
others Tontrary, 36 H.6.8. 20H. 7 13. thereport is againft Pri/or, and 
fois 21 H.7. 23. in the Argument, and if. command FB. to take the 
goods of T. and afterwards ?.be the executoxof T. f. ſhall have a good 
ation.of. Treſpaſle againſt F. which ſee, 2 H.7.14 


X XI1. Where 
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X XII. #here the Ordinary ſhall ſequeſter the goods , although 
: there are Executors, and where he hall ſequeſter them 
in another Dioceſe. 


F the Executor doth refuſe , the Ordinary may ſequeſter untill 
they prove the Will, and goods in diverſe Counties ſhall be ſequeſtre 4 
by the Arch-biſhop , 9 E. 4. 33. per curiam, Execwtors, 35. 37 H. 
6. 27. eAdminiftrators 7. vVi.(. 5. part. Princes caſe, vi. 22, Eliz. ere 
& fefferies Caſe. | 
ut if the Executor prove the Will, he ſhall have treſpaſle againſt the 
Committee of the Ordinary,if he hath not refuſed before, 10 H. 7. 18. 1. 

Debt againſt Adminiſtrators, it is no Plea that the dead made 8. Exec- 
cutor who adminiftred.withour ſaying that he proved the Will , for if he 
refuſeth upon a Writ froman Ordinary to prove it, the Ordinary may 
well commit adminiſtration and diſcharge him, by Town/ed, 3. H. 7. Aa- 
miniftrators 11.But the opinion of the Court H.1 3H.4. Aiminiftrators 22. 
that the ation againſt an Adminiſtrator ſhall be abated, where there are 
Executors , although that they have not proved the WUll. ” 

Debt againſt the Ordinary , he faith that he hath commirted Admi- 
nitration as Ordinary, it is a good plea & the ation ſhall not be maintai- 
ned, becauſe that he did adminiſter in another Dioceſle, but ifhe hath ad- 
miniftred parcell in his own Dioceſle,and afterwards commits adminiſtra- 
tion &c. yet the action lyeth againſt him, 12 R. 2. Adminiſtrators 21. 

Burt the Ordinary ſhall not have an action of Debr,and T horpe faid thar 
by no lew he is compelled to grant Adminiſtration over,zs E. 3. Exeew 
?0rs 105. 

Where the dead hath goods in diverſe Dioceſles, and the Arch-biſhop 
commits adminiftration, and alſo the Biſhop of the Dioceſle for the 
goods there, the Committee of the Arch-biſhop ſhall have an ation of 
treſpaſle againſt the other , if he doc. intermeddle, 10 H. 7. 18. (5. 
part Princes Caſe , acc. for there the Adminiſtration doth belong to the 
Arch-biſhopalone , alrbough he hath not'in one Dioceſſe , but to the 
ralue of a penny; by the whole Court 37 H. 6. 27. eAawiniſtrators, 7. 
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XX [1] What aFions , and what goods Aminiſtrators ſhall have, 
+ | Phat hot and by what name. 


Igot conceives that an Adminiſtrator ſhall have treſpaſſe for the 
goods taken before the Adminiſtration committed , for their releaſe 
before ſhall barr them after &c, and it is a good barr againſt them , that 
before the committing of adminiſtration, that the Ordinary did baile him 
Mmm2 the 


V. 
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the goods to rebaile,and that he did it before &c. 18. H, 6, Adminiftra- 


Fors, 2. 


If an executor dieth Inteftate, it ſeemes by the committing of Admi. | 
nitration by the Ordinary , he may adminiſter alſo the goods of the 
Teſtator. Dexty , he ſhall Adminiſter but only the goods committed to 
him, 1o E. 1. Butthe Executor of an Executor ſhall Adminiſter both, 

An aRion brought againſt the m ſhall be onely by che name of Admi- 
niſtrators, 41 E.3. Adminiſtrators, 14-38. E.3. Adminiſtrator 13 . | 


_—_ 


es 


XXIV. Where Adminiſtrators ſhall be charged , and where there 
ſtall be Administration of parcel, and their Authority, 


T ſcemes, the Ordinary may change the Adminiſtration upon cauſe as 
that the other will not adminiſter, 1s gone beyond Sea, is outlawed &c. 
alſo he may make new adminiſtrators upon condition, as if the other re- 
rurne, &c. that he ſhall have it againe &c. 34. H. 6. adminiſtrators 31. | 
Mowbray faith, that if the Ordinary doth commit parcell of the goods 
ro one to adminiſter, and parcell to another ſeverally, yet an ation lyeth 
acainſt them in common HM. 38. E. 3.Admimſtrators 13. 
Adminiftration accepted upon condition , and upon cauſe if the other 
ſhall agree, and upon diſagreement to deliver back the Letters of Admi- 
niſtration, and good, 37. H. 6. 28. Adminiſtrators 7 
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XXV Where Adminiſtrators ſhall ſhew their Letters of Admi- 
miniſiration, and whit letters shall be ſufficient, and where 
conditionall, and where he may take them conditionally. 


. N Arch-Deacon did commit Adminiſtration by preſcription 37. 

"X H. 6. Adminiftrators 7. and the commiting of Adminiſtration by a 
commiſſary was holden good, 11 H. 4. Adminiſtrators 1 2. 

Of the ſhewing of the letters of Adminiſtration ſee diviſion 11; and of 
conditionall. Adminiſtration; the Divifion laſt before. 


EXTENT. 


I. The Order of a re-extent, and whe it shall be of goods afovel as 
of Lanas, and what things liz in extent, 


Man recovered damages in Mayheim,and had an Elegit yeturned &c. 
Ac: which day the Plantiffe ſhewed that rhe goods ot the Defendant 
were worth bur 101. and that they were extended at 201. Speg. the ſta- 
tute is.that the goods praiſed at too high a vallue , ſhall be delivered ro 
che. Prizors, bur this 15 upon a Statute Merchant, wherefore we will adviſe 
&c. 25 E. 2. extent 2. | 

The Sheriff upon a recovery in value, delivered more Land then he 
ought, the Tenant preſently ſhewed that to the Juſtices, and had a Wrir 
to the Sheriff co deliver the Land of the one and the ocher , and to deli- 
ver the Surpluſſage , who returned the recoverer dead, and holden that 
extent ſhall be without warning the heire or ſucceſſor, becauſe preſently 
followed within the yeare, yet upon a recoverie againſt the Tenant, exe- 
cution shall not be apainlt the heire without a Score facias, by Herl, M. 12 
E. 3. extent 2. _ | 

Admeaſurement of Dowlliff, ſuppoſing, that ſhe had more then ſhe ought 
by 201. a yeare,ſhe came and was ready to be admeaſured, and the Sheriff 
<d ir by Writ, and returned, that ſhe had but 40. ſhillings above the va- 
lue, Thorp, the admenſurement_ ſhajl be where the pleas, as in ad- 
menſurement of paſture, but the Plea may be holden before the Sheriffe, 
and then he ſhould be judge, but here he ought to retnrne the extent by 
parcells, and we ſhali judge of it, and becauſe it was not fo, a ficat alias was 
awarded, P.44E 3.19. ſee the ſtatute. of Weſtminſter, 2. cap. 8. and. 
F. N. #149. TH 
| Vouchee in a forreign County pleaded and loſt, the tenant ſued to have 
in value, and upon a Writ to. extend the land, returned 40s. paid, and a 
Writ iſſued to the Sheriff of the torraigne County to extend Land to the. 
value, who teturned that he bad done 10 and delivered it, upon which the 
Youchee had a reextent, becauie'of more value &c. and. that returned, that 
he had made reſtitution of the ſurpluſage , upon which came the tenant 
and alledged: the reſtitution unequall,, becauſe he bad redelivered more. 
then he ought, and had a re-extent and that without a ſc5re facias, and the 
Opinion there was, that common . doth not lie in extent, M, 22 E. 3. 29. 
exient. 


| Extent. 

extent\19, and ſee that a Wood ' was extended” to bave the profit 6f the 

herbage by elegit, 21 E. 3.16, Score facies 111, 
If in waſte againſt a termor, wherea rent is reſerved, the ſame 
rerme be extended for the damages, and the rent is not recooped in the 
extent, & the Planciff accept of the extent, he hath no remedy to hold over 
for the Rent afterwards 44 E. 3. 16. Scire facies 88. 44 E. 3.14. A mas 
revovered damagetin Waſte & had an elegit the party brought a Scive ſacia; 
zo have fix Acres ley land , and ſbewed that he had received all bat tew ſhil- 
ſnillings, which he tendred in Court , and prayed Scire facias , which was 


granted, vi. 47 E. 3.12. 4. 4c, and sf the party had found the land, yet be 


could not hold over. 


_— 


I 1. where Tenant by extent, ſhall bold it over his Terme 


T JT Ec ſhall be concluded by the generall acceptance of the Extent, 
but where after the terme, the tenant ſueth a Scire facias to have 
back his land, the Planriffe may ſay, that he hath nor levied his Cofts and 
charges, and to retaine the Land, 15. H. 7. 16. 
It was faid that if the land be fuddenly drowned, or burnt by wild fire, 
_ the Connuſee ſhould hold over his terme, 11 H.4.7 H. 7. 12. 15. H. 7. 14. 
but ſee 19 E. 2. Execstson 146. where the Connuſee prayed to hold over 
his terme, becauſe the land was deſtroyed by Warre,vs. 33 H.6. 47. 
Andit is ſaid, if the Plantiffe doth nor take the profit during the rerme 
where the houſe is burnt &c. that yer the body is diſcharged at the end of 
the terme, 15 E. 4.5, | 
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111. Whereextent hall be for the Vouchee for the Land deman- 
ded, ard where for the Land recovered in value. 


| Dower, the tenant vouched' the heir ina forraigne County , upon 
whoſe default at'the ſummons a-Writ ifſued'to:exrend the Land deman- 
ded, and afterwards a Writ to the Shetiff of the forraigne County, to 
ſeiſe into the Kings hands, lands to the yalue, and to ſummon the. vouchee 
who appeared M. 20 E. 3.extext 22 E. 3. 20: 

Upon a grand Cape ad valentiars, the Land ſhall be abwaies extended 6. 
B. 2. Vonchee 258. | 3-2 

And inthe ſame County execution ſhall nor bee in value, bur'ia Writ 


to extend the Land ſhall iſſue forth , and the ſame ſhall be recurad,T. 7.; 


# 


H. 6. extent 4. 3 | 
The,vouchec had a Scirs ſaciar becauſe he ſarniiſed, that more land was 


. ._ extended 
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Extent. 
extended in value then ought to have been, and it was abated, becauſe ic 


was not brought in Town or Hamlet, 22 E.3.1.Brief 378. and with the 


extent agrees I 3 E:3.exteut 19. But i ſeems the one Landor the other 
ſhall be extended for the Vouchee, and that he ſhall have the Surpluſage 
delivered backto him, 4.12 E.2 extent 6, 

It was faid, that upon a Recovery in value, the Extent ſhall be accor- 
ling to the vaiue, that it wasat the time of the alienation with warran- 
ty, notas itis now, if of greater value &c. H.6 E.2.vexcher 258. 

In Dower the Heir was vouched in divers: Counties, and anſwered, as 


having nothing by Diſcent, the Demandant did averre that he had Aſſets 


where the V Vrit was brought, and in S. for which a Writ iffued to ex- 
tend the Land in Dd. and alſo a writ to the Sheriff of $. and Nibil re- 
wrned, upen which the Demandant prayed Seifin againſt che Tenant, 
but he aid, that he hat Aﬀers in 374d. where he was alſo vouched, the 
'Demandant ſued forth a Re-extent, the vouchee prayed a Re-extent of 
the Land in Da. becauſe it was too high, and had it. Afterwards the 
Tenant did ſurmile that Aſers-is deſcended. in the County where the wrir 
was brought after the N5h#! returned, and prayed that the Demandanr 
might have Seiſin againſt the Vouchee in the ſame County, and others, 
there the Demandant recovered againſt the Tenant preſently, fo it ſhould. 


be here; but becauſe Judgement is given firſt that he ſhall recover againſt 


the heir, if he hath, otherwiſe againſt the Tenant, chatLand which came: 
to the heir aſterwards, is chargeable, P.16 Z.3.YVoncher $5. 


NI IE 
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I'V. When and within what time be muſt pray a Re-extent: 
who will have it, and where no re-extent ſhall be. 


I Dower upon Voucher in a Forrein County, the Land' in the one: 
County and the other was extended, and the value ſeiſed into the hand. 
of the King; now came the Vouchee- and fhewed, that his- Land was 


extended but at 15 |. whereas it was worth 501, and hada Re-extent, al- | 


though the firſt was entred upon Record, and that he ſhould have come 
when the extent was returned, 20 E.3.Extent 1. and fo if he ſue a Re- 
extent preſently within the year, that he ſhall have it againſt the heir or 
Succeſſor, without a Scirefacias, 4.12 E.2.Extent 6. and yet there 
he had fued a writ of extent. before, returned tarde , but if he had 
not ſued preſently, he ſhould.not bave had a Re-extent without a Seire fu- 
(14s, | Ha | Ke 

A Re-extent js grantable inthe Kings Bench, as well to the Defendant 
as tothe Plaintiff, but he ought ro come at the day of the extent returned, 
for afterwards he-hath,no. remedy. 2were if: rhe Caſe were upon damage 
recovered, .22 Af:44- Extent 2, and upon an Elegita Recexrent may be 


or the Defendang, .15- B.giFcire (aciar 16. 


Bur: 
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But upon Recoverie of a Statute Staple, : or Merchant, upon an Extenr 
too low, the Deiendant ſhatl-nothavea Re-exrent , but ſhall render the 
money in Court, and upon-an Extent too high, the Plaintiff ſhall nor 
bave a Re-extent, bur the Land ſball be delivered to the extendors, who 
ſhall preſently anſwer the debt, CM. 15. H.7.15. But ths prayer of the 
Plaintzff ought to be the ſame day that ſuch high extent is returned in 
Court, otherwiſe he ſhall not be helped, 44 E.3.2. Extent 11. It was 
ſaid, that for the Conulſee of a Statute Merchant, a Re-extent lyeth at 
the ſame day of the return, not after, but for the Conuſor no Re-exten: 
ec. but he ought to pay the money, 19 E.3. Extent 12. 

Upon a Recovery inwalue, the Sheriff.returnedche extent of the Lang, 
the Vonchee prayed it-might be entred, for .the Demandant ſha!l rec- 
ver againſt the Tenant, and he over /ſaivo to the" vouchee his advarta- 
oes, 1f afterhe would challenge them, and then he ſhall have extent, and 
if it be found more then it was before, the ſame ſhall be recooped, and 
this Re-extent ſhall be made in the preſence of the parties, and if the 


Land be in one County, he ſhall havean extent in the Hatere ſacias ad 


lentiam.T.7 H.6.£ xtent 4 _ | | 
Upon voucher in a forrein County, the Lard ſhall be firſt ext-14-4 
wherethe writ js &c.. and then the Land in value; and uponthat i, : 
Vouchee comes time enough to have a re-extent, Ad. 22 E, 3. Ex- 
tent T9. 
Upon default of the Vouchee in dower, a grand Cape ad Yalentiar if- 


- ſued returnable with the extent,the Voucher came and counterpleaded the 


Warranty, and adjudged againſt him, and* now he faid, that the Landis 
extended too high, and prayeth a re-extent, and by Berry he ſhall not 
have it, becauſe he did nor pray it at the firſt day when he did counter. 
plead the warranty : But ſee the Judgment upon ic was that he ſhould 


warrant the Land, and that the other ſhould recover, wherefore. ,2»c- 


re, of his prayer, H.6.E, 2.voucher 258. 
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V. Where the Land ſhall be deliv-red to the extendors, where 
not, and how they ſhall pay the debt. 


| Ir was doubted, 15 E.3. if goods extended too high upon Elegit 


ſhould be delivered to the appriſors; for it ſeemed, this is onely upon 

a Statute Merchant, and there it ſhall be done at the day of the extent re- 
turned onely, 44 E.3.2.extent 11. and upon damages recovered, it ſeems, 
that he ſhall have a re-extent, and no delivery ſhall be to the extendors, 
22 4ſ.44- | 
Note , if the Conuſee of a Statute prayeth deliverie of the extent 
too high to the appriſdrs, it was holden that theyſhall have the ſame 
«ayes for payment, as the Conuſor had, and ſhall not pay the pray 4.0 
ſently, 


F, FP. Y wy 


 ſently, for the Statute is, that they ſhall anſwer preſently, not that they 
ſhall pay &c. and fo it hath been uſed, P.2, H 4.17. / xtent 10. 

It was doubted whether Lands extended upon a Statute Merchant 
ſhould be delivered to the extendors,becauſe the Statute of Atom Burvel, 
ſpeaks of goods and burgage that ſhall be delivered as Chaccels, and not 
of Lands, bur by Statute after. Bur afterwards the Land was deliyered to 


extendorsfor the ſame Term which the Conulce had, 21 E.3 21. extent 


14-40 E. 3.16. | 
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VI. Where a Ke-extent ſhall be granted to the Demandant, or Te- 
nant, where not, and where jor one Parcener, where not. 


F aLeaſe for years, whereof [ have a Rent reſerved, be extended for 

me upon Elegsr, not recooping the rent, I may ſhew the ſame at the 
day, and as it ſeems, I ſhall have a re-extent, 44 E. 3 2. | 

Land of the Leffee was extended for damages recovered iu Waft ' and 
he ſaid it was too dow, andhad a Re-extent. 2 were , for ſo he might have 
infinite, 22 £. 3. extent 3. toagreeth it, althouph he might have back 
his Land 'upon payment, as well upon the Elegir as upon a Statute Mer- 
chant,'31 Z. 3. extent 13. and upon. an Elegir upon Recogniſance , 
the Defendant had a Re-extent, and good without a Scire fasas, 15 E. 
2, Extent 17. Ep | | 

In Dower the Land of the 'Tenant'was extend:d too low, ſo as ſhe had 
not ſo much in value Fe. upon which he had a Re-extenrt, yer 'ic was ſaid, 
that it was her own ſuit. 19 +£.3 extent 8. 

Upan a Statute Merchant, no extent for the Defendant, 19 F.3. ex- 
rent 12. andafterextent upon E/egit made and delivered, the Defendant 
ſhewed part of the money in Court, and as to the remnant faid , thatthe 
Land was not well extended, and prayed a re-extent, and a writ to warn 
thePlaintiff co anſwer, and he could not have it, without ſuing an Ad:- 
ta quirela, 13 E.3J.extent 16. 

One ſiſter of full age ſuerh Livery by extent, the other then cometh of 


age, (he may have a Recextenc if ſhe will, 2 Z. 3. 20. extent 5. and Li- 


very 8. the lame book, if the Partition were unequall. 
If two ſue execution of a Statute Merchant, and one prayeth an ex- 


rent in one County, and the other in another, they ſhall not have Re- | 


extent, (1 E-4-9- Extent g.4 Check, 
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Extent, 


| Where one fhall be put #0 a Scire facias to have an Exlert, 


— 15 E.2. Scire facias 15, that upon e/ergit it is at his EleRion, but ir 
is good, although it beupon ſuggeſtion, and good upon a Recovery 
m value, without Scire facias, 12 E.2. | 

One Parcener at full age, hath Livery by Extent, the other cometh of a ge 
and hath a Scire facias to extend, the Defendant is by Protetion, yet 2 
writ iſſued to the Sheriff, ro extend the Land, and eing found inequa 
a writ iſſued to warn the other Siſter , who challenged the Re exten: 
made, ſhe not being warned, and without her preſence, for which cauſe 
the Land was re-extended again, 2 E.3.20. Livery 8, © 


> — — 


— — — 
 — 


Where Extent ſhall be after Re-extext, 


Pon Voucher for the Tenant, vide Divifien6. 19 E.2. and Diviſi- 
U.. I. Re-extent for his Vouchee, and afterwards an Extent for the 
Tenant, 22 & 3- The Demandant hada re-extent, becauſe the firſt was 
not ſerved, and the Vouchee had a Re extent, becauſe it was not equal], 
16 E.3 Voxcher 35. | 


CC — 


Where Extent ſhall be granted to him who is a ſtranger tothe 
Record, | | 


Pon aRecovery in value againſt two, the Sheriff delivered all the 
V Land of one, inthe hands of the Feoffee, he hath no remedy, be- 
cauſe he is a ſtranger, H.12 E.3. extext 15. and the Feoffee of the Co- 


| nuſor of a Statute, had not aRe-extent upon the firft found too low, 


becauſe upon the money paid he might have his Land, 2. Vide E.3.extent 
18. Seecontraty, 43 eff. 18. but agreeing to 20E 3.is17 E.3.36. 
Suggeſtion 15. and the reaſon, is becauſe he is no party &c. 


Falffying 
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Falfifying of 
RECOVERIE. 


I. # here the Demandart hall falſifie a Recyvery had againſt the 
Tenant, himging the Writ in the Tit;6, and where by Covin, 
and where be shall «hw the cauſe of the covin. 


ter the decree in continuance, a ſtranger hath recovered the land againſt 

him in an Aſliſe, where he pleaded in Bar,& traverſed the Title of the 
plaintiff, which was found againſt him, & demanded Judgment of the writ, 
the Demandant faith, that the ſame was by Covin, with that, that he will a- 
verre that the Tenant did not diſſeiſe the plaintiff ia the aſliſe Babbington, 
he ſhall not falſifie in the ſame point tried, when it goes but to the writ, but 
if it were pleaded in Bar of the action, he might well falſife in the ſame 
point, being a ſtaanger to the recovery. Aarrin , if a man recover up- 
on a talſe Title, he who is a ſtranger may well take Title upon the ſame 
matter, bur not where he recovers upon a good Title, nor there by Co- 
vin,if he do not ſhew the cauſe of the Covin, 14 H.8.4.7 H.4.15 acc. 

But a Recoverie by default, confeſſion or not pleading ſhall be avoided 
by Covin generally alledged by a ſtranger to the ſame &c. for he may 
ſhew what matter the Tenant might have pleaded, or traverſed the Title 
of him who recovered &c. 44.9 H.6 qi. Fauxifier Recovery 5 vide 16 
E.3. Faw xifier 34.where the writ was abated upon ſuch Recovery pleaded: 
notwithſtanding covin alledged by the Demandant , becauſe he would 
not ſhew the cauſe of the Covin &c. 

In a Formedon, the Tenant vouched R. who vouched S. who appeared 
&c, and &. (relifta wecatione ſn) ſaid that a ſtranger had recovered a- 
gainſt the Tenant in a Formedon by action tried, had ſued Executi- 
on, and demanded Judgement of the Writ,and the opinion was, that the 
writ ſhould abate, although he did alledge the Recovery to be by covin, 
and ſhewed for cauſe, that the Tenant might have pleaded otherwiſe, and 

that he alſo yet takes the profits, if not that he will fay that the Te- 
nant doth continue his ERate, without chat thac the ſtranger did fue Exe- 
cutipn, P.41 E.3.11.Fawxifier 30 


| N a Precipe,the parties were at iſſue and now the tenant ſaith, that af- 


Nnan2 See 
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Falhfying of Recovery. 


_ Seethere by Finchden, that a Recovery by afion tried, ſhall never be 
intended by covin, without ſhewing the ſpeciall matter, See thereof, 17 
E 3.72. 15 E 44. andioH7. | | — 

A Recovery by a writ of a later date by reddition &c. ſhall not a- 
date my writ, if the Title be not apparant, as if the wite of the Anceſtor 
recover in Dower againſt the Heir, againſt whom Ihave a Formedon 
depending for the third parr, the writ ſhall abate, but good for the two 
parts, and he may averre that ſhebad not Right of Dower to maintain 
the whole, and recovery by a later Writ by action tried mean ſhall abate 
my Writ : Seethe book, forit is a good Caſe, 20 E. 3.Brief 687. 

Bur a recovery meane by "confellion, if it were ina Writ of an Elder 
Date,doth imply any Covin, and therefore the demandant ought to tra- 
verſe the title &c. or ſhew ſpeciall cauſe of the Covin, &c. 9 H. 6. 42. 45 
E. 3. Briefe 589. 

Ina Formedon the Plea did remaine , for the nonape of the Vouchee, 
and at the re-ſummons the tenant faid,that after the laſt continuance, &c. 
a ſtranger had recovered againſt him in a formedon by confeflion, whoſe 
Eſtate he had &c, and it was agreed no Plea to the Writ, but a good barre 
preſently of the title of the ſtranger , for he ſaid that the title of the' de- 
mandant was meane between the recovery and the title of the ftran- 
er, and Bras ſaid , that by the confeſlion appeareth Covin, 5 H. 7. 3g. 
40 E. 3. acc, | 

In a formedon the Tenant did plead recovery, meane by tryal in Dower 
of a later date,the demandant ſaid, that before &c that the tenant had ren- 
dred the ſame land to the wife for her Dower 8:c. and that the Aion 
was. brought by Covin &c. and upon the firſt render confeſſed ; the Writ 
was awarded good, * 1. 7 E. 3 60. Briefe 443. bo y 

A recoverie by a latter Writ by confetiion &c. although it be by: go00d 
title, ſhall not abate my Writ brought betore 7 H. 4. 15. otherwiſe it is 
of an action tried or of an eigne Writ and good title, 45 E. 2 Brief 58g. 
26 6.3. Breeſe,q28., 10H 7. 1. | 

If tenant in taile doth diſcontinue, and the diſcontinuee is diſſeifed , and 
the iſſue 1n tail bringeth formedon, dependant with the ciſcontinuee doth 
recover in an Aſlize of an elder date &c. by that the formedon ſhall a- * 
bate, yet he hath a good title : but he who: pretends the recoverie to the 
Writ needeth not to aver the title of him who recovered by Writ of an 

elder Date. Alſo if the iſſue. in taile do cauſe by Covin the (eſtran- 
ger to diſſeiſe the diſcontinuee, ro the intentthat he may recover againſt 
him in a formedon, and he doth fo , the difcontinuee by that matter {hall 


_ falſihe that recovery in an Aſliſe, whether irbe of a later or an elder 


date, 10H. 7. 2.. 

Ir was found by Office that the tenant of the King died, his-heire with- 
in age, who entred and was ouſted by H. by:Covin of B: who recovered a- 
Sainſt H: &c, although that B. hath a good ritleand retoverby triall; yet 
awarded the ſame ſhould abate by reaſon of the Covin, and the King 


ſhould 


Falffving of Recavery. 


ſhould be anſwered, the profirs &c. 41. eLſfſi/e. 28. Fayxifier, 4 /ee. ace.- 
44 Ec 3. 46. Fawx1fier , 19. andice 11 E. 41 2.: and I5 £. 4 4. but ſee 
there, that the cauſing of him who hath right gr title to enter, ſhall never 
be ſaid Covin,asa woman who hath title of Dower , cauſeth the heirto 
enter upon the diſſeiſor , or the iſſue in taile to enter upon the diſcont;-- 
nuee, for a condition broken. See theſ? Caſ, lghg.s 
As it is faid before Sea 10. that the difcolithaite ſhall atfifie a recove- 
ry ofthe ifſue in caile againſt Him which difſeiſed'him by Covin , ſo ic is, 
if the iſſue himſelfe diſſeiſe the diſcontinuee , and pendant his Aſfiſe, he is 
ouſted by a ſtranger, by his Covin againſt whom he recoyers- in a forme- 
don, &c. 25. Afi/e 1.7 E.4. 19.22. Af, 92. oO 

Tenant for life by Covin cauſeth his fon to bring, conſewvlli 'caſ# againſt 
him, and confeſſeth the ation, this is a forfeiture of his eftate 5 E.3. &x- 
try congeable. 42. | .” | 

The Vouchee did alledge that he did recover in dum fruit inſ-a etatem 
againſt the tenant, and the title af the Plantiffe,was meane &c; and the re- 
covery by tryall and depending this Wric now&e, and dit not maintaine 
the title of his recovery ; for which! the demaridant did falfifie'rhe' reco- 
very, ſhewing that the vouchee afterwards beirig of full age, did enfeoff_ 
' the tenant &c. 30. Afſ.1. Fanxifier 3 i Sg | 

Recovery of a ſtranger in anAfliſe of a late date ,. it is no Plea without 
maintaining the title of the retoyry againſt me &c" forft is bur as an ali- 
enation,s E.3: 12. Brief,455. agrees,upqh tecovery mtaneby confeſlion, 
10 E. 3. 4: Briefe, 689. and ſo thay the tenant” by His fAFY be charged 
with damages in both actions, ibidexp and 3,1 YE. # Frieff, 343. wh 

And if this ſtranger be put out after heh ath recovered, he ſhall have 
an Aſliſe if he had entred fore my Jud ne , Otherwiſe not without 
averring his title, 10. F. 3.4, 7 NY Ne" 'N bo ifq ſtfanger doe. 
enter depending my Writ, &che fhatl nortiayvea AllfCagainſt me: pur- 
ting him out by judgement , nor ſhaff faſfifit 'my-recovery 'withour pro- 
ving a bettertitle to himſelfeg E. 3. 12. and it is all one for recovery 
depending the ſame Writ, and entry depending, if he havean cigne citle- 
7H.6. 18. 42. Af. 3. : 

So recoverie by detault:conteſlianmdditionbyalate Writ is by art ali- 
enation, if he have not right, andyif fo, thena naked entry. will help him, 
and the right title ought to be averredas before,s H.7,40.10H.7.1 5.6.4 
5-15 E.q-4 and 3 H. 6. 34. but itys therethofden, that the diſſeiſce by his 
entry, pendant the Wrir,ſhall not falſihe in a Scire faciar; withour making. 
title; no more then ithe enter after Jaded, alſo Martin thinks that 
he ſhall not falfifie' th a"Svire'Javhus , bur: bing a:itrangerſhall have an 
Affiſe, and there ſhall falſike; Se3refacire 24, f! | 
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. A. * ; Og 
Ealffying of Recovery. 
1. # here a ſtranger to.4 Recovery ball ja'ſiſic in a point tried , 

and in another nitter at his pleaſawre, which is to 1be Tate . 
and inwhat aft. ons, 


FF che Tenant plead Se mean by a ſtranger againſt him in an a{- 

iſ: the demandant may well fay chat the tenant now did not diſſeiſe the 
Plantiff in the Aſliſe, 9H. 6.41 Dyer & B: own agreed the ſame, 8 Eliz. 
Alſo I ſhall ay that the tenant miight have barred him of che Altiſe by a- 
nother Plea... Oo EE 

A woman to fave her Dower , ſhall fal{ifie a recoverie had againſt her 
husband, by ſaying,that he might bave pleaded another Plea, bur not de- 
nying the point tryed, 36 H.6.Fawxifier 27. And this is by the Statute of 
W:ſtminfter 2. cap 4. yet the Statute ſpeaks only of default and reddition, 
Bur Fort ſayd, it ſufficerh if the Husband hath a better Right, ſee of this, 
47 E.3. 13. Faxxifier 31. fs 

In a S:5re faciac upon a Recovery in a Contra ſormam,Collations againſt 
an abbot broughtby a ſtranger, he may well Falftfie in the ſame point tri- 
ed, 23 E.3. Contra formam, Collations 3. 

He who is party or privy, ſhall not falſifie direRly in the point tried, 
buthee may do it when he confeſſeth it and avoydeth it, as where a diſſei- 
ſin was found, be may well ſay, that the ſame was not before ſuch a Fine, 
&c. or that the ſame was not ater the death of R. &c. 10 E.3.13. Eſtop- 
peil 151 and 345. and it. is ibere fayd, thathe'in the Renainder, ſhall falſi- 
fie inthe point tried, becauſe be cannot have an attaint &c. 

In an aſlife, the Seifin and difſeifin was found for the Plaintiff, who 
brought a ſcire facies againſt a ranger, be fayd, Thathe againſt whom 
&c. had never any thingin the Tand, bur.one 7. was ſeifed whoſe Eftate 
behath , and it was not allojved, Boers for it ſcems a good plea for a 
ftranger, 31 E.3., / Poppe/241. Firzh. thinks it bard that he ſhould eſtcp- 
ped. See 36 6.13. RS”, | 
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ITI Where the Sutceffor of 'a'Par/o#, Viccar, &c ſhall falſefie 4 
KR covery by Redttii,m, aF1em Tried, or otherwiſe, n here and 
how in a Scire faciaS, againſt them ; and 1n other ations a- 
againſt them, _ Fo LP 


þ an annuity againſt a Parſod , the. Plaintiff claimed by preſcription , 
the Parſon prayed inayde of the.Patroh and Ordinary, had ayde, and 
upon their default, he confeſſed the ation, the ſame ſhall bind the Succef- 
ſor and he ſhall not traverſe the preſcription in a Scire facias againſt him, 
oH62.34 H.6.2.12 H.8.8. & 4 N.7.2. Fanxifier 24. 22 H.6.28.29 E. 
3-34 Otherwiſe it is where he confeſſeth the ation without ayde proper , 
16H 7 7. : Coſſervit 
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Cefſavit againſt a Parſon, who confeſſed the Action, his Succeſſor in 
a Scire facias ſhall not falſifie this, to traverſe the ſeifin &c. but he is put 
to his 7#r6, ntram, CM. 10 HG 5.32 H.6.28, Plow. (om 291. vitro 
Ed.q.16, Fauxfier, 18. and 1g H.6 39. Fanxifier 14 agree, where the 
Recovery againſt the Predecefſor was by ARion tryed. 

But it ſeems he may well Fauxifier in a Scire f4c5as againſt him in the 
fame point tryed, becauſe hee is privy and may have an attaint; not 
when the Jurors are dead. ſo as he cannot have attaint; 10 E.4.16. 19 
H.6.39.13 E.4.3. buc he may well faiſifie, by ſaying, thar the Plaintiff 

| hadreleaſed before, &c. or that be hath broken the Condition , upon 
which &c. 1@ E 4.17. Fawnxifier 18. | 

The Succeſſor of the Parſon againft whom &c, ſhall not falſifie, becauſe 
that the Parſon was dead at the time &c. in a Scire facias for this is t r- 
ror, 29 E.3+34. Scire facias 152, 6E.3 27. | 

The Succeſſor may well ſay againſt a Recovery, againſt the Parſon , by 
Action tryed, that hee was not parſon at the time, or that he was pro- 
felled at the time, or that he miſ-aamed, 34 H.6.2. 21. E 48. 12 | d. 4. 

ry | 

If a Recovery be had apainſt a Parſonin a F«ris #tr#m, the Succeſſ ir 
ſhall be bound tor ever, although ir be by default or reddition, and w.ch- 
out Aide- prayer of the Patron and Ordinazy, 7E 2 Fawxifier 11. but a 
Succeſſor in a F#ris utrum, may well falſific a Recovery againſt higPre- 
deceſſorina Writ of R:'ght, by Here, SE 3.29. andehis is the reaſon), 
for ifthe Tenant in a Writ of Right loſeth by default, without joy ning 
of che Miſe, hee may well falſifie the ſame in another, Writ of Right by 

Keble, 7 H.q.nn: 

A Parſonin a Writ of Right may well joyne the Miſe, confeſſe the A- 
Rion, or render the Land, and the ſame ſhall bind his Succeſſors for e- 
ver, 29 E.3.34. Scire facias 152. But ſee there, that he ſhall not faiſfie, 
for this, that his Predeceſſor was dead at the time of the Judgement, for 
ehis is but error. | 
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L V. Where the Succeſſor of an Abbot , or Dean, Occ. fol Felftſi- 
a Recovery had againſt the Predeceſſor by Conjejſz»n,vr 0- 
therwiſe, where in a Scire facias, or in other Adion,. and 
in what Point, 


N Abbot ſha!l-not falſifica Recovery of an Annuity bad againſt his 
Predeceſſor by Confeſſion, as to ſay. thac he might have pleaced a 
releaſe, &c. for he is as Tevant of cbe Land. 20 H.6.45, 9H 6.3. 

So if he acknowledge xn Obligation, 10 E.4.18. $0 if be confeſſe the 
Aion in Ceſſavit, 20 H.6.46. But Strange ſayd, If the Abbot loſe in a 


Precipe quod reddat, without caule, the Succeſſor ſhall falſifle it in a Writ 
| Ot! 


 Fallefyin ng \of Redivery wer). 


of right, 9H. 6:3. «nd therewith aprees,  R.2eAbbot 7. 


Aad in che firſt cafe, if che Annuity were of che gran of the ſame Pre- | 


deceffor,the Succef(»r ſhell f.Ififie the recovery, t 2'H.4.12. if he hathinoc 


Did pro quo, us Title for Annuity. G&e 39 Ed. 3.49. Fanxifier 28. Jin 


H, 4. 67 upon debate of Tythes 39g £4.' 3. The Succeſſor bound by Com- 
pofirion 0; Titles for Annuiry, to whith the Defendant only was party, 
and the Surceſſor coald not have a Writ of right, yet the recovery was 
by a&t.on cryed, and not in the Right, &c. 38 E-3.23. Ajde of the King 


50- | | 

If an Abbot be vonched , and confeſſerh the Deed of the Abbot and 
Covent, the Succeſſor ſhal) be bound, «khenpgh this be falſe, ſor the Ab- 
bor &c. beirp brought :0 anſwer in Cour, hall bind the houſe by bis 
own confeſſion, although not by his deed,z4 Aſ.7.errer $1 and it is layd, 
9 H.6.3. Thatit is the folly of che Covenc to choole ſuch an Abbot, or 
Dean &c. See20H 6. Abbot 22. 

(«pepper ſairh, That'the Sn-ccffor ſhall not be bound by the confem- 
on of the Predeceffor of a Deed, as'the-Deed of the Abbor and Covenc , 
where it was only the Drzed uf the Abbe, becauſe it was never good, i 2 
H,412. | 

If an Abbot Toofe in a Privipe qued reddat , by ation tryed, the Suc- 
cefſ..r may well falfifte io any other matter collatcerall, Per Cwr5um, P. 


32E.3 Fawuxifier 8. 


—— 
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V. Where the Iſſue in Tayle (hall fi fifie a Recovery againſt the 
AriC)ftor im a Scive facias agarmnit hin, and where he sbalbe 
pat to his Formedon, and where bee may enter, and in 
what pornt he shull 'falſefi-, and by what Pleas, 


THe iſſue in 'a'l ſhall alwiyes falſifi- a Recovery had »giinſt his Ance- 
42 ftor in a Score facgas againit bh miclf tithe recovery were not by ARt- 
on tryed t2£.4. 19 ando. 
Yet Aertin ſayd, That the recovery doth diſprove the poſſeſſion, and 
tat the iſſue ſhall be pur co his Formedon, 10H 6.5. Faxxifeer 13. 
4 H 7 3. But ſce 10 H.6.5 The ;fſue in cave ſhall not fall:ſle a recove- 
ry againſt his Father, in a Scere facias. becauſe the recovery doth dilpro e 
the righr. 


But by the Scire facias, the ifſue hath day to anſwer. (> be ſhall falſifie. 


there, as hein the reverſion ſhall falſifie arecovery againſt Tenant for 
life in his Terminum qui prateryt, becauſethar that i» bis proper Acqon, 
34 Hey. 6 2. Priſot agrees there , fol. 3. if the recovery be no. by Action 
tryed, v4.37 H.6.32 7H 4 17. | 
If the Iſſue in taile enter after the death of bis Anceſtor, before execu- 


tion, if hee who recovereth by default, pur him out, be ſhall __ the 
ame 
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ſame recovery in an Afſiſe, 28 Aſſiſe 32, See Littlcten Remitter, how 
che ifſue ſhall faiſifie a recovery executed againſt his Father, and thar if 
the Father afterwards diſſciſe the Recoveror, and dyecth ſeiſed, the if- 


ſue is remitred.* 2 were ifit be a difference, of a Diſcent before execution 
when the recovery remaines executory. 3 
If a Recovery be had againſt Tenant in taile by triall, and the Jury 

find, Ne Donne pas,che iſſue is barred, and hath no remedy, but Atcaiat ; 

contra, if it be by defaulr, or for other matter which goes not ro the piſt , 

there he ſhall falſifie, 34 H.6.13.«cc. | 
 Furteſcue ſaith, That the younger Son fhall falſifie a recovery had a- 
_ gainft his Father, of Land in Burrough Engliſh, in the ſame point trycd, 
becauſe he oughtto bave the Land, and be cannot have an Attaint, 22 
H.6. 28, 


The iſſue in Taile ſhall not falſifie a recovery had againft his Father in 


H.6.4. and therewith agrees, 15 £E.3. ge. 95. where he, who claimeth 
25 heir of bim in the reverſion, whereas hee was general} heir. of the Te- 
nant in taile, apainft whom, &c, could not falſifie the tryall, as ro main- 
tain the gife, where it was found, Ny donne pas, in a Scire facias againſt 
him, but ſhall have an Atcaint, or a Writ of right. | 

If Tenant in taile loſe in a Writ of Right , - and recover in value, or 
he hath aliened and taken back in fee, before the Wrie brought againſt 
him, and dyeth, it ſeems that the iſſue ſhall falſifie, for that he was not 
ſeiſed by force of the taile at thetime,and ſo to fay,that he had nothing at 
the time, &s. 12 £E.4.14, | 

Tenant in taile alieneth, and takes back in ſpeciall taile , the wife dy- 
eth without iſſue, the Tenant in taile impleaded, voucheth one who en- 
treth into the Warranty , and af:erwards makes default, upon which the 
Demandant doth recover, and Tenant in taile over in value, and dyeth 
before execution ; the heir of the Recoveree doth enter upon the heir of 
the iſſue in generall tail, who re-enters;and good, by Lite. becauſe the re- 
covery was not by aRjoncryed. Alſo he was not Tenant in taile, atthe 
time, alſo this recovery in value ſhall not helpe the Iſſue, becauſe the an- 
ceſtor was not in of the penerall tail at the time,and all this was agreed : 
But if the recovery had been by aRion tryed, the ſame had remained al- 
w_ executory againſt all the iſſues, &c. TH.12.E.4.19.Fanxifier 20. 
and although the ſame recovery was in a Writ of right, the iſſue in taile 
might well ſalſifie the ſame in a Formedon, becauſe the Anceſtor was ſci- 
ſed of another taile at the time, 13 E.q.1.Fanxiſier 21. 

The iſſue in taile could not falſifie a Tryall betwixt his Father and his 
Villaine, who was found Franke in the ſame point, although that all the 
Jurors were dead, ſo that he could not have an attaint, by all the Juſtices, 
but he might confeſle and avoid , as, that he was frank at the time by the 
Manumiſſion of the fame Tenant in tail, by Lir. 13 E.4.3, Fanxifer 22. 

The iſſue in Taile ſhall falifie a recovery againſt his Anceſtor, in all 
O00 points , 


the ſame point tryed in a Formedon, Fw no ation, bur in Atraint, '19 
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points, ifnot in the ſame point tryed before, 4 H. 3. Faxxifier 24 

See 19 R. 2. Faxxifier 45. Where it ſeemes by the Argumenc, that the 
Iſſue ſhould falſifie in_the ſame point cryed , where the Jurors were 
dead, &c. in a Formedoy, ; for the Tenant did aver the life of ſome of 


them, &c, Vi.13 E.4.3. contra by all the Juſtices. 
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V I. Where he who hath an Eſtate , or Title meane, between the 
Title of bim. who recovereth, end the Writ ball falſifte, 
where not , and where he who bath Title between the Writ 

and the Recovery , how , and by what Pleas , and where 

in Dil itories. 


Vriefene fayth; If the Tenant plead a Recovery againſt a ſtranger , 
and that the Title of the Demandant is mean between the Title of 
chat Tenant and the Wric, yer he may well fallifie in a collaterall mac- 
rer, 8sro ſay, that he againſt wbom, &c might have pleaded a releaſe, 
or ts fay, thar the Tenant dyed pendent the Writ, that the Tenant was 
nonſuit, cr that the Tenant had nothing, or thae the Land is 4n another 
County, andeH{ the matrers proving the recovery void ; but that ftran- 
ger who h«th Title niean 'between the Writ and the Recovery, ſhall not 
faifi fie by no plea, but by thoſe which prove the recovery void, and which 
the Tenant himfelf might have pleaded, and were in the point tryed, but 
neither the one nor the other ſhall nor falſifie in Dilstories,as by eaking 
husband, Entry banging the Writ , Outlawry, Excomengent , Ancient 
Demeſne, orthacthe Land is within the five Ports ; for theſe do not dil- 
prove the Title, 36 H.6.23 Fanxifier 15 
But contrary in this, That a ſtranger who hathan Eſtate meane ſhall 
falſifie, by Miſnoſmer, or Joyntenancy, or Coverture, and Error in fa, 
deat: of the Tenant, that he may well fallifie in cheif: But Error upon 
record, none ſhall plcad but only the party or bis heirs, 7.9:£.4.12. 4nd 
13.Fa' xifier 17. and that hee ſhall ſay,that he who recovered had a Co- 
heir or Co-Executor not named , &c. | | 
Entry miſ-ſuppoſed by Writ. is no cauſe of falfifying, 36 H.6.33.Yet 
Ed.z.10. That a ſtranger ſhall falſifie a recovery in Terminum qui pre- 
rteryt, of a Leaſe to e L.B. as to ſay, that the Leaſe was to B. D. 
In a Formeden, the Tenant pleaded a recovery in a Formeoes, againſt a 
ſtranger, and the Title of the Demandant mean between the gift and the 
recovery, yet he may well falſifie, as to ſay, That that Tenant did diſlciſc 
him, and enfeoffed him, againſt whom he recovered, hanging this Writ, 
or before it, for no Rem:tter , untill that ſeiſin which hee bach by Diſ- 
cent; be lawfully defeated, 24.7.E.4 19. Fanxifier 16. 25 Af. 1. 
_ARecovery Prima facie, doth deftroy all tities, and Herle ſaith , that 
a title mean fhal never traverſe a point tryed, but may well make a _ be- 
ore, 


Fallfoing of Revo 


fore,or aver, thathe againft. whom &c. bad nothing, 2nd «Title before 
ought to be after memory, alſo it ſeemes by Her/e, that that ſhall not be 
before the Title which-he bath made by his Writ, if be be Plaintiff, 5 E.3,5. 

Faxxifier 1. Tewas a Recovery ma Writ of Right. 
If theeldeſt brother entreth #fter the death of the Anceſtor, and en- 
feoffeth a ſtranger, and dyeth ; - and the youngeſt ſor brings Mortdance- 
for'of the ſeiſin of che common Anceftor, and recoyers upon the points 
of the Writ found , now the iſſue in taile or any ſtranger who hath Title 
mean, ſhall falſifie, as roſay, That theeldeſt ſon entred &c.and aliened 
&c for that matter proves that he hath :nor title to recover &c.6 E.3.64. 
Faxxifier .2 | 

In Aſfiſe, The Tenant pleaded recovery in a Dam fuit infra 4tatem of 
the deviſe of his Father and the Title of the Plaintiff mean, che Plaintiff 
ſhewed ſeiſin of the Tenant and that he enfeoffed him againſt whom ec. 


| 


So the Recovery upon the Leaſe of his Father falſe and feint, &c. and af-_ 


ter the Aſliſe was awarded, P. ;oE.3.7.Fawxifer 36. 

Recovery pleaded in an Aflliſe, and the title of the Plaintiff mean, be 
may well falſifie , as to ſay, That the Tenements are in another Town, 
or that D. and S. are ſeverall: Towns, yet he againſt whom &c. ſhoutd 
be ſtopped by his admittance, 22 E.3 5. Afi/.126. | 

In Dower, the Tenant faith, that he did recover in an Aſliſe againſt a 
firanger, and that the Title of the husband was mean, between the Dil- 
ſciſin and the Recovery, the Demandant may well ſay, that the Diſſei- 
ſin w+$ not before the, Title of the husband, or that he was not diſſciſes, 
14 E.3.1fne 22.10 E.3.eftepple 155. | BE 

Hee who hath an Eftate Meane between the Writ ard the Recovery , 
pleaded ; may well ſay , That he who recovered, did releaſc-to the Te- 
nant, harging the Writ, orif ixgwereinan Afliſe, andthe Tenant ali- 
enced, depending that, the Alienee may well fay , That the Demindant 
did accept Homage of him, hanging the Wric,, and he ſhall falfie by 
ſuch p'cading in an Aſliſe againft him who recovered, &c. . For theſe ex- 
tin the Action, 21 E.3.18.Faxxifier 37. 

Hee who hath his Eftate, pendant the Writ, ſhall ſay, that the ſayd 
eA. apainft whom, cc, had not any thing the day; of the Writ, nor 
_ the day of the Judgement, and yet hee was in by the,ſeme e-LF: and the 

way was by verdiQ, ſo as 4. was eſtopped, 17 E. 3.67 Fauxifier 
38, See above38 H.H.33. | 

Scire facias againſt A. upon a recovery againſt . Tenant for life, A. 
who had his Eftate, pendant: the Writ, againſt . ſaydthat z. had 
fee the day of the Writ broughe .nnd as ſeems may well falfifie by plcs , 
but yet the Tenant could not have Ayde of him, in Conſim:li ca/#, nor be 
ſhould not be received for the eſtate made pendant the wrie,z2 E.3:Er7.73. 

Bat 36 Eaw.3.1t is ſaid, That he who hath Title, pendane he Writ, 
ſhall not falkfte in the, Title ,, bu only ih meters proving the recovery 
void, and upon which che parry himſe{f might have Error, but not in the 
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point tried in the Title, nor 'indilatories, which are not Error , 36H. 


6.33. a: | bo 

In Aſliſe the Tenant pleaded Recovery inan Aſliſe againſt a ſtranger 
by T. who enfeoffed his Father,cc. and the Title of the Plaintiff mean 
between the Diſſeifin and Recovery , The Plaintiff ſaid, that before the 
Recovery the eſtranger acknowledged a Fine, and took back an Eſtate to 
him and to his wife Plaintiff, ſo-ſhe was ſeiſed, &c. and traverſed the Dif- 
ſeifin madeto T. ſo the Recovery was a feigned Recovery, &s. And it 
was holden a good Replication,2z Af 28. | 


—— 


eee et. 


V LI. Where party, or privy to a Recovery ſhall avoid it. 


He Iſſue in tail ſhall falſifie, as to ſay, that his Anceſtor had not a- 
ny thing at the time, although that the Anceſtor himſelf hath vouch: 
ed, ſoas he is eſtopped, 12 E.4.1 4. | | 
And if the Recovery was by default before appearance, the Tenant ſei- 
ſed in fee; yet the party may well fay, that he was not Tenant at the time, 
bur ſuch a one whoſe Eſtate, &c. So-he may ſay, that he againſt whom, 
&c. was dead at the time; That the Land is in another County, &c. Al- 
ſo Forteſtze conceives, that although he himſelf appeared, yet his Heire 
may well ſay, that he had nothing, &c: and ſhall not be eſtopped. ®were 
H.6.6 H.6.3 3. That the Tenant himſelf ſhall not falſifie by this, tha the 
land is in another County after he hath appeared and pleaded, ſee 18 Af. 
L6 17 E:3-67. | 
A man recovers in an Aſliſe againſt an Infant, upon a plea of the Baily, 
where the Infant had nothing but the Reverſion after the death of T. Te- 
nant for life. Now after the death of T.. the Infant may well'enter, and 
being put out may have an Aſliſe,26 Af.*. And ifthe Infant had nothin 
bur by Feoffmeant after the recovery , the Law 1s the ſame, bid. Aſ, 
235. | 
Fo a Stire facias upon a Recovery in Waſte againſt the ſame Tenant, it 
| 15no plea that he hadinothingat the time as to the Damages, although 
the Recovery were by default, but a good plea for the wo : Allo upon 
aRecovery in Coſinage, the ſame plea ſhall ouſt him of execution of the 
Damages. Alſo Non-tenure ſhall not avoid an Execution in a recovery 
in Waſte ; and therefore to ſay, im ſuch Scire farias, that he had not any 
thing but in Vulenage, as the Villain of T. is no plea, Alſo Waſte doth 
not lye againſt the Lord ofthe Town, or Villain, and fo no plea, &c. 48 
E.3.18. | | | 
It ſeetns by Finchaen, that againſt a recovery in Aſliſe alledged againſt 
a ſtranger by default, the Tenant fhall not ſay, that: he himfelf was Te- 
nant, &c. for if it was not attached, he ſhall have a Writ of Deceit, ſo he- 
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thing, he ought to ſhew who was Tenant, and that he hath his Eſtate, #c. 
48 E.3.Favuxifier,32. 2uerc ofthe laſt reaſon ; and ſee 14 H. 4. 33. a 
difference taken betwixt a Fine and a Recovery. 

The Tenant ſhall falfifie.a Recovery had againſt himſelf, as to ſay, 
chat he had nothing the day of the Writ brought, nor depending it, al- 

' though he hath purchaſed it after the ſudgment, &-c.48 E. 3. 19. See for 

that7 H. 6.19. 36H. 6.33. 

Ina Cs in vita, the Tenant pleaded a Recovery againſt the Plaintiff 
and ker husband by default, The Plaintiff may well ſay, that he who re- 
covered,entred, hanging the Writ: or that the Husband died, hanging the 
Writ, for theſe prove the Writ abated in Deed; 21 H.6.49. Fauxifier 26. 
and 19. Aſſ-8. Errer 1. but Joynt-tenant brought Error, for that the 0- 
ther was dead at the time, and had all again : And that he ſhall have an 
Aſliſe of the Moyety,wvid: 6 E.3-37.Saver default, 67.and 19 E.3. Aver- 

ment 31. 

ARecovery of Lands in one Town is not a bar of other Lands in ano- 

- ther Town, and the party himſelf ſhall falſthe for ſuch matter, 22 E. 4, 5 
20 E.3.Fqux6iſier 12.4 H.6.24. But this matter may be well helped by 
averment, that the ſame land was put in view,45 £.3.44. ſee6 E.3.1.Aſſ. 
168. that that matter ſhall not help him, if not, that the Town be confe{- 
ſed by the one and by the other. And 26 Af]. 16. the ſame Law holden 
of a Fine in another Town,s E.3.1. But ifa Recoyery be alledged of the 
ameland in another County by action tried, the parry ſhall be. eſtopped, 
not if it be by default,18 Aſ.16 and2g E.3.Af. 81. * 

Where the Tenant pleads a Recovery, .the party himſelf ſhall nor fay, 
that it was upon the default. of his YOu nne was returned ſummoned, 
whereas in truth he was dead, cc. but ſhall have Deceit againſt the She- 
riff,o E.3.1,Fanxifier 40: | 

If the Tenant dye, hanging the Writ, this is Error, but the Heire ſhall 
not falſifie in an Aſliſe, 28 Af. 17. Alfo he ſhall not plead the fame in a 
Scire facias,27 E.3.88.ſee21 H.6.49.32 E.3. Afſ.99. 2 

The party nor his Heire ſhall not falfifie a Recovery had by a Prior; 
Dative, and removable by action tried by his eſtoppell,z9 E.3.24. Fanxi- 
fier 12. : | 
M15 Jac. An Infant brought Aſſiſe for Lands in Aiad. in B..R, de-. 

pending, . which the Tenant brought Atliſe of the ſame Land againſt the 

Infant'in Court, anddid recover by default againſt the Infant, and. the 
Seiſin and Diſfetſin found : And. upon a plea in bar of the farſt: Alliſe of 
that Recovery, the Infant by Replication ſet forth all the ſpeciall matter. 
It was adjudged per C:rriam, that he might falſifie the Recovery in the A= . 
Rion in the Common Pleas : For in all caſes where a nian ſhall not have 
Error nor Attaint, he ſhall falſifie, and in this caſe he could not have 
Error nor Attaint, becauſe the Judgment was given in C. B. not by de-- 

fault, but upon Verdi&, and it ſhould be in vain to bring Attaint , for 

that he could give in no other evidence, then what was at the firſt triall, 


Platts caſe. 
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An Infant may well talſifie a Recovery had againſt himſelf by defaulr, 


.3 H.6,10. bet 26 Af[ 6. itis ſaid that he ſhall not do this but during his 
+ Nonage. An Infant ſhall not be condemned by default, 12. Af, 37.7 E. 


3+47. An Infant ſhall falfifie a Recovery had- in Dower againft his Guar- 
dian, as to ſay, that the husband never had any thing in the Land: Or 
that it was by default. Yer if it were inan Actiontried, 10 R. 2. Dower 
I hy tt 3 E.3.1»fant 16. Thata Verdict found againft an Infant ſhall not 
bind him. je 
Atliſe againſt vF. did remain for difficulty of the Verdi, the Plaintiff 
entr2d upon A. and he brought an Aſliſe, and it ſeems well, and that the 


other had abated his Writ by Entry before Judgment, and fo A. ſhall fal- 
ſitie the Verdi&, and the other put to his Aſtiſe Paramount, 21 #.3.23. 


Aff.10;. Note there, that A. brought the Ailtſe before any Judgment 
given for the other. | 

The Plaintiff in a Afortdancefter may well falfifie a Verdi pleaded a- 
cainſt him in Aſfliſe, as to ſay, that the Seifin was by diſſeitin of him up- 


.on the Tenant who was in by diſcent, ſo the fame defeated, and this is an 


Action ofa higher nature, &c.5 E 3. Mortdancefter 16.5. Af.1. Mortdan: 
ceftor 21, the ſame Law without alledging the diicent there, and 7 Z. 3. 
66.21 E.2.23.27 E.43.8.10 E.3.40.11 Af 17. where the Heire did reco- 
ver in a CMortdanceſter, after that the Tenant had recovered againtt him 


in Tcrminum qui preteriit by default. 


Bur no Action upon his own Poſſeſſion after tuch recovery by defaulr, 
but a Writ of Right, ;hd. and 7 £.3.62. And fee there, that the wite who 
loſt the ſame Zand by default in Dower, could not maintain her Cx 5» 
vita ofa Title Paramount, bur was put to her Writ of Right, whether 
ſhewere in before of right, or of wrong , bur if the Recovery againſt 
her were by action tried, ſhe ſhould be reſtored to her ancient ;xactior, 
becauſe the other Poſſeſſor was utterly defeated. See 10 E.3. 40 Eſftoppell 
I55- And note that the Statute of weft. 2. cap.3. Remedies onely , re- 
covery againſt the husband by default of the wives Land : And helps him 
in the Reverſion upon a Recovery againſt Tenant for life, or in Dower. 

In Dower, the Tenant pleadeda Recovery againſt the Demandant in a 
Scire fe:tas upon a Fine, where ſhe had aid of him in the Reverſion who 
jorned, and pleaded a Feoffment of the husband cohim, and that found 
againſt him, upon which we recovered : The wife ſhewed that her huſ- 
band was Heire to the Conuzee by Fine, ſo as if there iwere no ſuch Fe- 
oftment; ſhe ought to recover Dower, ->c for the Verdi did not diſ- 
prove the Eſtate of her husband , and notwithſtanding the Aid-prayer of 
the ſtranger, -and notwithſtanding the Recovery again her in Afﬀiſe, it 
was holden that ſhe ſhould be reſtored to her Writ of Dower, without a- 
ny proteltation to be attendant, Gc. 50 E. 3.8. Dowerg3. And there 
( lepton ſaith, thar it he who hath no Title by this way, taketh Iſſue upon 
the point of the Writ, and it is found againſt him, he is reſtored to 
bis old aftion , bur if be take Ifſue vpon a collateral} matter, as a Releaſe 
AM 


Falfifying of Recovery, 


&c. andit is found againſt him, he ſhall not have any remedy bnt a Writ 
of Right : And therewith agrees 5 H 7.3. and 19 E.3. Eftoppe227. and 
he faid, if be cannot have a Writ of Right, he ſhall have no remedy: As 
if a woman pleada falſe Releaſe, and the fame is found againſt her, ſte 
ſhall not havea C'#s i» vs4; But ſee the principall caſe agreed contrary 
tro his laſt reaſon, 5o EB. And he who bath loft in Aſſiſe, ſhall have of his 
poſſeſſion before thac poſſeilion upon which he loſt, 32 Aſſ 9. 33 E.3. 
Title 3. c 

If in a Precipe againſt husband and wife, of the wives land, the husband 
doth confeſle a Releafe, or other Deed pleaded againſt them, the fame 
ſhall not bind the wife after his death, 34 Aſſ.7. Error 81.21 H.6.49. 

Ifan Annuity or Rtnt-charge is demanded againſt husband and wife, 
or the iſſue in tail, and they confeſle the Action, or the Deeds, the fame 
ſhall not be preiudiciall to the wife, or theiſſue in tail. | 

Ailiſe by an Infant , it was found that the wife of one 4. did levy a 
Fiae to the Anceſtor of the Plaintiff, &c. and A. entred, ſo the Fine ayoi- 
ded, and made Title: After the Infant ſued a Scire facias upon the ſame 
Fine; and pleaded a Divorce betwixt A. and the woman at the time, &+c. 
andthat ſhe was married to the Anceſtor of the Plaintiff, and he was re- 
ceived to have his plea, becauſe now an Infant notwithſtanding the Ver- 
di&;, for Attaint he could not have, becauſe the Jury was not charged 
with the Divorce, the ſame not being alledged, and no defaulr was in the 
Infant,7 H.q.23. and 25.vi 3 H.6.10. Where the Alienation of the An- 
ceſtor of the wife was found by Deed againſt the husband and wite a'ter 
his death, ſhe ſhall not be bound by it, but may ſay, that nothing paſſed 
by the Deed, becauſe the Ifſue was not upon it: but the berter reaſon 
was, becauſe ſhe was a Feme-covert, and no Lachefle was to be adjudged 


in her,z2 eAſ.9- 


—— 
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VIII, where the Wife ſhall falſiſie a Recovery had againſt bor 
Hus band, and in what points. 


Tz wife ſhall falſfie a Recovery had againſt her husband in all poirts 
but in the point tried, and might ſay, how he might have betrer 
pleaded, and ſhe ſhall have Dower, if not, thatthe other can mai ta'ne 
the Title of the Recovery : So upon a Recovery againſt him by detauir, 
36 H,6.Fanxifier 27.47 E.3.13.10 H. 6.1. | 

If the husband vouch himſelf and loſeth , or might have pleaded in a 
Releaſe, the wife ſhall falſifie the ſame. Perkins 74 | 

wich. ſaith, That if the husband loſe vpon a plea dilatory ro the 
Writ, as Non-tenure, miſ-namirg of the Town, yet the W.ie in Dow.r 
ſhall compell the other to maintain the Title : And fo it ſeems there rbe 
Recovery was upon default of his Vouchee,50 E.3. g. So where he pleads 


Joynt-tenancy, or Miſnoſmer,20 E.2. Dyer 140. . 
n 
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In an Aſſiſe by an Abbot againſt the husband, it was found that A, di- 
ed ſeiſed without Iſſue, and that he was a Baſtard, for which the Abbot 
entred as in his Eſcheat, and was ſeiſed, till by the husband diſſeiſed : 
And it was found that the Abbot had right, &c. Now the wife in Dower 
did alledge, that the remainder was to her husband for want of iſſue of 
eF &c. and fre could not have the plea, becauſe it was contrary 'to the 
Verdi, and ſuch matter is not helped, by Feſt. 2.cap.4. But ſhe may well 
ſkew a Title before in her husband, as that he entred againſt his Feoft- 
ment, &c. and falſifie in a collaterall matter,q7 E.3.3. 26 E. 3. Fauxiher 
45. Perkins 73, and 74. | : 
Perkins conceives that if the husband doth traverſe the points of the 
Writ ina Mortdanceſter, where he might have pleaded to the Action of 
the Writ, as that the Plaintiff is iſſue in tail, and he himſelf is in by dil- 
cent,&e. and found againſt him, the wife ſhall ſalſifie, and yet the iſſue _ 
bath right, but not by this way : But it ſeems there that the wife ſhall 
not falſifie, if the iſſue might have entred,fo/.74. and 75. And ſo when the 
husband loſeth ina Writ of Entry ad Terminam qui preteriit , where 
the other ought to have a Writ of Entry upon a Diſleiſin had by the Fa- 
ther of the husband, Perkins 75. 

In a Writ of Right againſt the husband and wife , where the husband 
hath altened and diffeiſed the Alienee, and the Miſe joyned and found a- 
Sainſt them, t oportet the heire of the wife ſhall not falſifie in a /wr cus in 
vita, yet her Title is eigne to the Recovery, if ſhe hath any remedy. 5 E. 
3.58. Cniin vita 24. ” 
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IX. Where Ten.mt for years, by Statute- Merchant, or dy Elegit, 
ſhall falſifie a Recovery againſt him in the Rewerſion by 
Entry, or Plea, without Ejettione firm. 


N an Zjettione firme, the Defendant pleaded a Recovery againſt the 

Leſſor, and the Title of the Plaintiff mean, the Plaintiff traverſed the 
Title of the Recovery : But it was holden that he ſhould not falſifie, for 
then the Statute of Glowcefter ſhould be in vaine, zo H. 6, F auxifier 9. 

' Brian ſaith, That a Termor ſhall falfifie a Recovery of the Land againſt 
his Leſſor, in the ſame manner as he ſhall do of z Rent falſely recovered, 
AH. 1.7.9 but contrary to this is 7 H,7.11 and 13.1f the Leſſor be ſci- 
ſed of the Reverſion at the time, but che Termor ſhall talſifie in poſſeſli- 
on, asto ſay, thatat the time of the Writ and Recovery againſt the 

_ theLeſſor, he had nothing in Reverſion, but had granted the ſame to T. 
to whom we did attorn,1 H.7.9. Fawxifier 23. But Brian thinks that he 
ſhall falſihe in an Ejeltione firme at the Common Law, for that doth not 
defeat the Recovery, as well as Grantee of : Rent-charse ſhall do. 
Huſſey, A Termor ſhall not fallitie no more then he in the Remainder, 


and 
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and it is all one of a Termor, Tenant by Statute-Merchant, and by £le- 
git: but he agreed to the Caſe of the Grantee of a Rent-charge, if he hath 
a Freehold,7 H. 7.11. Fanxifier 25.7 H.4.13. agrees with Haſſey, ſo gE. 
4.37:by Denby, but Lirrleron contrary. 

_ Fitzherbert ſaith, That the Grantee of the next avoidance ſhall falſifie 
a Recovery had againſt his Grantor after in a 2L«are Impedit at the Com- 
mon Law, 26 H 8.3.21 H.8.cap.1 5.Buta Termor of a ReRory ſhal never 
fallifie a Recovery had againſt the Parſonin a Quare [mpedit, although 
it be by Colluſion,agreed 26H.8.2.43 Af.41.27 4.8.7.9 £.4.38.1 H 7, 
9.vi.12 H.8 8 vi.leftat.21 H 8.cap. 15, _. 

wilby and Hill held, that a Termor ſhould plead matter in diſcharge 
of the Freehold, if che charge do begin after the Term, 19 E. 3. Fanxs 

. fier 35. | 

An Aſliſe againſt a Termor, and he in the Reverſion, and they loſe 
by falſe Oath, the Termor is acquitted of the Diſſeifin ; he ſhall not 
have Attaint, becauſe he hath but a Chattell : Bur ifhe in the Reverſion 
brings an Aſliſe againſt the Termor, and recovers by falſe Verdi&, he 
ſhall have an Attaint, becauſe he is affirmed Tenant. &c. but where the A- 
ion is brought againit the Termor and him in the Reverſion, and he in 

the Reverſion doth confeſſe the Action, the Termor ſhall plead in bar. 

And therefore quere wherfore he ſhall nothave Acttaint. Alſo it cannot be 

a Recovery butupon defaulc, or reddition ofhim in the Reverſton : bur 
no Receit for him in an Aſſiſe, bur he is put to his Writ of Covenant. 

And Tenant by Statute. merchant named in Aſliſe, ſhall not have Attainr, 
was acquitted of Diſſeiſm, and could not hare Afliſe becauſe party to the 
Writ, andhe cannot plead other plea then he in the Reverſion, Tenant 

tothe Aſliſe pleaded. And Kisrtos ſaith, That a Termor named in an 

Aſſiſe, ſhall have a Q=are ejecit,/5c. And then wherefore ſhould not Te- 

nant by Statute have an Alliſe, Kmnevit conceives that he ſhall have an 

Attaint;43 Af. 41.44 E.3. Attaint 22. | 

'_ Andnote, that by the Statute of G/oxceſter,cap. 11. a Termor ſhall not 

fallifie but by receic before Judgment, and that by default, or reddition, 

and nor for faint pleading, 7 H. 7. 11. But by the Statute of 21 H.S. cap. 

I 5, he ſhall falſifie for his Term, alchough he come in after Judgment, 

' and for feint pleading. | 

Finchden faith, If in Aſliſe againſta Termorand him in the Rever- 
fon, he in the Reverſion plead in bar, the Termor ſhall plead no bar : 
but if he in the Reverſion do not plead in bar, the Termor fhall plead in 
bar all ſach matters which extinguiſh the right of the Plaintiff, as a Re- 
leaſe, ec. Alſo upon Aid-prayer, the Termor ſhall be received to plead; 
and in an Avowry he ſhall plead, that nothing is arrear after the Leaſe, 

aud every matter which rf was the land ; but he ſhall not plead to a 

Deed alledged before the Leaſe, &c.45 E.3.7, and 8.43 Aſ.41. Ifa Ter- 
mor plead in bar in a Precipe againſt him, he ſhall forfeit his Eſtate, 8 E. 

4-19. So ifhe bring Error, 16 Af. 26, 


Ppp | In 


Tn a Common Recovery the Vouchee doth depart in deſpight of Court, | 
a nd the Termor ſhall be received as well upon the default of the Vou- 
| Chee, as upon the default of the Tenant, by the Statute of G/ewceſter,cep. 
11. yet the Statute ſpeaks onely of the Tenant, but the Recovery 1hall 
Rand as to the Freehold, and the Recoverer ſhall have an Allite being 
£ OUT. 
£ Tenant by Statute-merchant Staple, and by E legit ſhall falfifie a Reco- 
very had againſt bim in the Reverſion, by equity of the Statute of G/oxce- 
fter,g E.4.66.7 H.7.11. Buta Guardian ſhall not falſthe by it, by Hazb 
and Thirne7 H4.13. - | | - 
The Statute of Glouceſter ſpeaks where he may have ARtion of Coye- 
nant, yet he ſhall falſifie although he hath not a Deed. and the Covenant 
is not traverſable,s E.4-37- - | 
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X. Where he in the Reverſton or Remainder ſhall falſifie a Reco- 
very againſt Tenant for life in a Scire facias, and where by 
Entry, and to what point. 


” FEe in the Reverſion ſhall not falſifie a Recovery againſt Tenant for 
His in a Scire facias againſt himſelf, 15 E. 3. Fanxifier 43. Ape g5. 
8 E.4-28. . | 

Hein the Reverſion could not falſifie a Recovery had againſt the parti. 

cular Tenant by faint pleading, before the Statute of 9 R. 2. cap. 3.9 E.4. 
36.7 H.7.11.14 H.8.4. but now by the Statute of 32H. 8. cap. 31. every 
Recovery had againſt Tenant in tail,after poſſibility of iſſue extinR, or 0- 
therwiſe for life by aſſent and Covin of the ſame Tenant, is utterly void 
againſt him in the reverſion. 

The Statute 32 H.8.cap.31. is repealed by the Statute of 14 Eliz.cap.s, 
which makes recoveries had by Colluſion againſt Tenant for life to be 
void. | 

 Treſpaſſe by a Villein againſt Leſſee for life, and he is found frank | he 
in the reverſton ſhallfalſifie it, and by conſequence in a /ibertate probitds 
ſee 45 E 3-I. Aide 116. Keble ſaith, Where the ſame thing is demanded 
againſt Leſſee whereofthe reverſion is extin&, ſhall bind him in the re-' 
reverſion, asa Villein found frank in Native habendo. Or if it be found 
againſt the Leſſee in a 2x0 jure ar Common, but although thar in treſ- 

paſſe it be found againſt the Leſſee, he in the reyerſion ſhall falſifie, be- 
cauſe he ſhall not have Attaint, and ſhall not be prayed in aide., nor be 
received. 

Kin{mill contrary, and that a Verdid is as ſtrong for the one as for 
the other : And he affirmed that he in the reverſion ſhall not have an At- 
raint where it is found againſt the Leffee in a perſonall Action ; but if the 
Leſſee loſeth by conteſlion, if it be inan Aion reall or: perſonall , he 6 


a ; 


pn 
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thareverfion ſhall fallifie it, as the iſſue in cail ſhall do, 14 H. 7. 6, And 


that a Verdict is as Rrong inan Action perſonall as reall,7 4.6.9. 9 H.6. 
64. where he who had an Eſtate after, waseſtopped, and 13 E.4.3. where 


he in the reverſion , and the iſſue in tail are eftopped by ſuch Verdi&s, 


and they had Attaints of all things, but of damages, of which the Execu- 
tors ſhall have the Attaint,13 E.4. Fanxifier 22, 

At the Common Law, he in the reverſton ſhall falſifie a recovery had 
againſt Leſſee by corfeſlion, defaulr, &c. if he have not joyned in aide 
with him. and the falſifying ſhall be in the right, andin a Terminum qui 
preteriir, he ſhall falſifie if he hath not joyned, by weſt.2.cap.3. And faid, 
chat he in the reverſion ſhall never fal{ifie if he never had poſſeſſion. Bur 
ina point tried, or matter of record, he in the reverſion or remainder 
ſhall not falſifie by the Statute of 9 R.2,cap. 3. for that gives him Error, 
or Attaint,4H 7.2 Fawxxifier 24, ſo that the Statute giveth reſtitution, 
and damages to the Leſſee,if he was not in Covin with the Recoverer. 

If a rent be recovered againſt the Leſſor of the land, he in the rever- 
ſion ſhall falſifie in poſſeſlion, for he cannot have an Action and it is not 
the thing leaſed : ſoof the iſſue in tail, 4 H. 7. Fawxifier 24. 7 H. 7.11. 
9 E. 3.38. : 

The Tenant ſhall not falſifte a recovery of the rent againſt his Lord, nor 
e contra, 36 H.6.26.6 H.7.14. but 36H.6.12. it is holden contrary. 

Hufſey faith, That he inthe remainder ſhall never falfitie a recovery, 
| becauſe the whole fee is recovered, and ſo no foundation of Action for 

him, But Food faith, That he may tallihe in a-Formedon 1n the remain- 
der,7 H.7.11.Fanxifier 25.5 E.3-43- | 

And the like 12 E 4. 21. that he ſhall falſifie in a Scire facias againſt 
him where the recovery was not executed againſt the particular Tenant: 
Soin an Aſliſe; and there it is ſpoken of the Statute which helps him in 
the remainder. | | - * 

It a Precipe be brought againſt one who hath nothing, but purchaſeth 
for life, hanging the Writ, the ſame is no cauſe for him inthe reverſion 
to falſite, no more then for the Tenant himſelf, 48 E. 3. 14. Fauxi- 
fier 33. 

The Heire in a Scire facias for Dower ſhall recover againf* his Guar- 
dian for his default within age, and may well plead, that the husband was 
never ſeiſed, that ſhe could have Dower, 1o R.2. Dower 185. 

A recovery againſt Leſſee for life by anſwering to the Action which 
doth ſuppoſe the reverſion to the recoveror, the Leſfor ſhall enter for a 
forfeiture, and ſhall falſifie the recovery in Aſliſe, 5 E. 3. Entry Congea- 


ble - CE 

"ut £ nſtCoguzor and Conuzee for life by Fine, and the Diſleifin 
found, the Plaintiff enters : Now he in the remainder by the Fine ſued a 
Scire facias, being Heire to the Conuzee for life, who pleaded the Diſ- 
ſeifin found, and that he did not difleiſe beforethe Fine, and it was a 
good plea, becauſe it is not directly contrary to the Verdict, Alſo it was 
P pp 2 faid, 
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faid, that he ſhall not be —__— of any plea, by that, that be is Heir e+-c. 
becauſe he claimes the remainder not by him : And agreed there, that he 
in the Reverfion ſhould falſifie in the point tried, becauſe he could nor 
have an Attaint,'v E.3.13.eftoppell t54. | 

If a recovery be had againſt Lefſce for life, who recovers in value a- 
2inſt his Vouchee, he in the reverſion is without remedy at the Com- 
mou Law, - becauſe he alſo ſhall have the Land in value, but if the De- 
mandant counterplead the Voucher, agd it is found for him, he in the 
reverſion ſhall falſifie in a Writ of Right, becauſe the Vouchee hath not 
entred into the Warranty : But if he enter into the Warranty and loſeth 
by default, he in the Reverſion ſhall be bound for the reaſon before, as a 
Releaſe to the Tenant for life ſhall enure to him, FE.4.2,and 3. But 
note, if this Voucher be to be for a hr op made to the Tenant for life, 
he ſhall not recover but for life, if not that the Vouchee loſeth the advan- 
tage by generall entry into the Warranty, 38 E. 3. 11. for if ſo, be ſhall 
recover Fee for both. | 

But againſt him in the reverſion, he ſhall never recover in value, bur 
for life, by Grees, 16 E. 3. YVoxcher 8&7. Hein the remainder ſhall alwaies 
have the Land recovered in value by the particular Tenant, Not ſo of 
the Grantee of the reverſion, becauſe by two ſeverall Deeds, 23 E. J. 
recovery in value 11. but 12 E.4.20. Itis holden no difference whether 
he vouch the Leſſor, or a ſ{tranger, but that he in the reverſion, or re. 
mainder ſhall have alſo the: Land, &c. but alwaies it behoves that the 
Leſſee be in of the ſame Eſtate leaſed at the time, &c. otherwiſe he in the 
reverſion ſhall not have advantage of the recovery in value, becauſe not 
privie in Eſtate, andtherefore ſhall not be bound by it : The ſame Lay is 
of the iſſue in tail, 12 E,4-20. Alſo bein the reverſion may well falſife, 
for that , that the Leſſee had not any thing at the time, for that doth 
prove the recovery void, 12 E.q.15. | 
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I. Where a Deed may have two D:liveries , where not. 
Ote, the ſecond delivery of a Deed is void, where the firſt took 
| any effe&t; As the Deed ofan Infant, or ofa manimpriſon- 
ed, cc. But Martin ſaith, That if I reteaſeall my right to 
1.$. inthe Mannor-of D. where none of us have any thing in the Man- 
nor, and I re-deliver it to have being ſeiſed then of the Mannor , this is 
g00d, becauſe the firſt delivery was utterly void, 1 H.6.4.Feoff.and Faits, 
1-v3.1 H.q.14. viiinH.7.16.33 H:8.Dy.51,1 Eliz:Dy.167:T awe caſe, 
$H.7.15.13 Eliz. Dyer 192.4c. | 
If the Patron makes a Confirmation of an Annuity granted by the Par- 
ſon; and: deliver_the Deed , before the Parſon deliver the Deed of 
Grant, and after the Deed of Grant is delivered by the Parſon, and the 
Grantee deliver back the Patron his Deed of Confirmation, who re-deli- 
vereth it, &c. this is good, þecaule it took not any effect by the firſt deli- 
very, 8. H.6. SG. | 
A man makes an Obligation to B.and delivers the ſame to ("to keep un» 
til certain Conditions between B.and him are performed, ſealed; and de- 
livered to the Plaintiff : Now this delivery is altogether void, becauſe it . 
is not —_— that after the Indenture ſealed and delivered to-him;thar . 
he ſhall deliver the Obligation. to B. &c. 19H. 6.37. Repleaatr 9g. . 


IL. here . 


Feoffments and Faits. 


yr II. IW. here 4 Deed ſhall be good g made by another: So my name, 
' andby my commandment. | 


A Man commands a tranger to niake ſuch a Deed, and the party him- 
ſelf ſeats and delivers it to him who writ it, to keep untill, &c. the - 
ſame is no Deed without another delivery. g H. 6.37. * | 
| Note, if I command one to makea Deed in my name, and deliverit in 
my name, this is my Deed, be Babbinggon and Martin clearly, 3 H. 6. 
Fesff.2. 1f 1. deliver a Deed tos, to deliver over to D. who doth it, the 
fame is as good as if ] my ſelf ted, delivered it to D.27 H.6, 7. Feoff.13. 
An Abbot ſhall be bound by a Deed which his Monk made by his com- 
mandment, Perkgas I. 


x 
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I!, Where a Deed delivered upon Condition to deliver over, ſhall 
be good by the firſt delrvery without the other , and where he 
may diſagree to that Delivery. 


F I deliver a Deed to one to deliver to 7.S. when he comes to E. it is 
my Deed preſently,,and good, although it be delivered before hecom- 
.ethto - . and if 7. dye, and after he delivereth the Deed at -E. the ſame is 
my Deed, which is not, if it were not my Deed at the beginning, 8H. 6. 
26. Froff. 4:93. C.9.pert T hroughgoods caſe, ac.g H.6.37 54 E:4.2.12 H8., 
Reot.751.11 H.7.16.19H,8.axc.35 eAf/ 6.ac. © 
_.* Note;, the: Quere, 29 H. Dyer 34. Whether an Obligation may be 
delivered to the Obligee as an Eſcrowle, isreſolved, C. 9. part 137. in 
T hrouphgoids caſe, that itis the parties Deed preſenly. 

In Ale che-Tenant pleaded a releaſe of the Plaintiff, who denied ir, 
and it was found that it was delivered in Owel HMajnes, upon a certaine 
Covengnt. &c. and afterwards delivered to the Tenant, the Covenants 
not performed againſt the Will of chePlaintiff, &c, And the opinion of 
the Court was, that the Plaintiff ſhould be barred, 16 Hf. 18. Feeff- 
ments 83. 3s £6 ; | 

- And therewith agrees gH.6.37. per {«#riam, That if a Deed be deli- 
vered.into the band of another to be delivered over upon certain Condi- 
tionsts be pertormed, and-he, &2.. gets: the Deed, the Conditions 'not 
performed yet:thisrsa. gobd Deed And ifin ati ARion upon'it,the Ob- 
ligor doth alledge all the ſpeciall matter, and concludes, fo not his Deed, 
the Court ex officio ſhall give Judgment for the Plaintiff, becauſe che 
Deed is confefſed &c. But if a man make an Obligation, and commands 
another for to keep it untill, 5c. and doth not ſay, that then he ſhall deli- 
veritover: And the party gets the Deed, and brings an Action upon 
.it, the Obligor may alledge the fpeciall matter and conclude , ſo not y 

Deed, 
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deed, becauſe there wasno'delivery of the: Deed in fa&, nor confeſled in 
Law by ſuch pleading &c. 9 H.6. 37. Replead 9; Bur it1s holden, 8 H.6. 
27. by Babbington and Cote/more, that a deed deliveredin the hands of 
another, asto be delivered over upon conditions to be performed, is not 
my Deed by delivery of the Bailiff, before the Conditions are periormed. 
But 10H.6.26. Adifference istaken where it is delivered to the Bailiff, 
as an Eſcrole to be delivered as.my Deed upon the Conditions perfor- 
med, and where it 1s delivered as my Deed at firſt ſo to deliver over up- 
on the conditions performed,for in the laſt Caſe it is my deed preſently,in 
the firſt not unt1i]l the conditions performed ; for the :conditions are 
precedent, for it was never my Deed, and with this difference agrees, 
_ 27 He6.7.Feeffments 13. 19H.8.3. But it is there ſaid that delivery to the 
party himſelf, as an eſcrole is nothing worth. | 
A man pleaded in Bar of an accomprt, that if he acknowledge a Statute 
to the Plaintiff at (7.&c: and faid that he came thither at the day, and ac- 
knowledged the'Statute, and becauſe the Plaintiff was not there, he deli- 
vered the ſame to the Clerk to deliver to the Plaintiff &c. but becauſe the 
Defendant took it back again from the Clerk before he delivered it to the 
PlaintiF himſelf, he was adjudged to accompr, 20 E. 3. Accompt 79. 


_—— 


— — —_—_ 


IV. Where a Deed indented is not warth any thing , becauſe 


the words of the one are in the firſt perſow, and the words of 
the other 11 the third, and where it is good, all the words be- 


ing inthe firſt perſon, and ſpoken by one. 


He deed of an Abbot was Noverint &Cc, nos conceſſimnus W.H.unum 
(roftam & c, & pro hac conceſſione, sdem W. renunciavit totam commu» 
niam, quam habere conſuevit, cum diverſis averits &Cc, uni parts pens nos 
&c. and the deed was indented, and it was holden as no deed, becaule 
the Abbot ſpake in the firſt perſon, and: for z#. it is ſpoken in the third - 
. oH.6.35.Feoffmentcr5, 4 
If a man make a Feoffment reſerving Rent by Deed Poll,this is good by 
Needhamand Little tow, but Danby denies it, if it hath not the words, In 
witneſſe whereof the Feeoffee Sgillum /unm appoſuit, for otherwiſe all is 
the Deed- of the Feoffor , which hath no Reverfion , ſo the Renc re- - 
ſerved ought to be by grant of the Feoffee 8&c 8 £.48. Feoffment s 42.vide 
$H.6:33, by Danby, effoppell 88. | | 
Note by-Scbard, that a deed which is-indented and Sealed is the deed © 
of both, although one doth not ſpeak any thing therein in the firſt, nor 
in the third perſon, but-that all che words are _ words of the other, be- 
cauſe it is indented and ſealed by both, 9 £.3.18; Aſie 155. 
A deed indented, is alſo a firong eſtoppell, when bur one party ſpeaks 


all, &c. and there is ao- grant nor Covenant of the other party,.no if. 
9} 


_ « i. 
=B v * 
hs Tt; =o 
- _ - £ - 
A Hs 
4 
_ * 


| who ſpeaks the words &c. and he hath put his Seal &c.35 H.6.33.E 
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it had been covenanted of every part, vide 35 H.6.18. efoppell 87. where 
the Incenture of the Predeceſſour was pleaded againſ an Abbot, but the 
other party ſhall not be bound by ſuch Indenture, alchough it hath ex- 
preſſe words in the end, becauſe the one part remained with _— 

oppel 
$8. and fee that this is contrary to Schard, 9 E.3.18.but 4 E.2. Obligati- 
ox 16. That if he who is bound in the deed put in fuch clauſe, 20d is 


 majorem res ſecuritatem, inveni fidejuſſores, quorum nnnſqui/que in toto, et 


in ſolide ſe obligavit, although that none ſpeaketh but the principall, yer if 
they ſet to their ſeals, this is an acceptance of the words of the principall, 
and they themſelves are prineipalls, by Spig Juſtice, q#0d nota &c. and 
this is agreeing with Schayd. 


V. Where a Deed fhall be void for the incertainty of it. 


Deed was, Nos conceſſimus B.& c. & idim B. pro has conecone ve- 

nunciavit communiam &c. and the Deed holden void againſt B. be- 
cauſe it did not expreſſe to whom he had renounced the Common, yet 
it was a deed indented and ſealed alſo by B. 9g B.6.35. | 

A man gaveLands to B.and (* & heredibus, leavingout the word (/ui:) 

with warranty to them and their heirs, andalthough the warranty did ex- 
preſſe the meaning of the party, yet for the incertainty of the words of 
the grant, it was adjudged, that they had bur an eſtate for life, 19 H. 6, 
73. 20 H.6.35.Feoeffments 8.22 H, 6.15. acc. | 


ms 


—_— _— 
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V I. # here and by what Pleus a ftranger or privy ſtall avoid « 
Deed. | 


Trange ſaith, that a firanger ſhall not ſay, Not the Deed of him &c. 
o more ſhall he ſay, that nothing vaſſed by the Deed by him, where- 

fore againſt a Deed of Feoffment of a ftranger afledged by the Defendant 
in Treſpaſle, the Plaintiff ſaid, that he did not enfeoff, or that nothing 
paſſed &c. by the Deed, 10 H.6,7. Feoffments 6. and thereunto hes 
Forteſcue and his companions, and ſo was it adjudged,28 H.6.6.Feff - 
ments 14. 
A Writ of Entrie, the Defendant did maintain his Entrie for not pay- 
entof Rent, the Plaintiff ſhewed an acquittance of it, and that the De- 
fendant was a ftranger, for which he ſaid,he did not receive the ſum by the 
Deed &c. and admitted a good iſſue 2 E.4.1.Zeeffments 20. 12 E.4 4+ 
20 £,4.1.12 4.6.2. 3 H.6.27.16 H.6.7. | 

In Aſlife the Tenant pleaded the Leaſe and Releaſe of a ſtranger to his 
Father,and gave colour by a Feoffment of the Heir of the ſtranger, to the 

the 
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plaintiff, after &ec, The Plaintiff ſaid, that the ſtranger did not releaſe by 
the Deed, 38 E.z.11.Feoffments 46. 
Formedon in the Remainder, ſhewing the Deed of the Tenant,a ſtran- 
ger could not plead that he did not give by the Deed, for ſuch plea doth 
admit him Reſponſible, and the Decd is not to another intent, by which 
- he ought to anſwer to the gift, but Schard ſaid, If you had ſaid, that no- 
thing paſſed by the Deed, perhaps it might have been received, 10 E. 3. 
1 Feeffments 76. | : 

Ad Terminum qus preteriit, the Plaintiff counted upon a Leaſe of his 
anceſtor to a ſtranger &c. the Tenant ſhewed a Deed, by which the an- 
ceſtor did enfeoff the ſame ſtranger in Fee, the plaintiff ſaid that nothing 
paſſed &c. and Schard thinks it a good plea, becauſe when it is uſed as a 
Deed of Feoffment per this Plea, it is avoided £6 all intents, for the Deed 
15 t0:20 purpoſe, without Livery and Seilin, a sa Deed of a Fee, and Live- 
ry is made in Tail, he ſhall have but Tail by Schard,who ſaid, that ſo it 
was adjudped, alſo he faid, thatif I make an Indeature of Fee, and ten 
years after I leaſe him for ten years without Deed, he hath nor eſtate bur 
torthe Term. Parn and Trew, Serjeants, denied that, and ſaid, that it 
was his folly to ſuffer the continuance of poſſeſſion, for that ſhall be in- 
tended upon the deed, and in the end it is faid, that this is againſt the 
courſe of the Law before uſed, for to ſuffer the averment, : 2 E, 3. E ftop- 
pel 176.15 E.3. Eſtoppe/23 b. 2 E.3.24.10 E.3.41. - 

Intruſion upon a Leaſe of his father, to a ſtranger for life, the Tenant 

ſhewed a Deed, by which the father gave the Land to tte ſame ſtranger 
in Fee, the Plaintiff ſaid, that nothing paſſed, and no Plea by Hil and 
_ wilby inthat Writ, nor in Entrie ad Terminum qui preteriit, but good 
in Entrie grounded upon a Diſfeilin, for that is the ancient courſe of 
the Law by them, and they ſaid, that upon ſuch Reed he ſhall have Fee, 
although the Liverie without Deed made after was but for life, 19 E.3. 
Eſtoppell 184. and according to that of Entrie ad Terrminum qui prete- 
rit &c. 18 E. 3. 16. where it is holden, that upon ſuch a Deed ſthewed, 
and continuance of poſleſlion confeſſed after the making it ſhall be inten- 
ded upon the ſame Deed, Eſoppe/ 220. Bur ſee that 19 E.3, is printed, 
that Hill ſaid, that in Entrie ad Terminam qui preteriit, that he is con- 
trary to the reaſon there, and to his own opinion 18 E.3.16. 

See 32 E.z. eſtoppel 247.where privy toa Deed (5s) the heir ſaid, that 
nothing paſſed by the Deed, notwithſtanding that the contrary thereof 
was found by Verdi in an Aſliſe by the ſame party againſt him. 

' Nothing paſſed by the Leed is no Plea, when the thing might well paſſe 
without Deed, as in Aſſiſe the Tenant faith, that the Land was given to 
the Facher of the Piaintiff for life, the remainder to him &c. that nothing 
paſſed was held no Plea for the Plaintiff, .g H.4q.3.Corodrie 42. 

Note where the Deed is made in Seiſin of the party, that nothing paſ- 
ſeth &c. ſhall be no Plea, for then. it ſhall be well uſed as a confirmation, 
3 E,3,24 Eſtoppell 131. 44 Afſ.3. Aſie 355. 

Q qq VII #kere 
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'V II Where a man ſha'l take advantage by enrollment and where 
the Kine Oc. and where the enrollment ſhall ſerve for the 
Deed, and where a Deed ſhall be enrolled, where not. 


| N Ote by the Court, if a man releaſe tothe King by Deedenrolled, 


the King ſhall not plead this Deed, if he do not ſhew it under the 
Seal of him who made it, for if the Deed be loſt, the enrolment ſhal! | 
ſerve for nothing, and ſo it is of a common perſon, 19 H.6.6. Feeff- 
ments 7. | 
In cFebmedon, the deed of the Anceſtor of the demandant with war- 
ranty was pleaded &c. and the fame being delivered ro the demandanr, 
the Seal was broken off by a ſtranger, and upon confeſſion of the ſame 
both the parties were impriſoned, and the deed enrolled verbatim, fo as 


theenrolment did ſerve in the place of the Charter, A.3 E.3. Itin, North, 


impriſonment 23. | 

Sadler ſaid, 1f a Charter be enrolled here, If I bring againſt him who 
made it warranty of Charters, he ſhall be drivea to anſwer, - withour 
ihewing of his deed, becauſe it is enrolled here of Record, which Her! 
utterly denied, H.7 E.3.7. 

A man ſhall not deny a deed which is enrolled, by Babbington and Pa 

ſton, but he may well avoid it, as to fay, that nothing paſſed, or that he 
had not any thing in the Land at the time of the Releaſe &c, 9 7.6.60. vi- 


| dei6N.7.5.acc. See 7. E 4.5. That he ſhall not avoid it by Dareſſe, nor 


by Nonage. | 

The Court would not ſuffer a deed of Feoffment to be enrolled, be- 
cauſe it appeared upon examination that no Livery and Seiſta was made; 
44. E.3.7.Ferffments 52. 

Littleton did examine him who came to enroll an Obligation, if he 
would have it enrolled &c. and of his age, and he ſaid, that he ſhould 
not ayoid it afterwards by Dareſſe or Nonage, nor deny it, and it was- 
faid, that the deed of the husband and wife during the Coverture ſhal 
not be enrolled, becauſe it is not the deed of the wife, 7 E.4.5.eftoppeii 
o8, andto this laſt Caſe agrees 5 E.417- | 


hea AAn©{y 


VITI. Where a man ſhall ſay, that the Deed was made at ans- 
ther place then it beareth datc. 


E who pleads a Deed _— date at D. 1 all nor ſav, that 1t was 
made and delivered at S. but he may ſay, it was firſt delivered at a- 


nother day &c.22 H.6.12.Feffments 10. and he may not vary from che 


_ Tuit 


place. 33'H.6, Feoffments 43, and 3 £H.6, Fecfſments 104. 
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But with ſpeciall matter he may vary from the place written in the 
deed, as to alledpe that it was made by Dareſſe at D.or in another Coun- 


ty, 9E 3.9.31 H 6. Feoffments 104.22 E.3.1 5.1H.6.3. 
Cheney held no difference of the day and place, bur that he might vary 
tn both Caſes, 4 H.6-14. | | 


— _—_— ——__ — __ R_— Ui, CCC CCC 


1X, Wheer a Deed pleaded hall remain in Court, ard where it 
(hall be delivered to the party, 


Ote, that when a deed is denied, the ſame ſhall remain in Court, be- 

cauſe it ought to be tried, and ſhall be delivered to the Jury to fee 

it, and the manner of making of it, but when it is confeſſed it ſhall be 
delivered to the party, 38H 6.13.Feeffments 19. 

Aſliſe adjourned into the Common Pleas, upon a forreisn Releaſe 

pleaded and denied, and the Afiiſe awarded at large upon default, a diÞc 


Atturney of the Tenant pray: d the delivery back of the Releaſe, and hc - 


could not have it, for theRecord muſt be ſent back whole &c. but he ſhall 

have the ſame delivered back to him by the Juſtices of Alliſe, H.14 E.3. 
Fedffments 66, 

© Neeabam faith, if an Oblication denied, bz found for the Plaintiff, 

it ſhall be delivered back to him,and if againſt him,it ſhall remain in Court 

untill the plaintiff hath reverſed the Judgement, 9 £.4. 54.vide 7. H. 4 39. 

and in the firſt caſe it ſhall be cancelled. 


__O— ————_—_——  —— — 
hn a ww 


X.VVhere « man (fall ſay that the Deed was made at another day, 
ther it bears date, and after the date, a'thoueh he do not 
all:age that at the first , or be fore the date of it. 


Ebt by a woman, the Defendant pleaded the Releaſe of T. her hus- 
band, ſhe ſaid, that 7. was not her husband at the time of the ma- 
king &c, and the enqueſt taken from the time of the making, and not 
from the date, yet ſhe took no Proteſtation of the date 8&c.15 E., 3. Foef- 
ments 62. | | 
The Conuſor pleaded the defeafance of a Recopnifance, which bore 
date before the Recogniſance with averment, that it was made and de- 
Iivered after the Recogniſance, and Judgment piven againſt him for the 
elder date , but it was afterwards reverſed by Error, 29 Af. 47. Feeffments 
87. vide 18 H.6.8. Vide C.5 part (laytens Caſe. 11 Eliz. Dier 307.8 
deed takes effect from the delivery, 12 H 6.1.acc. 


Qqq: In 


48; 
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ln a Cs: in vita, the Defendant pleaded a Releaſe of the Demandant, 
ſhe was received to averr that ſhe was within age at the time of the ma- 
king, although ſhee was examined, and accepted of full age upon the fine 
levied after the date , H. 3.E. 2.Feoffwents 95. 
Bur ſee 12 H.6.1. Where a man could not averr the Deed to be made 
before the date, Reles/e 7. but well that it was made after, and with that 


agrees M12 Ed 3 eAſi/e 116, bee who takes ſuch plea hee apainfi 


whom the Deed is pleaded, or he who uſeth the Deed, 12 Af. 37. 

A man ſha]l well ſay, he was within age at the day ofthe making, al- 
:hough he was of full age at the day ofthe date, but then he ought to take 
the date by proteſtation, for otherwiſe the deed ſhall be intended to be 
made the day of the date, by Heyrle,8 E.3 3.46 E. 3.33. eftoppel 206, 

V4.13 H.6.2. Er. eftoppell 46. acc. Ina Onareimpedit, a man was not 
admitted to averr that he was within age at the time of the makinp of a 
Deed , when as it appeared by plea, that he had ſued Livery as of full age 


| before the date of the Deed. 


Executors {ue Execution of a recognizance made to the Teſtator, and 
becauſe the Probate was of elder date, then the Will it ſelf, it was awar- 
ded that the Defendant ſhould be diſcharged, 18 E. 2.Feoffments 120. Sec 

42 H.6. 2. where Executors cannot plead a releaſe to the Teftator which 
was dated after his death, &c. 

Debt againſt a Maſter of a houſe upon an Obligation of the Predeceſſor, 
the Defendant may aver, that he was not Mafter at the time of the make- 
ing ofthe Deed, &e. 26 E.3,3: Debe 165. | 

A man may well plead againſt his Deed of releaſe, that he had not any 
thing at the time of the making of it, without anſwering to the date, if 
he hath not eſtopped himſelf by the manner of his pleading, 45 E.3.12. 
eſtoppel 202® | 

9 H.6.9. 20, E.4.10.49 E.3.14+ 46.Br.eſtoppel 43. 

Ifche Tenant vouch, and ſhew a deed of the binding which bears date 
after the Voucher, yet that is nothing to the Demandant, but Firzher- 
bert thinks that the Vouchee may well diſcharge himſelf thereof, 38 E.;. 
28. Voucher 57. 

A Releaſe made the ſecond day of Jay, is no bar of an Obligation, 
dated the firſt ; but firſt delivered the fourth day ( which was granted, 
but if the Plaintiff declare generally upon an Obligation dated the firſt , 
and doth not alledge the firſt delivery the fourth, he ſhall be barred by 
the releaſe, and he ſhall not have liberty after to aver the delivery, &c. 
by Yaviſer, 5 H-7.26. Bar 147. See there, that every deed ſhall be inten- 
_ be made the day of. the date, but that intendment need nat be tra- 
yer | 
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X I. Where a Deed ſhall be ſayd the Deed of the Abbot alone, and 
 wherethe Decd of the Abbot and Covent. 


F an Abbot or Prior ſeala Deed with the Covent ſeale, yet it is the 
LL Deed of the Abbot or Prior alone, and not the Deed of the Covent,al- 
chough ir hath ſuch words, 1» cxjws ret Teſtimoninm, wee have (et our 
common Seal, 37 H.6, Feoffment 17+ Perkins 27. 

Note, A Deed of the Abbot and Covent is good with theſe words , 7: 
witneſs &c. we have put our ſeal, leaving out, (Common) for it ſhall be 
intended their common Seal, 2. 10 Edw. 4. Feoffments 27, 11 Edw, 


- Alſo they may well make a Deed out of their houſe, for it is ſufficient 
ifthey meet rogether &c. but if it be dated inthe Chapter hou/e,the ſame 
cannot be bur in'their, Chapter. But if it be dated at Zoxdos, it is 
good, although the Chapter. houſe be elſewhere. Alſo a Deed which is 
made by them in their houſe may be delivered elſewhere by a ſtranger, by 
a Letter of Attorney, not by their commandement only, 9 E.4. 39. 14 
H.6.16. 

ifan Abbot maketh an Obligation ec. and in the end of it faith, 7 
witneſs whereef &c. Sigillums { onventns appoſms , yet the Covent is not 
bound thereby, but if he ſay with the affent of the Covent, &c. Appoſas, 
&c. the ſame is good : And note the Deed of the Covent ſhail be a good 
Iſſue inan Acion againſt the Sacceſſor, 1 4H.6.16. Debt 35. 

Ifthe Abbot & Covent ſeale a Deed with the ſeale of a ſtranger, yet 
this is good, & ſhall bind the Succeſſor with the words, Sipilluns nofirnm 
Oc. 22E 3. Abbot 21, Perkins 27. 


— —— 
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X 11. Where an Abbot 4 Covent, Mayor , and Commonalty 
may do things without Dced , wher: not , and jo of oiher bo- 


dy Cs corporate, 
| | Pa 


NE faith, That the Deed of an Abbot and Covent may well 
be delivered by a ſtranger, by force of their Letter of Attorney, but 
not by their commandement, which Gezney agreed, 9 E:4. 39. 

Note,one may juftifie in Treſpaſs.a fervant to the Mayor and Commo- 
nalty for ſmall things, &c. without Deed, ſhewing their Commande- 
ment , ſo as hee ſhew a Deed of his Retainer ; | but he cannot do a ching 
which ſhall veft or deveft a ſrechold; without ſhewing a Deed of their. 
Commandement, 7 H.7,16.: Monſftrans 115, 

Note, by-Piget and Brian, thata Leaſe or Feoffment made by the May- - 
or alone'ts void, ſo of a Dean, and if it be by Mayor and. Commonalty, 
| if. 


4.86 


# 
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it behoovech to have a Deed, otherwiſe it is void, by Brian, and a Leaſe 
made to the Mayor and Commonalty, for the term of their lives, is not 
.determinable, by P:get , and Bria» ina manner confirmed it, 22 Edw.,, 
Feoffmen ts 29. 

Note, the Aſfignmen: of Auditors done by a Commonalty is g00{ 
withoutdeed, and ſo is juſtification by their commandement, and alſo 
Hy the Commandement of the Covent in time of vacation, to fell their 
Wood, and t» do their neceflaries for them, T.12 E.4.10. 

Note Town/end ſaith, That a Body corporate may well grant an office 
-or ſach like chings which do belong to ſervice withour Deed, for they 
mey have a Plough-man, Cook, Butler, and the like without Deed. Ard 
it 15 a common courle, to juſtifie by the commandement of a body corpo- 


rate, without ſhewing any thing thereof: Bryan, a body corporate 


cannot do any thing of themſelves: Yaws/or, in the time of Edward the 
forrth, Pigot alledged , that a body'&c, aſſigned Audicors, and it was 
no: «llewed Per Cxariam, without ſhewing a Deed. Town/end, Aſliga- 
ment of Auditors, is athing which belongs to che Juſtices, and Bris 
faith, That if one occupy as Bayly toa b dy Corporate, he ſhall be 
charged to acconnt, although he be not Bayly by Deid, 4 H:7.17 Feof- 
ments J2. 

Note, It was {zyd, a man may juftifie the doing of things, which is 
for the profit or ſervice ofthe Dean and Ch:pter by their bare comman- 
dement but it was in a manner agreed, that he ſhould not maintain Det c 
againſt chem for his travaile in the buſineſs, 13 H.7.17. | 


—_ —_ — —_—_—— 


_— — A 


X I 1I. there 4 Deed or Seal ſhalbe for many , and ha'be their 
Dced. | 


Fewenty ſay in Deed, Sigilla nsſtr4 app:ſnimms, and there is but one 
Fea put co it, Yet itisa pood Deed againſt the others, 8 4.4 4. 22 
H. 6.4. by Portingtou. | 

Note, where foure leaſe by a Deed, ſealed with two ſeals, this is a 
g00d Leaſe of them all wich averment, &c. In waft, declaring tha: the 
foure leaſed, and maintained with ſpeciall matcer in the Replication, 9 
H.4q Feoffments 39. vi 39 E.3. 41s 
 }}f foure or five make a deed which hath but one ſeal, yet the Deed is 
£0od againſt them all, being ſealed by them a!l with one Seal, in one 


place, 27 H-6, Feoffments los. 


A man leaſed to two by Indenture, and there are diverſe Covenants 
on both parts, and the Leſſees bound by the ſame Indenture to pay @c. 


' and one only ſet his Seal co the Indeature, yet debt brought againſt bim a- 


lone by the Leffor, did abate, becauſe the.other were not named , who 


 didnot ſet their ſeals to the Deed, &c, 39 E.3.9. yet the Duty did accrue 


upon 


| Feoff ments and F aits, I 
nyon a Condition in the Indenture , which did not belong to the E- 
ſtate- : | 


—_— ff 


—_—_ 
Mt 


X 1V. Where a Deed is cod although the one party or the other, or 
the thing which pa;jeth be miſnamed in the ſir-name or pro- 
per name , or where the proper name 5 changed, where without 
any name, ©c. : 


Ote, Hank delivers itexpreſly for Law , If Land be given to ?.s. 
and B.his wite in ſpeciall tail, cc. where heriname is A. yet is a good 
gifc in the whole, ard the land ſhall paſs by the Deed and Livery with- 
out queſtion. And if Land be given to f. S. & wxers/ue, this is good 
without naming the wite by name, 1 H:4.5. 1 Aſſiſe 11, agreeth , iftbe 
wife hadcaken the advantage , eſpceially there, for the reaſon of Scrope 
there given . 3.4 4. and with this laſt caſe Gree agrees, /1.30.E.:. 
18 But he who claimes by ſuch a Deed, ought to pive the wife her pro- 
per name, the caſe there was, Thar Land was givento T, and 2A. his wife 
in ſpeciall taile, the remainder to f. ſon of P. on the body. of the daughter 
of } Candy, begotten in fee, and his heir brought a Formedon in the re- 
mainder,as heir of 7:lon of P.of the body of /.thedaughter of 1 Candy, be- 
gotten, and the Writ was awarded good , notwithſtanding the variance, 
becauſe he could not have another Write: Alſo a gift co the daughter of 
7.S. not named, is good, with Livery and ſeiſin given tothe dzughter, Fe- 
off ments 6 þ | 
Annuity againft an Abbot upon the grant of his -Predeceſfor, and de- 
\ Clared thac O. de S. Predecefſor, granted and ſhewed a deed which had ro 
proper-name ofthe Abbot, yer it was holden good}, 20 £dw.3. gAnnni- 
ty 33s | 
; in Deb: by 7. Bo/ome upon an obligation, the Defendant pleaded his 
Acquittance which was written Bozome, and yet g/l, notwichitznding 


it wasalledged , that he by the name of 7o. Bo/omeWec. 14 He4.13, Fee 


offments 44,ſee 22 H.6 48 Bar 32: where the Defendant in debt pleaded 
ſo, but that was only to take away ambipuities, for he needed not have. 


done ſo, by Paſton, vi acc, 9 Eaw.q 43. Grants 23. That a grant or an. 


Obligation made to zY.F. is good, although his name was 7. G. with fet- 
ſetting forth the ſpeciall matter. But otherwiſe it is, ifthe deed b: by x 
falle proper name, by Dazxby, and 7enxey, yet Littleton, ſaid, That 11 © 
ſhall have a Formedon inthe Remaindec, upon the Remainder given to 
him by the name of 7.G. bec2ufe heis the ſame perſon, Pure. | 
V3.4.H.7. 15.3 H: 6.2.a4c: Vi.C. q part in Ayres caſe, If the perſon be 


ſo deſcrib:d, that hee may be certainly known , the miſ naming of trim - 


15 not material. 


of 


Debt againſt an Abbot npon an Obligation made by him by thenz1me 
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of 1.B. of C.Clark, he ought to declare, Pod cum prediftt. Abbas per 
nomen 1. B. de C. Clericus conceſſit ſe teneri,ec.4 E.4. 26. 

If an Action be brought againſt me by a contrary Sirname , addition, 
or name of Corporation, and a ſtranger doth maintain againſt me, I 
ſhall have an Action of Maintenance againſt him by my very name, and 
{hall declare of Maintenance inan Action againſt me, per nomen, &c. And 
Daxby ſaid, So if T be miſnamed in my proper name of Baptiſme, A.10. 
_ £.4.19- 

Annuity againſt the Prior of St 7ohy, declaring that his Predeceſlor by - 
the name of che Prior of the Hoſpitall of St. Foha did grant, and the opint- 
on was that the Writ ſhould abate, for the variance from the ſpecialty 
upon which it is grounded, although he declared ſpecially, and the Writ 
is alſo according tothe Corporation, for the Geant was by the Prior and 
Covent. fo the Succeſſor eſtopped, but he ſhall take it by proteſtation, 
and ſo faves his name of Corporation,T.11 H.6.51.variance,g.vi.ll C3, 
2.VArtance 26.4c, - | | 
| In an Aſliſe againſt 7415ay, ſhe faid, that the Anceſtor of the Plaintiff 
did enfeoff her by the name of Gilsan, by this Deed, &c. And the opinion 
was againſt the Tenant, becauſe it cannot be one name upon the Deed 
ſhewed,29 «Ffſ: 16. but F;r. reades it, that the Anceſtor of the Plaintiff 
did enfeoff her by the name of 7 «ia», by this Deed, and the Deed was 
Gillian, Feoffments 86. | 

If a man make a Feoffment of ten acres by the name ofa Mannor, it is 

a Sood Feoffment by reaſon of the Livery per (uriam,23 H.6. 39. Fecff- 
ments 9.and 27 H,6.2. Fecffments 12,vi.16 E.2.Gar, of Charters 31. , 
' Allo if a man purchaſe according to his name of Baptiſme, and after 
that is changed by the Biſhop when he is confirmed, yet it 15a good pur- 
chaſe,12 R.2.Feoffments 58. And a Recovery had againſt him before ſuch 
confirmation ſhall ſtand after his name is ſo changed, 9 E. 3. 14. Feof- 
ments 74. 


An Abbot opomon by the name of Rich. where his name is 
7ohn, his SucceſſctWall not avoid this Grant, 27 E.3.9. Grants 67. Per- 


= faith, That here the name is not material, fo/.g8.See more of this in 
the Title of Grants. | 

Nate, that Land ſhall not paſſe by the Deed of Grant of a houſe, with 
Livery in the houſe, becauſe the Land is not parcell of the houſe : But 
an Acre ſhall paſſe by the name of a Carue, and a Carue by the name of 3 
Mannor, 27 H.6 2. Feoffments 12.5 H.7,ac. | | 
If theDeed of Feoffment be of two acres, and the Livery in foure acres, 
all ſhall paſs by the Deed, by Danby; As if the Deed is of a Mannor, or 
houſe, and the Livery is in twenty acres, they ſhall paſſe by the Deed, 
which Choke granted, if they be known by ſuch name, or otherwiſe by the 
Livery, 4.7. E.4.teoffments 23.v5.7 E.q.24.(onfirmation 4. 

In an Aſliſe againſt /,S; he pleaded a Feoffment made to him of Land 
by the Deed, and the Deed was 7. A. yet g00d, becauſe he may be known 


by 
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by one or the other, bur if the Deed be xy. $. or of the Mannor of D. 
where he alledpeth a Feoffment of the Mannor of S. the ſame is not ro 
the purpoſe : and that was agreed by all the Juſtices, who alſo ſaid, that 
alchough he might have pleaded the Feoffment without Deed, yer when 
he alledgeth a Deed, and ſhewes it, he hall not have advantage ofthe 
Feoffment-but according to the Deed, and he cannot have two names of 
Baptiſme : alſo the Mannor of D. cannot be the Mannor of S. and this 
agrees with the caſe of 29 Af,vi.1 H.7.28. Feoffments 30. 

Note, a man may make a Feoffment of a Mannor by the name of a 
Knights Fee, 17 E.3.8. Feeffments 5 9. 

The Earl of D. being ſeiſed of a Water and a Piſcary, gave them to the 
Abbot of DO and his Succeſfors in Frankalmoigne, and in a Writ of Er- 
try brought by the Succeſſor ofa Carue of Land, and that the Land de- 
manded is under a ſtream in the water, and adjudged that the Soile did 
paſſe : As by the Grant of a Pool, by Aſarle, q 8.3. tis Derby, Ferff- 
ments 79 See of that 18 H.6, Land belonging to an Office ſhall paſſe by 
the grant of the Office 8 H 7.4. 

A man granted to the Abbot of Rivanx totam partem /[uam Þi,carie de 
D.uſque S.ſaluo ſtagno molendins ſus, andagreed that the Soile did not 
paſſe, but adjudged thar notwithſtanding that reſervation, the Abbot 
ſhould have the fiſhing in the Pool, he being ſeiſed of the ſame afterthe 
Grant. And wich ſaid, That when the Pool is within D. and S. it ſhould 
be contrary to the Grant to fave the fiſhing there withour ſpeciall words, 
and eſpecially when it is not alledged, That he uſed to fiſh there betore 
the Grant; And heſaith, that upon ſuch uſage the fiſhing there doth re=- 
main to him , with words Preter Stagnum AMolendini,@c.34. All Aſſ. 
Z16. 
Kirton faith, If T grant the profits ofa Mill to one, the Scite of the Mill 
ſhall alſo paſſe, Finchaez, Not if Livery be not of the Mill : But ſee 
there, that a woman having the third part of the profits aſligned to her 
for Dower, for otherwiſe ſhe cannot be endowed of a Mill, may we!'l be 
ſaid Tenant by aſſignment, 1.45. E.3.Dower 50. By ſuch a Grant the 
Toll, e#c. and the Fiſhing, and the Pool ſhall pale, 16 E. 3. Forme- 
donng. | 

Relfe faith, If a man grant to me a Rent-charge, by the name of 7, R, 
Knight, and I am no Knight, it isa void Grant, but of a thing which 
paſſeth by Livery it is otherwiſe, which /4artin agreed. 

Strange, If an Obligation be made to me by the name of 7. Strange of 
D. and there is no ſuch Town as N. yet the Obligation is good, which 
Mavtin agreed,q H 6.1. Brief 22.ſee 44 E-3.42. 

Note, a man ſhall never have an Action upon a recovery where he was 
miſ-named, if not with averment that he is known by both names, for he 
ſhall not helphimlſelf by ſaying, he recovered per nowen, &c. for in the 
Record the name is more materiall then the perſon : But upon a._Con- 


tract, Feoffment, or Obligation, a man may well have an Action, al- 
of ES, though 
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though he be miſnamed by the name, &*. for it is onely to be regarded, ij 
he be the ſame perſon,o £.4.43. Variance 23. 

Dower, and demanded the third part of a Mill, the Tenant vouched, 
and ſhewed the Deed of binding, which was of a Place, and therefore fai- 
led ; yet it was not bur a place of Land at the time of the Feoffment, and 
in ſein of the hnsband, and the Mill afterwards made; bat he ought to 
bave ſhewed the ſame upon the Voucher, M.3 1.E.'3: Voucher 288. See g 
E.3.39. two acres demanded, the Tenant vouched and ſhewed a Deed of 
two Selions. 

A man gives twenty acres of Land, Et wnum molendinum, & ego, &c. 
Warrantiz. omnes prediflas terras cum prats, paſturu, fc. cumhonmnibu 
pertinentiis. And Herle ſaid,[that the Warranty did extend to the Mill, 
and alſo to a new Mill made afterwards upon part of the Land ,. the de- 
mand was of two Mills , the Tenant did alledge ſpecialty that one of them 
was not built at the time, c. and rebutted for the whole, I. 7 E.3.50. 
Garr.45.1H.5.11. ' | 

Land was rendred by Fine to Richard for life, the remainder to Z. his 
Son in tail, whereas B. wasa Baſtard, yet this is a good remainder”, if 
he be known as Son, by T horpe, 39 E. 3. 11. Eſtoppell 126. But if he were 
named in the Fine, Son of S. whereas in the Deed he is named the Son of 
R. it is not good, as it appeareth,11 E.3. Quid juru clamat 2. 

Precipe quod veddat, The Defendant ſaid, that the ſame Demandant 
by Deed did releaſe and confirm to her husband and her bythe name of 
Atariothis wife in tail: And that ſhe was baptiſed ſary, according to 
the Writ, but called Marie according to the ulage of the Country, The 
Defendant did aver, that fart is one name in the Country, and Mas 
77 another, and that ſhe is known by the name of Mary; and demur- 
red, becauſe the husband is dead, &c. And the opinion of Finchden, that 
the Tenant ſhall not be helped by this Deed, becuuſe another name, but 
cranted that if ſhe were confirmed afterwards by Aſarier, this is good, 
but that muſt be ſhewed. And Per/ey ſaid, If he bad not given a proper 
name to the wife, yet ſhe ſhould have taken by the Grant. And wich 
faid, That if I do releaſe by a name that I am known by, although I have 
a proper name in truth, I ſhall be bound, for it ſhall be enquired whether 
I be the ſame perſon, as upon an Indictment, 44.46 E.3.22. 

Note, Confirmation of the Lord to the Tenant to hold parcel! by a leſ- 
ſer Service, goes to the whole, &c. otherwiſe it is of a Releaſe, for that 
enures by way of Extinguiſhment, and that onely to the Land compri- 
ſed in the Deed, &c. M.7 E.4. Confirmation 4. | 

Land ſhall pafle as parcell of a Caſtle, or.ofa Town, 5 H. 7. g. Barre 


143: | 


X.Y. Where 
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XV. Where the ſtranger to « Deed ſhall plead the Deed which is 
pleaded by a Trruy to it, if it be fhewed in Court, and the 
advantage by it, and where the party himſelf chal plead a 
Deed without chewing of it, becauſe it is pleaded by him in 
arother Conrt. | 


Sfiſe againſt many Tenants, ſome plead the Deed of the Anceſtor of 
A the Plaintiff co themſelves made with Warranty, and ſome plead the 
ſame Deed made to others whoſe Eſtate they have , of divers parcels of 
the ſame Lands : and this was challenged, becauſe that when the Deed 
ought to bein Court againſt one, the others cannot have advantage by 
the ſame Deed; but it was notallowed And note, the Dzed was not 
ſhewed forth till they had all pleaded, CM. 45 E. 3. Feoffments 55. So all 
agreed in an Aſliſe againſt two, 40eAſ-34.9 E. 3. 39. So in an Aſliſe a- 
oainſt R. and S. R: pleaded the Releaſe of the Plaintiff to him, and F, 
pleaded the ſame Deed as Aſlignee of R. 11 Af.g9. | | 

Scire facias upon a Recognizance in the Kings Bench, the Defendant 
pleaded a Releaſe which remained in the ſame Court, as denied before, 
without ſhewing it,24 E 3.13. Scire facias 129. 

A Writ of Entry againſt A. who pleaded the releaſe of the Demandant 
which was denied, and depending that, the ſame Demandant broughe 
Mortdanceſfter againſt the ſame A. who pleaded the ſame Deed in the cu- 
{tody of the Juſtices upon the iſſue in the Writ of Entry, and well, and a 
Writ was awarded to the Juſtices in whoſe cuſtody, &c. to cauſe the 
Deed to be brought in Court, &c.E. 1. Feeffments x12. 


—_——  w— 


XVI. Where a man may confeſs a Deed to ſame intent , and de- 
ny it to another, and where a D:ed 1hall bz good to one in- 
tent, and not to another, Þ* 


Ote by Finchdey, If a man be obliged toa Lay-man ina hundred 
pounds, who makes him an Acquittance of twenty pounds of ic, if it 
be written in the ſame Acquittance words of releaſe of all Actions, which 
the Lay-man knew not of, in an Action upon the Obligation he may ſafe- 
ly fay againſt that releaſe, that it is not his Deed, and yet as to parcell it 
is his Deed So he may conteſle it in part, and deny it in part, Fitz. Not 
& mirum, that he may once confeſle it, and at another time deny it, be- 
ing one Deed, 47 E.3.3. Feoffments 57. viC.2.part, Throughgoods caſe, 
(.2-part Goddards caſo. ac. | 
A man makes a Deed of a Gift in tail, andaLetter of Attorney in the 
ſame Deed to deliver Seifin, and the party made the Writer to write it 
| Rrr 2 'n 


 Feoffments and Faits. 

in fee: Andin an Aſliſe by the Donor he pleaded this Feoffment, the 0- 
ther alledged the ſpeciall matter, and that he was a man unlearned; and 
concluded that it was not his Deed, and agreed a good plea by the Courr, 
as well to the Letter of Attorney, as to the Deed of Feoffment : Bur it was 
agreed, if two-Feoffments be written in one parchment, of a Liy-man, 
and his intent is to make the one, and one is onely read unto him, this 
is good, and as to the other he may plead, that ir is not his Deed, be- 
becauſe upon the matter they ſhall be as ſeverall Deeds,3o E.3.31.C.11. 
part, Pypors caſe, 14 H.8.26.vi.Br, Obligation 73. infine, 22 H.6 4 48 
E-3:8- 

Debt upon an Obligation which was for performance of Covenants in 
an Indenture, the Defendant did aJledge that he was a Lay-man,  c. and . 
the Indenture read unto him with two Covenants, &c. which he had per- 
formed and delivered, Judgment of the Action: And it was holden a good 
plea by Fitz. and Bradwell, becauſe ſeverall Covenants. And he could 
not plead, not his Dred to the Obligation, but ſhould avoid it by the ſpe- 
ciall matter, becauſe it refers to the Indenture. But fee there, that where 
the Deed 'is ſeverall in it ſelf, and as two Deeds made, that is to ſay, upon 
ſeverall matters, he may wellronfeſle it in part, and deny it in part, 14 
H.8.30.vi.C 11.part.in Pgots caſe,If a Deed doth contain divers diſtin 
and abſolute Covenants, if any of them be allowed by addition, Interline- 
ation, rafure, or otherwiſe in any one particular Covenant, the 
2zed ts void in all, for although the Covenants be ſeverall, yet the Deed 
1s but one. | 


— — —— — —_ ——_— —  — -— 
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XVII. # here a Deed (ball be woid by raſnre, where not, and 


where by interlyning, 


Aſure in a Releaſe which is not in a place ſuſpicious ſhall not hart ic, 
31 E.3.Feeffments 118. 

Treſpaſle for taking his Corne, . the Defendant pleaded a Gifc of the 
Plaintiff to his Teſtator, &c, the Plaintiff did alledge a Deed of the ſame 
Teſtator, by which he gave him the Corne back again, and the Deed .was 
raced in the date, yet becauſe the ſame did rehearſe the Gift of the Plain- 
tiffto-the Teftator ; The opinion of the Court was, that the raſure in the 
date, did not hurt the Defendant ſhewing the deed ; And. ſo there the 
Plaintiff could not entitle him, by the Gift, without Chewing the deed, 
and the iſſue was taken upon the Gift back again, and not upon the deed, 
&c.P.25 E.3.5.Feoffwents 69. 

Debt upon an Obtigation, it was challenged becauſe the date - was ra- 
ced, ſo it might be made beyord Sea. But an Indenture of defeafance of 
the Obligation being ſhewed'of the fame date, the defendant was - put to 
anſwer, £41 £.3.29.0blsgation 1, 

In 
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In debt, the defendant ſhewed an Acquittance of the fame debt !whict 
was raced in the date , and for that condemned, Af. 44 EF. 3. 42. Releaſe 
6 horpe ſaith, If the Indorcement of an Obligation be raced, it mikes 
the deed ſuſpitious,41 E. 3.10. | 

Scire facias upon a Recognizance in Chancery , the defendant pleaded 
a Releaſe, which being denied, all was ſent into the Kings Bench, where 
the Plaintiff was Non-ſuit, and afterwards ſued forth another $c:7e facias 
inthe ſame Bench, the defendant pleaded the ſame Releaſe being in Courr, 
as denied before : And the Plaintiff alledged rafure in ir,&c. and had exe- 
cution by award of the Court, 24 F.3.13.Scire facias 129. (*. 11,part in 
Henry Piggots Caſe, where a deed is altered by the party himſelf, or a 
{ranger in a materiall point by addition, interlineation, raſure, or other 
means, the deed is void, but if it be altered ſo by a ſtranger without the 
privity of the party, by any of the waies aforeſaid, in a place not materi- 
all, it ſhall not ayoid the'deed, 9 E/iz. Dyer 261.4c.. 

In Waſt by the Heire of the Conuzee ofra Wood felled ; the defen- 
cant pleaded a deed of the Conuzor before, &c. by which ke granted that 
he might cut and ſel], and the deed was raced in one place, bur becauſe it 
could not be perceived what was written in that place before, the Plain- 

tiff was put to anſwer to the deed, &c. Fitz. Note that Bar, for 'fome 
{aid he ſhall be put co his Writ of Covenant, &c.30 E 3.8.Bar 267. 

Scire facias to execute a Fine by him in the Remainder, the Writ was 
abated for one name raced,45 E. 3.18 bar f90o. 

Debt by an Executor, he ſhewed the Will, where the word, Execntor, 
was raced, yet good, for it appeareth in the Repiſtry : And the defer- 
dant alſo ſhall traverſe if he be Executor, notwithſtanding the Probate, 
&Gc.22 H.6.52.Executors 17. | | 

Debt upon an Obligation by 7. T. Grocer of Londey, and' (Grocer) 
was interlined in the Obligation, yet the Writ good by award, by T hirne 
And this is to the Action; as raſure againſt the opinion of Hark ford 
and Hill, )uere 14 H.419.variance 47 . | 


C——— WETTED ds a aha 
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XVIII } Ybere a Deed that be cancelled, where not: 


| Fan Obligation, the defendant pleaded a Releaſe of all ARi- 

ons, ec. and at the day of the Inqueſt he made default, tor which the 
Plainuff recovered according to his declaration : And the Obligation 
was cancelled, becauſe he recovered in a Mannor. on the confeſlion of the 
defendant,4q5 £3.11. ( ondewnation 14. 

It is there ſaid, if the defendant had denied the Obligation, and it bad 
been found againſt him , now ſhould not ('#t ) have been condem- 
ned, becauſe he might have an Attainrt, Bur fee 10 E. 3. 24. That Attaint 

| 7 -, GOA 
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 dothnot lye in the caſe, but that the Obligation being denied a nd found 
for the Plainciff, it ſhall be cangelled, fadgment 207. 9 E.4.54. by Little 
ton, | 
:And it in Debt upon an Obligation, the Defendant plead an acquit- 
;tance, which is found for the plaintiff, the Obligarion ſhall be cancelled, 
and pendant that iſſue, the Obligation ſhall be delivered to the Plaintiff, 
11 H 4.Debt 11g. | 
Debt upon an Obligation agaiait Executors, who plead, fully admini. 
ſtred, and this is found for him, the Obligation ought to be cancelled : 
Seethat by that plea it is confeſſed, and the redelivery to the party hol- 
den Error. Hwlls ſaid, where a deed is denied and fonnd for him who al- 
ledgeth it, it ſhall be cancelled, not if it be found againſt him, for he 
may have an attaint,P.7.H.q 39. See contrary in the at point, H. 11 E. 
3.fudgment 125. 
| Ina Plea of Land, the Tenant pleaded a Releaſe which was found 
falſe, and there were witneſſes in Court, and che Court would not damn 
the deed, but Sir George Scrope did otherwiſe, Af. 12 E. 3. Fnage- 
.oment 1 64. 
One #. who was taken upon a Statute Merchant ſued forth an #44 
oo upon an Acquittance,and at the day of the E:queſt was Non-ſui, 
.and the deed was not cancelled, for he may have a new Audits Qverels, 
by wilby,2z E.3-4. [ndgwent 183. | 
Debt yponamObligation , the defendant faith, that the plaintift had 
recovered upon the ſame obligation by plaint before the Mayor of A and 
hadexecution &c. Schard, wherefore was it not cancelled then, and you 
ſhew no acquittanee, for which it was awarded that the piainciff thould 
.recover, and ſue now that the deed may be cancelled, 17 E. 3.24 
-Bar 246. 
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XIX. Where a Deed ſhall be ſaid ſuſficicut to maintain « Forme- 
in the remainder, | 


Formedon in the Remainder, as right heire of 7. the Son of 7. 

of the body of axe the daughter of ?7.Candy begotten, and ſheweda 

Deed, by which the remainder was given to 7. ſon of Þ. bepotten of 

the body of the daughter of 7.Caray, and did not name her proper name, 

yet adjudged a ſufficient Deed to maintain this Wrir, for daughter is a 
good name of purchaſe, 30 F.3.18. Feoffments 64., 

Formedon in remainder, the Demandant fhewed x Deed by compulſion, 
which proved the Land given to Rand S.to have and to hold to R.for lite, 
and after his deceaſe to F$.' and his heirs, and for that challenged becaulc 
the Demandant as heir of £. ſuppoſed by the Writ. and counted that R. 
was Tenant forJife, the remainder to S. yet the Deed was holden ſuffict- 
ent by Herl, and that their eſtate ſhould be according to the limitation in 
the Habenanm, CHM.8,E.3 53.Feoffments 73. ror 
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Formedon in the Remainder upon a Debt, which was revertantwr, 
where the writ was r:maneans,yet good as to that,and the Tenant cannot 
 fay, that hedid not give by that deed, but he might well plead that no- 
thing paſſed &c.10 E.3.1, Froffments 76. and therewith agrees 8 E 3.39. 
Feoff ments 61, | | 


— -——_— 0 GEARS Pa 


XX. VVhere a Deed (hall be void by words comprijedin it, and. 
of no vaiue, although it ve delivered as his deed, and where by 

r- words part of the grant thall be abridged, and where ſub- 

ſequent words :hallbe void z and of exceptions in « deed. 


» 


WW . Did enfeoff 7.7Jode, who made a Charter of Feoffment to the | 
ſame . and a Letter of Atturney to R. to deliver Seifin after his 
death, who by force of che Warrant of Attarney delivered Setfin to zy. 
in the life of f. who was preſently after upon the Land, claiming nothing 
of his former eftare.: 7. did enfeoff divers of the Pariſhioners tor the a- 
m2nding of their Church, f. was not upon the Land at the time of the ſei- 
fin delivered, but did affent to it, and afterwards the Pariſhioners leaſed - 
theLand to a ftranger for life, upon whorn f. entred, and the better 0- 
pinion was, that hrs entry was lawfall, for the Livery was a difleiſin to f. 
as Fitz, renders it, but4#ych, faid not, but that 3. was Fenanc at Will 
by force of the Deed of © axy Sant and Livery, although it was not ac- - 
cordins to the warrant of Atturney, 40 Af. 38.Feeffmems $9.vide 18 H. 
6.16: | 
A man granted ten pounds of Rent, in- his Mannor of D. to per- 
ceive fo much by the hand of fuch a Tenant; and ſo' much by the 
hend of fuch a one, &c. and although that the whole ten pounds was (o - 
| limited co be taken , yet it was hoſden that the Demefne Land which was - 
charged to the Aſliſe by the premiſſes of the Deed, was not diſcharged * 
after, and ſo- the party onghe to bringan Aſﬀiſe, &c,7 E.3.9. eſſiſe 
132. and fee 15 E4.3.3.{harge 9. where opon fuch a deed, the Aſſiſe was 
awarded, as of Rentiſſuing oor of che whole Mannor, Sec of this mat - - 
ter, 1 E3.21.$SE 3.66. is Aſ.t1. | | 
A enfeoffeth B. to hold by fix pence for all ſervices. £r ex 4l/is 6d. 
{cut aginm ſolvi debet quando evenerit, quantwm pertinet adtantum terre, . 
and adjudped that it was but Socage, for here is no ſufficient word in Law 
toreſerve eſcuage, 27 Aſſ.52-Aſ 258. and it warafterwards argued, 3 r 
Af 30 Af. 307. and the opinion as before, and there Mowbray ſaith, If 
3 feoffmecit be made to hold by a penny, and by eſcuape, for all ſervices, 
yet ir is but Soceape. But it is agreed there, that if apon ſuch feoffment as 
above, Salvo forinſeco ſervitio , for doing the ſervices die to the cheif 
L ord, the Feoffee ſhall bold in Kniphts ſervice, if his Feoffor held fo 0+ 


ver 
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ver of the Lord Paramount, and according to that iſſue was taken upox 

the holding over, 25 £3.10. ar 21+ 40 £.3.10. | 
_ .Awmwanleaſes two acres rendring for one acre 10 -. per annum, to him 
3nd his beirs, and for the other 10 -. ſpeaking nothing of his heirs, ( (ee 
there appears ad certainty in the Reyerlion, yet it ſeems to be admired 
there, that (ten ſhillings are extinA by the death ofthe Leſſor : See 
there, that ſeiſin of him who claimeth as guardian, alrhugh there was 
no ward of Right, is ſeifin of the heir, P.11 F.3:eA/'/e 86, 

A mangranted to the Abbot of R. Totam pi/cariam in aqua de Tefſe 
&-c. ſalvo ſtagno molendiniſni, which was within the bounds, in which 
the fiſhinp was granted, and adjudped, that by that Se/vs, the courſe of 
the warer neceſſary for the mill , is reſerved ; bur not thc fiſhing in the 
ſame poole, for bere is not a diftin fiſhing from the water in the poole 
before , when he himſelt vas ſeiſed of all the water, &c, 34 e/i/e 11, 
eſſile 316. Rs | 

A man granted an Annuity of 41. onto the husband and wife, and if 
ſhe did ſurvive, thak ſhe ſhould have 40s yetit was holden by He: 
that ſhe overliving ſhould have the 4 1. becauſe there was no negative 
words, tbat.ſhe ſhonld not bave more, 8 £.3.23. eſ/s/e 143. 

I gave a Caroe of Land to KR, with A. bis daughter in Fraok marri- 
age, Habendam {bi & heredibns , vel carcungue aſrignare voluer it, red- 
dende per annum 12 4, eidew 7. & beredibus [mis pro omnibss ſerviciir, 
eA.died without iſſue, and afterwards K.let the Land co a firanger,againii 
whom 7. brought « writ of Entry, and adjudged tbat the firanger 
ſhould hold the Land during the life of R. and that after his deceaſe the 
Land ſhould revert to. and to his Heirs, 13 E.1.Formedon 63. 

A man leaſerh for years by Deed, and grants that if be alien the Term 
cr dieth within the Term, that the Leſſce ſhal) bave for life and Livery, 
and Seiſin madeaccordingly, and afcerwards be grants the Land by Fine 
to P/eſngron, who ſueth a Quid Inris clamas, the Leſſee claims Freehold 
' by the Deed, and adjudged chat he (hall forfeit bis eſtate, becauſe the 
condition is againft Law; as. to the alienation. But good in the other 
point, and be might have ſaved-that advantage by atturnement with 
proteſtation. Alſo a condition, that if he be ouſted by the Leſſor, du- 
ring the Term that he ſhall bave Fee, is good, 6 R.2, Znid juris clamat 


20.7 £.3. 45, — 


X X |. VVherea Deed bearing Date in Wales, Scotland, or be- 
30nd Sea, is void, where mot. 


A yowry for a Reat-Charge in acother plac? then the plaintiff decla- 
{A -ed, by «ſpecialty mares date in. Wales, and Hs ſaid, that the 


Decd ſhall beentred,; ard that if the iſſne taken ppon the place be found 
wich the avowant, he ſhall have return, H. 20. E 3, 4vowry 127. - 
| * Dedt 
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Debt againſt a Prior alien, and declared, that he with the aſſent of the 
| Covent bound himſelf to the Plaintiff, and becauſe the Deed bore 
date in England , and by no intendment the Covent could not be there, 
it was thought by all the Councell, and by all che Juſtices, that the Need 
was naughre, {. 13 E.3. Abbe 12. 

An Afﬀlife of a Corodie againſt a Prior alten, Farmer of the King in 
time of Warre, and the Deed bore date beyond Sea, but the Seifin and 
Diſſeifin were found. Alſo the Atturney of the Prior had confeſſed the 
Deed, alſo the Deed betterthen if it had born Date in England, whe:e 
the Covent-was not, as it was touched according tothe Judgment, 13 
£93.00. A.27 eAſſ.43. Aſriſe 255. vide 14 E.3, Abbe 11. 

Debt upon Obligation dated at Barwick, and the ſame veing challenged, 
the Plaintiff rook nothing by award of the Court, 2. 2.E.2. Obliga- 
 to0n FF. 

A Grant of King Henry the fifth, bearing date at Burdeanx in 
France, was pleaded and admitted good, and ſo it was cofirmed by the 
Kings, and by the Parliament, 39 H.6.34.Grazts 15. 


—_— - 
oath — 


'X Xl[[ Whereas Deed, Record, Letters patents of the King made 


before time of memory, ſhall bs god at this day. &*c 


NS a Deed of King Henry 2. made before that he was King, is to 
no purpoſe, but for Evidence, nor with Contirmation of it atter he 
was King, but his Deed when he was King is holden good becauſe of Re- 
cord,12 H-4 23. Avowry 58. 

A Charcer of King Henry the firſt admitted good, z8. Aſſiſe 22. Grant 1. 

The King ſhall not avow againſt a Deed of his Anceſtor, before time 

of memory,by Skreen,12 H.q 24. 

An Appropriation by the Charter of #/://iam the Conquerour, ard ad- 
mitted good, as to the time, 7 E. 3. Lnuare smpedit 19.and 29 E.3.21. 
the Charter of King Hezry 2, admitted good and 3.1tin. North the Char- 
ter of Kings Hen. 1. to be quit of Portage, was admitted good, e/- 
f/e 445. 

A Charter of Y//iliam the Conquerour, of Conuſans cc. and with al- 
lowance alledged in the Kings Bench , and in another Aſliſe, was allowed 
inan Aſtiſe,See the Grant, 12 H.4.12.Conu/ans 21.34 Af. 14. 

Buc ſee 9 H.7. 10. By the Juſtices adjudged, that Conuſans ſhall not be 
allowed upon ſuch Charter, without allowance alſo alledged in Eyre. 
Conuſans 16.vide 26. A(ſ.24 Connſans 57. 14 H. 6.12. 

And ſee 1 E.46. and 2 E.4 21.and 24. agreed that the Charter of the 
King, nor no other Record made before time of memory, is now worth 
any thing, and therewith agrees 8 H 6.4.and 19 H.6.75, by Newton, and 
9.H.7.10, | | 
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X XIII. Where a Deed or Obligation in the third perſon or firſt 
perſon is good, | 


| Ote by the whole Court, that an Obligation made in the third per - 
N ſon is good, (s) Afemorandim that T.B, dedit [.S.100 s.ſolvend.& c. 
In cujns ret&coſigillum ſuum appoſuit.So of a deed, Preſens ſcripta tefta- 
tur &c. and as wellas it is of an Indenture, P.8. #.4.5.0bligation 9. But 
ſuch an Obligation made in the third perſon was adjudged void, 4o E 3.2. 
and therewith agrees Hanckford,2 H.4.10. and he faith that ſuch an Obli- 
gationis Yoid by the Statute of 38 E.3.cap.4. See 22 E.4.22.I promiſe to 
pay, or I ſhall pay, ſufficient words of an Obligation, 


"ITS 


— 


XXIV. IWhere the Seal of the Deed ſhall be ſufficient, where not. 


| Þ upon an Obligation of 2061. which was endorſed to be payed at 
two dayes &c.and of the firſt day the Defendant ſhewed an acquit- 
rance,and that he was ready at the other day. Hulls, the Acquittance hath 
' no print of any Seal, and to the reſt he was not ready &c. Thirn. The 
iſſue ſhall be upon the one, for each goeth to the whole &c.14 H.4.31. 
Double plea 69. So the acquittance withour a ſufficient Seal is nothing 
worth. | | 
A Scire facies againſt a Prior for an annuity recovered, he demanded 
Oyjer of the deed,and had it by the opinion of the Courr, and the Seal was 
wholly bruiſed, yer becaule it was an ancient Deed, and-part of the Seal 
did remain,and alſo the Seal lately broken,it was holden a good deed, I. 
6.R.2. Monſtrans de faits 159. | | 
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XX V. Where one Jointenant or coparcener ſhall enfeoff his com- 

_ panion,and where it paſſeth by Confirmation. Wy. 
A, T Ote by Newtor clearly,that one Joint-tenant cannot enfeoff his com- 
panion, becauſe he cannot make Livery, bur if it be by deed, perhaps it 
fhall enure by way of Confirmation,H. 22 H.6.42. Feeffments 11. 

A Deed of Feoffment, which hath alſo the word Confirmation may be al- 
ſo uſed, as the party will, but if he once uſe it as a Feoffmear, he ſhall ne- 
ver after uſe it as a Confirmation, 21H.6. Feoffments 102. vide 14 H.4. 39. 

Martin ſaith, That one Jointenant may enfeoff his companion, as by 
Leaſe and releaſe in his poſſeſſion. Paſton denies it, and faith, that thar is 
but an extinguiſhment of his rig!:t,tor the Land doth not paſs, 14 2 0. 

— ne 
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One Parcener may enfeoff the other by Livery,and the Land ſhall paſſe, 
and thall be vouched,1o E 4.3.17 E 3.46.Comnterplea of Voucher 41. 

One Copareener granted her moiety of the Advowſon to the other, this 
is a g00d grant, and may be averred good without deed. 


Rm — 


XXVI. Where a Feoff ment, &*c. ſhall be made to the King by 
deed enrolled, or by him to another , where not: And of 
gift of Goods to the King. 


Ote by Danver, If I make adeed of Feoffmient of my Land to the 
| V King, and deliver itto him, or deliver the ſame into the Exchequer, 
or to his Coferer, the right of the Land is in the King, although the deed 
be not enrolled. The ſame Law ofa gift of Goods, which the Court gran- 
ted; and he held clearly that a gift of Goods to the King is good with- 


| out deed, 37 H.6.10. Ferffments 18.21 H.7.21.49 E.3.11.40 Aſſ.21. 


acc. 

Note, the King cannot be enfeoffed by deed without enrolling of it, for 
Livery cannot be made to him. Alſo he cannot be ſeiſed to anothers ute: 
And if the husband and wife would acknowledge a deed in the Chancery, 
it cannot be received, no more then a Fine in that Court, by Markham, 5 
E.4.7-7 E 4.16 Feeff. 21.1 H.7.29. and 31.ac-4.Car.in B.R.Ten. in tail, 
in remainder, grants his reverſion by deed inrolled to the King : It was 
holden, that although there was no Seiſure nor Office found , yet the 
deed being inrolled and certified into the Chancery, did ſufficiently enti- 
tle theKing.s E 4.8.14 £.4.12.6.PloWw.Com.z 1.1n Colthirſts caſe, ac. 

If a man leaſe his Land for life, the remainder to the King, it ſhall not 
paſſe before the deed be enrolled, and then it ſhall paſſe ab initzo, &c. 1 
H.7.29. Fecff ment 30.01.8 H.7.11.A Bailiff ſhewed that a Leaſe was made 
for life, the remainder to the King in Fee, and prayed in aide of the King, 
and a Procedendo granted. 

A deviſe of Goods to the King without a Teſtament, or Deed, is 
00d, and he ſhall have them in whoſe hands ſoever they come, and 
to 'of Lands which the Deviſor had to Farm, 40 ef. 35. 

A Reverſton deviſed to the King being found by Office, is good : As a 
Condition by Verdi found at large in an Aſliſe, but the reverſion ſhail 
not be found per Afliſe, without ſhewing ofa deed, And the King ſhall 
not have advantage ofa Contract made to a man who is outlawed found 
by Office, as Fitz. reads it, againſt 49 F.3.Grants $2.49 «Af. | 
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XXVII. Where by Livery and Seiſin mad: in one Deed the who'e 
ſhall paſs, and where the Rever ſion and Remainder by ſuch 
Livery 3 where by the Livery, not by the deed, and where 
more or leſs ſhall paſs then is contained in the deed of Feoff- 
ment, and where a Remainder, or a R:verſion hall piſs 


by Livery. 


FE I make a Leaſe for years of an acre, and make a Feoffment of it and 
| viluar wy acre, and make Livery in the other acre in the name of both 
the acre in Leaſe ſhall not-paſs without Attornment, 7 E, 4. 20. Feoff- 
ments 22.9i.C.2.part, BeſſeſWorths caſe, the Livery is void for the whole, 
28 H.8. Dyer 18, 29 H.g. Dyer 3 3. IT Eliz, Dyer 283. 21 Eliz. Dyer 

62.40, | : 

, And by Livery of two parts of a Mannor, the Reverſion of the third 
part ſhall not paſs, although it be compriſed in the deed,22 E. 3. Darrein 
preſentment,1.1 8. Aſſ. 2. And note, that the Entry in one acre is not an 
Entry in the whole, alchough ic be made in the name of che whole, if he 
hath no right of Entry,z9 Aſſ.26. The ſame Law of Feoffment ; but by 
ſuch Feoffment all ſhai! paſs in the ſame County, not inLeaſe, 13 E.z,E- 
ſtopell 27. Lit. fol. 180. | : 

A man was ſeiſed ofthe Mannor of D. and Leſſee for years of other 
Lands parcell of the Rectory of D. all in date, he bargained and ſold all 
his Manner of D. and all his lands in D. but before the Bargain he made 


 anunder-Leaſe of his lands, parcell of the ReQory in D. and afterwards he 


levieda Fine of all his Mannor and all his lands in D. It was adjudged 
in Fancet, and Anaerſons caſe,at Tork Alliſes, 163 3.by Damport chief Ba- 
ron, that the Fine did not paſſe the leaſed lands, which would have paſſed 
by Livery, although it had not been made upon the leaſed lands, but the 
other lands. . 

It is ſaid 9 H.7.25. Ifa man hath one acre for life, and another aerc 
in fee, and maketh a Feoftment of both, and Livery in that in fee, that 
the other alſo ſhall paſs, which ſhon1d nor, if it were a Leaſe for years. 

_ Choke held, that a Feoffment of him in the Reverſion and Livery,with- 
out putting out of the Termor ſhall be good,z3 M 6.41.2. Af.2. againſt 
7 E.3.23.Feeffments 70.2 E.z.Feofſments 78. that it ſhall not paſs, yet 
there the Termor paid theRent to the Feoffee.ac. 11 H.4.19.19 H.s 56. 
Bur if the Leſſor for life or years puts out the Leſſee and makes a Feoff- 
ment, and the Leflee doth re-enter, the fee doth remain in the Feoffee, 18 
E. 3. Feeffments 162. | | 

So where the Iſſue 1n tail recovers againſt the Diſcontinnee of his Fa- 
ther who hath Fee, &c.14 H.4. Feoffments 45. And where there is Tenant 
for life, the Remainder to a ſtranger for lite, the Remainder to the Te- 
nant in fee, ifthe Tenant grant his Eſtate to another and iis Heires, the 

fee 
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fee ſhall well paſs, although 'the Eſtranger in the Remainder ſurviveth 
him,44 E.3 Af. 56. TT | | 

A gitt of goods or of lands to two, and delivery to one is good for 
both, and delivery of them to another afterwards, is void, 18 H.6.9. And 


it ſeems good for all, being to one in the name of all, without a Deed of 


_ theFeoffment, with their agreement as a remainder by livery to the Leſ- 
ſee for years or life, but not without agreement, where it is upon a Leaſe 
for lite,18 E.3.12. | 

But it is holden not good, 1 5 £.4.18:without Deed, but that thoſe who 
areabſent at the Livery may diſagree in pais, and thereby every ſtranger 
ſhall have his Action Paramount, without naming them,”7 £.47 conty. and 
that they ſhall not ſo diſagree, and therewith agreeth 13 R. 2. Foynt-re- 
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]. What thing: ſhall paſs without Deed , and where ths 401 
or duty (hall be extin@ without deed. 


N Advowfon in groſſe from one Coparcener to another ſhall 
paſs without deed , So ot a Rent granted for equality of partiti- 

K on, anda compoſition to preſent by turnes to an Advowlſon, 

they ſhall be good without deed, H.1z H:4.Feoffments 40. And upon par- 

tition of a Mill and Meadow, an agreement that ſhe which hath the Mill 

ſhall have a way to the Meadow is good without deed, 21 E. 3. MMonffrans 


de faits 5.20 E: 3. onſtrans de fait: 72.28 H:6.2.ac.vi. 18 Eliz: Dy 40. - 


Driam betwixt 7opit and Pana way for making partition without deed, 
19 H:6.25.ac 11 H.4.61.44 £.3:6:21 E:3.2, Nu/ans 2.19,6:3.1014:3.4c. 
47 E:3.22.9 Af 11-3 H: 42, vs: & quare, 

Dower. 
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Dower 4d Oft;um w_ is good without deed, even of lands which 

are in another County, if they be within the View, But of Dowment ex 

concenſu patris, there ought to be a deed proving his conſent,qo E,z 43. 
Feoffments 48. L1t;8.6.ac. | 

2 uare Impedit by the Feoffee of a Mannor, to which, &c. the deten- 
danc (aid, that the Anceſtor of the Plaintiff did enfeoff him of an acre par- 
cell of, c. with the Adyowſon by that deed. 

— Heyle, The Iſſne ſhall be, whether he granted, and the deed is not ma- 
teriall,+c: 5 E:3.Feoffments 73.and 43 ©:3. agrees. But where the huſ- 
\band makes ſuch Alienation of the right of his wife, ſhe may well preſent 
\ without recovery of the acre : And there it is not ſpoken of any deed, P. 
22 E:3, Feeſſments 116.22 Aſſ:7.43 £:3.26. 
| It was holden that one Coparcener might grant her part of an Advow- 
fon to the other without deed before partiticn, or after, for it was there 
holden that-it ſhall paſs without deed, becauſe the Grantee ſhall not 
ſhew the Deed after that he hath once preſented , and che Preſentment 
.doth not gain the poſſeſfion bythe one Parcener againſt the other. Q=ere 
of that, 44:20 E: 3, Monſlrans de faits 72 
n Apprentice cannot be made without deed, for which cauſe be ſhall 
not be diſcharged without deed, H: 21 H.6. Monſftrans ae faits 116. and 
A1:6 E:4.Bar 89 contrary, becauſe he cannot ſerve him at his Wil. 
Leaſe by the husband and wife good without deed or fine during the 
.Coverture, but if ſhe after alone bring Terminum qui preteriit, it ſeems 
!t will not lye without a deed, becauſe he may make the wite a party, P.7 
E: 3. Monſftrans 10. 
Account againft a Receiver, it is no plea that the Plaintiff granted him 
_ to retain for a certain debt which he owed him, but he was awarded to 
account,1i1 H.4.18. and 14 H,4.21. and ſee 16 E,3 Arcempt 53, which 
in ſuch caſe T hoype ſaid, Shew us a deed ofthe Grant to retain, but there 
the Plaintiff did maintain his Writ, and 28 H:6./ ar 49 upon ſuch plea, 
the Defendant was awarded to account without ſpeaking any thing of a 
deed, >. - 

An agreement was betwixt the Obligor and Obligee upon account 
made ; That the Obligor ſhould retaine the money tor the arrearages 
which the PlaintiF owed him, and it was holden a good bar withour 
deed,7T.12 R:2.Bar 243. So in Debt upona ContraQ,zz H:6.48, Debt 
$6. 

 ARent parcell ofa Mannor ſhall paſs without deed, and without at- 
tornment, but there the Plaint was abridged for want of Attornment, 37 
 H:6.26, 

One Coparcener leaſed her part to the other, before partition for 
years withoutdeed, anda good Leaſe, 21E: 3. Partition 9, 2 H:7.5.p. 
17.4621 E:3,2.,p1:9.,21 Aſſ:1.4c.21 H:6.11. | 


» 


I, Where 
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Il. 1ibere a Leaſe, or Deviſe made by a Feme-Covert is goed, and 
where « Feofſ ment during the Covertre, 


Ccount againſt A. as Bayliff, that upon debate betwixt the Plaintiff. 
and his wife, by the agreement of friends of the Plaintiff, the Plain- 
1F did aſſigne the Land to the wife for her livelyhood , and that the wife 
did leaſe the ſame to him, and the Plaintiff was driven to anſwer to the 
leaſe of his Wife, 47 E:3.18. Account 42. | 

If a Feme-Coverr do alien her land when her hnsband is gone out of the 
Country, yet this is void, anda Diffeifin to the husband, 9 E. 3. Feeff- 
went 75. 

If = wife go away withan Adulterer, and levieth a Fine, I may well 
enter, and thereof the Heire of the wife ſhall have advantage. But if my 
wite take another husband, the wife nor her Heire ſhall avoid it. | 

Gaſcoigne, The Fine 1s void againſt her being named wife of T. where 
ſhe is not his wife,7 H:4 43.Score facies 65, | 

If a Feme-covert levy a Fine upon a Render, ſhe ſhall not avoid ir , al- 
though that ſhe and her husband continue ſeifed after the death of the 
husband : But if a Scire facias was fued againſt the husband in tail of his 
Wife, and the Husband made default, ſhe ſhould be received to avoid it, 
17 Aſſ.17 Eſtoppell 135. But the entry of the Husband upon the Coun- 
zee of the Wite ſhall avoid the Fine for the whole,g H 6.34. 18. H.6.27. 
32 H.6.31.v4 (.101.part,15 E.4.8.14E: 45. A Feme-covert ſhall not 
be barred of her Inheritance, but when ſhe is examined in due courſe of 
Law. v3.C.10 part, in Portingtons caſe,the Fine ſhall bind the Wife and 
her Heirs, ifthe husband do not enter and avoid the Eftate of the Conu- 
zee, becauſe ſhe was examined and had power of the land. 

The Deviſe of a Feme-covert in fee to her Husband, is good, 31 Af. 3. 
but ſee 3 E.3 Devs/e 12. that ſuch a Deviſe is naught. But 10H 7. 20. A 
Feme Executrix ſold the land to her Husband, and the Feoff:es ought to 
make the Eftate accordingly. But there the Deviſe of the Wite Ceſtus que 
»/e, that the Feoffees ſhajl make an Eftate to her husband was holden 
void by all che juſtices, except ” z7emaile : But the Wite Ce: 'mus gue uſe, 
ſhe and her Husband fold the land, and ſhe received the money, and after 
the death ofthe Husband cheVendee had a Swbpaxa,s E:4.18.18E 4.11. - 
Fitz: Deviſe 15.. vs, od N:B inthe Additions of Ex goavi querela, ac - 
that the Deviſe is not goed. 

Nota, there the Deviſe was' ſaid to be by uſage in Netingham, 3 E. 3. 
Itin;Noe:12. : | 

29 E:;. A woman ſeiſed of Land deviſable, took a Husband ,. and had 
Iſſue, and deviſed the land to the Husband for his life, and died. Waſte 
was brought againit himas Tenant by the Curteſie ; and it was there hol- 
den, that he was not {eiſed ot che land by the Devite. See more by the 

Satute of 34 H:8.cap: 5. luch Devile of the Wite is void. + 


Paſ eh: - 
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Paſch:15 Eliz: in C:B: Skipwiths caſe, A Cuſtome was alledged, that 
© nelibet famina virs cooperta potwit deviſe her Copyhold lands to her. 
Husband, and ſurrender them in the preſence of the Reeves, and ſix per- 
ſons, and adjudged not pood Cuſtome, becauſe of the incertainty, and 


acainſt reaſon. - 
A Leaſe by the Husband and Wife without Deed, and during the Co- 


,verture, ſhall be ſaid the Leaſe of them both, or after,7 E:3. Monſtrans 


de faits 10 6H.7.3. 


—_—_— — > mR—. - INI: — — 
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111. Where a man ſhall be Tenant at (wfferance, and what Ad} 
shall determine a Leaſe at 4 ill, and where a Le1{e at 
the wil of the King is good, 


A Leaſe at Will is determined by Outlawry of the Leſſee in Treſj paſc, 
{XN 9 H:6. Feeffments 93. yet the Eſcheator ſhall not ſeiſe the Lands, but 


the profits, and if he do, he is a difſeiſor,g H: 6. Aide de Roy 17, 


Leaſe at Will ofa Pitcary by the Biſhop, by whoſe death the Tempo- 


_ raltiesare now in the Kings hands , andaid ofthe King in Treſpaſs, 4 H. 
| 6.Aide of the King 10. 3 Ht6.11,12. feems contrary in.the ſame caſe, 


and that ſuch Tenant ſhall not have aid but of his Leflor : Otherwiſe it is 
of Tenant at Will by-Cuſtome, &c.P: 12 H:6. Aide of the King, 22. 
And although that ſuch Leaſe is determined, by the death of the Leſſor, 
yet in pleading againſt a ſtranger in Treſpaſle, it needs not to ſuppoſe his 
li.e,10 E:4. Replication 34-vi27 H.8.34.4 H:6.2.33 H:6.37 H:6.8.11H. 
4 91.21 H-6.38. Tenant at Will ſhall not have aid of his Leffor. 9 El:z. 
Dyer 2592, 22 E.4.28.v4, | 
It was agreed that Tenant at Will ſhall not cut under-woods without 
{icenſe, 2 E.4.26. 
 Vi:21E:4,5. ſeems contrary,vs:12 E.4.6. 8 E:4. 7. he cannot cut un- 
der-woods, if not by Cuſtome, per Lit:quecd nota,and by him, by the Com- 
mon Law, Waſte did not lye againſt him : Se by that Law he could not 
cut Woods. | 2 
If Teaſe a Mannor at Will to which Common is appendant, and put 
tn my Beaſts in the Common to uſe it, it is a determination of my Will, 
14 E.4.6. So if I ſell Trees there growing, as itſeems by that the Ven- 


Ce? ſhall juſtifie the Entry into the land for them, &c 35 H.6.29. 


Vi.21 H:7.34.13H:7.13z. If Tenant at Wull be diftrained for his Rent 
arreare, and his Cattell impounded upon the Land, it is a determination, 
of the Leaſe, and a leaſe at Will may be determined by' commandment. 

The Leafe ſhall be at the Will of each party, and therefore if it ſaith, at 


the Will ofthe Leſſor, that word (the Leſſor) is void, for the Leflee al- 


ſo ſhall leave it at his Will,” AZ. 20 E: 4.9. and becauſe ſuch Leſfec hath 


Kcch liberty, the Lefſor ſhall have Treſpaſſe againſt him,ſo as if he depart, 
20 


nk” 
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20 Edv.4 9. But Leſſee at Will cannot grant over his Eſtate, 12 Zaw- 


y : E.4.1.18 H.6.1.acc. 39 4.6.18. A Leaſe at the will of the Leſſee or 
a ſtranger , is void; for then he ſhould have a free-kold without Live: y 
but 35 H.6 63.4 Leaſe at the Will of the Leſſce with Livery is an eltace 
for life, conty. if without livery. | 


Tenint at ſufferance ſhall take Cattell damage Feaſant, and main-* 
tain treſpsſs, if the other plead not guilty ; bur it he plead ſpecialty, the 


other cannot make title, 4 #,7. 3. Tenant at will, 10 H: 42 E. 4.6.acc. 
35 H.6.24. | 

42 Ed.3.25. Tenant at will by cuſtome, ſowes the land, and before 
ſeverance, will not do his ſervices, the Leſſor enters, the Leſſor ſhall 
have the Corn and not the Tenant at will, 


Lefſce at Will fhall preſent to an 8dvowſon,if the Leſſor will ſuffer him, 


33 4.6.34. and the Leſſor ſhall not pur him out, after the Land is ſow- 
ed with corne,35 H.6.29. vi. C.5.part Olards caſe, 

If the King Jeaſeth by Parent to hold at the Will of the King, rendring 
rent at the Exchequer, the Leaſc is at the Will of the King only, 8 E. 2» 
Dower 169. 42 Aſ.22, | 

A Releatero Tenant at will is good, but not to Tenant et ſufferance, 
2E 4.6.8 E:4 16 ac.21 H.6.37. 27 H.6.Feleaſe 6.ac. Lit 107.PI 461. ac, 
Yet ſee 22 E 4.38. by Haſſey, That Tenant at ſuff. rance hath a fee in law, 
and a Writ of Adterminam qui preteryt , lyeth apiinſt him, which is a 
Precipe. 

See22E 4 13, and 14. Treſpaſs, Y; & armislyeth not againſt Tenart 
at ſufferance, becauſe he came nct in firſt by title, v3. Plow, om. 1 3. 7 
E.4.6. 21,E.4-76. Br. Treſpaſs 365. | 

If Tenant art Will be pnt out by a ſtranger, the ſame ſhall not deter- 
mine the Wil] ofthe Leſſor , yet by his entry, the freehold is not re con- 
tinued to theLeſſor, 38 H.6: 27. But if the Leſſor releaſe, to ſuch a Diſ- 
ſeiſor, there his will is determined. | | 
 gE:4:33: 2xcre If upon the entry ofthe Leſſee, the Leſſor ſhall not 
have Aſſiſe apgaioſt a ſtranger , becauſe the poſſeſſion of the Leſſee doth 
continue the land in his Leſſor. 


— 


—— * 
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I'V. Where a man (hall have a free- hold determined at his own 
Will, and where at the will of another, and where at a cer- 
taine time till menyes levied , or till (ucha Tice shall grow, 


Fc. 


Leaſed lands to B, Dammodo ſolverit unto the Leſſor during his 
» life, 20 /: Per annxm, the one hath free-hold in the Land , the 0- 
ther in therent, all determined at the will of the Leſſee, if he ceaſe to pay 
theRent, P 3.E:3: Aſ.172. Tit -— _ 
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The Plaintiff in an Aſſiſe took an eſtate for life upon condition, that 
the Tenant acknowledge a Recognizance to him, or elſe he did not apree 


\ ro it, but that allſhouid be void : Stone, He hath abated che Aſliſe, for 


alchough the condition be not performed, the Eſtate is not void, without 
entry, alſo the condition is not g20d, becauſe it doth not expreſs that he 
ſhall re-enter, if &.A10E. 3: Af.163: 

Afliſe of Rent by grant of two markes, untill ten markes are payed, 
and rhe Defendant tendred the rent, 1.33 Ed. 3: Af. 367: But it ſeems 
ſuctfa grant untill ten markes levied, ſhall be bur a Term, and ſo like to 


 thefirſtcaſe, butno deed was ſhewed, proving the determination, ſo ir 


could not be found, 33 Af. 15: verdif 42: But a Feoffment of Jands un- 
till he bath levied 20 /: makes a good free-hold, P:21 E:3: Af. 102: 

A Leaſe for years {o long as ſuch a tree ſhall grow is good, 2xere, for 
it is ſayd,That a-Leaſe ſo long as 7: ſhall live, is but a Tenancy at will 
without Livery, 14 H:3:12: But a feoffment ſo long as 7: ſhall live, or 
ſuch a tree ſhall grow,is a good fee, 27 H:8:29:10 E:;: Account 56: and 
where a Feoffment is made for years,the heir ſhal have it after the death 
of his Father, 1t A/5iJe: Aſs5/e: 197: 8 H: 4; 15:7 Eow,qiie: and 21 
H: 8Brooke. | 


a 


— 


V. Where a man may enfcoff bis wife , and where 4 ſeoff ment cf 


a ſiranger to a/eme Covert, is good, and of the feoff ment of 
the Husband alone , the wfie being upon the Land, 


x 


A Feoffment to the wife at the Church dore, of land within the view is 
good, notwithſtanding the marriage,before entry ,'38 E; 3: Feeff- 
monts 47. | 
See 4 H:7:4: That hee cannot by any means enfeoff his wife.after the 
Marriage, and a feoftment to the wife Poft fidew datam, &- carnalem 
copulamhabitam,is void, although it be before the marriage C7; 16 E; 3: 


Fecffments 117+ : 
Perkins 40 contr. That at this day, ſuch a feoffment is p00J; but{at this 


 * day after marriage ſolemnized, a man cannot enfeoff his wife. 


Filer ſaith , That a man may make a Leaſe to a ſtraoger for a Moneth, 
the remainder to his wife, 4 H:7:4. 

Where the husband and wife acknowledge the righe of the husband by 
fine, the Rendor ſhall be received to them, and to the heirs of 
the wife, becauſe the husband cannot give bis right to bis wife, 8 E4.3: 
3: Fines 87. | 

Note, Husband and wife JoyntTenants, the hnsband may well make a 

feoffment of the Land, altbough the wife then, and at all times after ,be 
apon the land, and will not agree toit, 21. Ed;3:Peoffmenrs 65: Aſi(c 
404. | 

VI here. 


| Feoffments and. Leaſes. 


V 1. Where by the Habendum, or Rejervation , the Ejtat: pre- 
ceder:t ſhaibe changed , altered , or enlarged. © 


Andis given to aman and the heirs of his body, haberdum to him and 
Lis heirs, 4 21 HG Feoffments 35: Finchden agrees, where land is gi- 
ven to husband and wite in taile,to have to them ani thcir heirs,or to the 
heirs of the Husband, for every Eftite may be ſaved ; otherwiſe ic is, where 
the ficſt gift was in frank-marciage &«c. becauſe when no reverſion is in 
_ the Donor, it is no frank-marriape ; but is a fee preſently, 45 E 3 2© 
T aile 14. And Per/ey (aita there , That a gift in fee to have in taile is 2 
f.e fimple, but 21 H6 and Perkins 35 contrary, and hee ſhall have caile, 
and fee expectant, | | 

Upon a gift co the husband anJ wife in frank- marriape, to haveto the 
tusband and his heirs, che wife hath but an eſtare for life, 19 H6 22: 45 
E 3.20.Bat feeP 2 E 2 Feeffments 94 13 E 4 Formedon 63,32 E 1 Taile 
25 thatin ſuch caſe, the Habendum ſhill be void, becauſe con:rary to 
the p:emiſſes, and do:hdeveſt an eftate given, and ſo it ſhall be frank- 
marriage 8n4 not fee ſtei6E 3 verdift 21. 

Paſch 25 Eliz in Com, Bench in #ebb & Patters caſe The deed was de- 
di & conceſss, 1 wand in Liberum mortagium lohanne filie (us habendun 
eidem 1.W: & hcredibus ſuis iz perpetuum tenendum de Capital: B. A 
It was objected,and 9 E:3: 13 E-1: vide 25: 3 Hi4 by Hil, vouched thar 
it was a good frank-marriage , and a difference taken where a remainder 
upon a frank-marriage is limited to a ſtranger, and whereto one of the 
Donees : But after judgment, it was reſolved by the Lord Dyer and all 
the Juſtices, that it was not frank marriage nor taile, but a fee-ſimple in 
the husband, and the old books denyed for Law, for here was an expreſle 
limitation ofa fee to the Husband , which ſhall not bz contradited by a 
intendment, and the husband had the whole Eſtate and the wife nothing, 
and the words of grant, were not the word; of frank marriage, for then 
it ſhould have been 1» /iberum moriagium cam lohan filia mea in the 
ablative caſe 

And a Gift in frank marriage Habewauw to them, and to the heirs of 
their two bodies is good frank-matriage, vi.guard 116: 

Vi:31E:i:Tail 116. 1fa gift take once effeR as a Frankmarriage, and 
afterwards the Nonor grants the Reverſion over, or the remainder doth 
diſcend to the Donees, the eſtate ſhail not be deſtroyed, but ſhall remain 
as an eſtate taile, becauſe it once took effteR in the donees and their If- 
ſue as frank-marriage. | 

Land given to R and S: Habendum to R: forlife; the Remainder to 
S: or that after the death of R:S: ſhall have to him and bis heirs, now R: 
takes ſolely for life as $ doth I ina Formedon, 8 E:3: Feefſments 
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-3: but a gift to two, to have to one alone is a void Habendum,ig Eaw:;: 
Tailet. | 

A gife in Frank-m.arriage, or in Frankalmoigne, reridring Rent, how 
it ſhall ecure, or ſhall be void, ſee 10 Af.26. 13 H.4. Heſne 74. A renc 
may be upon Frank- marriage, but ſee 4 H 6.22. by Martin, ſuch a re- 
ſervation is void, 26 Aſ.p1.66.acc. - 

A gift in frank marriage, tail, or fee, to have for life,is void, but a g:- 
nerall pifr, to bave for years ſhall be good 19 E.3.T ale 1. Oxflow,this 
is where it paſſeth by Livery, for by ſuch gencrall grant ofan Office, he 
hath but at Will, yer by ſuch generall grant of a Rent charge, he hath 
a free hold as it ſeems, if there be not ſuch an Habewdam as makes it cer- 
tain, 75 Ed 3.eAſſ 132. And 9aereif there be a differente, where a man 
who hath an Office, granteth it; and where the Lord makes an Officer 
without limiting any Eftate, &c. 

The King grants a Mannor, to have Simnul cum another Mannor, 
or with an Advowſon in proſſe, the Advowlſon nor the other Mannor 
ſhall not paſs: Otherwiſe it is, If I grant Ianerinm de D., onm mane- 
110 de $, quzre, for Paſton held it all one, g H.6.27. | 

A Man leafeth a Mannor for life, ſaving the Advowſon appendant, and 
afcerwards granteth the Mannor, Habendium cum advocatione Eccleſie, it 
ſeems theadvowſon ſhall not paſs, 38 H.6.45. 43. and 44. But a grant 
of a Mannor with a Hundred, or other Mannor ia the premiſles of the 
Deed, is go0d, 8 H.7.4.grants 42. ; 


wo — 
—, 


V II. By what N ame a man ſha'l take a Feofſment , and where 
he is miſenamed in his proper name , and where without . 
Name, | 


Man pleaded x feoftment of the Mannor of D. and the Deed was of 

the Mannor of S. and void, as afeoffment to 7.S. where the Deed is + 
T. S, but good, where ſuch a Decd is 7D. and he ſhall plead it accordiug 
to his namezif he be known by the one or the other, or he may plead thac 
he did enfeoff him by the name, 1 H.7.29.Feoffments 30. and that a mar 
ſhall not have two names of Baptiſme, ſee g E.3. Feoffments, 74. 29 Al. 
16 Feeffwents 28, and there it ſhall not be averred per nomey, if it be of 
Sir-name, 9 Eaw.4. grants 23.and there ſee a recovery by another name, 
| where it ſhall be averred per nome. 
A gift to. ah Abbot and Covent is good without more, ſo a gifc tothe 
Church of D. the parſon hath fee, 11H. 4. Feoffments 42. 9H. 5+ 
ACC, 

Land given to a man-and his firſt ſon begotten, 'this is void to the Son 
aot born before, butif he be born, he ſhall take joyntly, ſo a gift to #- 
man and-his firſt wife, 18-E. 3, Feoffments Go, : | 

| Aad 
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Anda gifeto the Son or wife of f.S, is good without any other name, 
if there be ſuch at the time, 4. 30.E.3.Feeffments 64. as a gift to the 
Heirs of /.S. who is dead at the time, 11 E. 4. Age 25. 

Mary pleaded a Releaſe to her by the name of Marior, Mowbray cor- 
ceived that ſhe might plead that Deed, if ſhe were known by the one 
- name or the other, Finchdex, contrary, but if it were confirmed þy the 

' name of Marriot, the ſame muſt be ſhewed. See the gift was to /. and: 
Aariet his wite, ſo as there needed no name of Baptiſme. Luare 45 
E.3-23« 

and oiven to #. the Remainder to the Monks of the new founda- 
tion of the King, and becauſe they had nota Prior at the time, the righc 
is in the King, till the Prior be made, and then the Leſſee ſhall have aid of 
the Prior, 32 E. 3. ed 37. andin ancient time a grant to ſuch a 
Com-Monk did ſettle in the houſe, bur a grant to two of the belt 


men of ſuch a company in Lo»don, who have not a Corporation,is void, , 


and they of L:ndon cannot preſcribe to make Corporations, 49 E.3., 
Deviſe 7. | : 
A remainder in Tail to the heirs of T. and S. isa Joint-tenancy in 


them, if they be now heirs, and if toe. and to his heirs, and to f.this 


isa ſeverall Right, 24.38 E.3.Formeadon 18. 

And if two Parceners alien, reſerving Rent, they are copareeners, and 
not Joint-tenants of the rent, 38 E.3.32.but where the remainder is en- 
tailed to the Heirs of F.S.-and T. N. if one hath iſſuea Son and dieth; 
and the other dieth, his Son ſhall not have any thing by Finchdes, which 
T horp denied, 3o Afſ.47. 

And if a Remainder be intailed to the next of the blood pxerorum of 
». and uw. hath two Sdns and a daughter, and the daughter hath iſſue 
at the time of the gift, and the Sons not, the iſſue of the daughter alone 
ſhall have the Land, although that the Sons have alſo iſſue before the re- 
mainder fall ; but a wma, Pyrerhs hereasbus puerorum, (hall beto all 
the iſſues born whea it falls. Puere if one hath iſſue and dieth before the 
the'others have any iſſue, ſo as he 15 heir of #. and it ſeems to be all one, 
30 eff. .q7. Deviſe 14. 

The remainder in tail to 7. ſon of f. begotten of the body of ?.Candj, 
good, without naming the wife ; But in a Formedon ſhe ought to pur her 
name, 3o E.3.18. Feoffments 64. | 


os EY I EEE as man "EI 


VIII. Where a Feoff ment by a Letter of Atturney ſhall be good, 


ana where he doth not perform his authority, and of a Leaſe 
» or Feoffment by Bailiff, Steward, Deputy Ec. _ | 


I 2 man make a Letter of Atturney to enfeoff 7 upon Condition 
and he deliver him Seifin without condition, the other may well plead, 


thar,. 


Feofiments and Leajes. 


{hat he did not enfeoF'him-.in manner and form, HM. 11.H.4,3. Fooff. 
meuts 41. See there, n-Feaffment well made by Letter of Atturney.for tg 
deliver Seifin, without any deed of Feoffment. 

Alſo the Livery upon condition is void, when the Letter of Atturney 
was to make it ſimple without condition, 12. 4ſ.2. Bur it the Letter 
Atturney be ſimple, and by word the Feoffor command him to deliver 
Seiſin upon Condition. Pere, if the ſame be Countermand,and it ſeems 
not, becauſe he cannot have an authority without deed ec. 26 Aſſ 39. 
35 Aſ.6.38 Aſ.3. of the countermand, vide 34 H.6. Admixiſtr, 3. 

A man makes a Feoffment in Fee, and a Letter of Atturney, to deliyer 
Seilin, and before that done he becomes deaf and dumb, but his inten: 
may be well gathered by. ſignes, that he willeth that. the Feoffment be 
made, for which, Livery was made afterwards,and it was adjudged 5004, 
25 Aſſ4. Feeoffments 84. | 

eA. niade a Feoffment to T. with a Letter of Atturney to a ſtrance: 
£6 make Livery of Seiſin: after the death of A. now Livery made in the 
life of A. isa Diſſeifin of him, although he agree to it afterwards, 46 4, 
38. Feoſfments 89.Wich conccived that here 7.was Tenant at Will, e>c.:- 
if hehadentred by the Commandement of 4. 18 H.6,16. and Livery 
after the death of A. ſhall be yoid,1 H.7,8. 7 

He who makes Livery by a command 1s a diſſeiſor to him who hath 
Right Paramour.t, as 4t a Bailiff make Execution by a Warrant, he is a 
Diſſeiſor to. a ſtranger who hath Right, 10 E.3.A/ſiſe 162. but if A. 
diffeiſe B to: my uſe, and'I command ({. to take Seiſin for me, Allile 
wilt lie againſt me, without naming him, 35 Aſſ2. 

Ir was ſaid, that a Bailiff, Steward, nor the Commander of a Priory, 
could not make a Leaſe of the Freehold, but welfthey-might -by Copy ot 
Court-roll, M 19 E.3.Feiffments 68. | 

 AfFeoffmentanda Letter of Atturney to make Livery to 7. afterwards 
the Feoffor doth race the name of /. and writes A. and fayes nothing, the 
Atturney makes Livery to A. and afterwards the Feoffor doth agree to 
ir, this 1s good &c. 35 Aſſ.6.26 Aſſ. 39. 
Livery made by Acturney after the death of the Feoffor is void, 1 H, 
7.3. but a Deed delivered after the death of the Grantor ſhall be good. 
H4.8 1.6.28, - | 


I X.What 5all be ſaid a good Livery and S i/tn.and when it needs 
eth not, and when Livery is gocd within the view,and when ont. 


Feoffment to a woman at the Ehurch doore, of Land within the 
A View 1s good, 38 E.3. And ps 


- 


1: the Son do give back the Land to the Father in the Church, mu 
| | e 


Feoff ments at Leaſes. 
view, the Father being in poſſeſſion, it is good, 41 E. 3: Froffwents 53. 
39 Aſſ. Feoffments 88. : 

If a man dodeliver a Charter of Feoffment to me, being ſeiſed of the 
ſame Land, and prayeth me to deliver him Seilin of the Land, and I do 
deliver him back the Charter, without ſaying any thing, nothing pa 
jeth, but if I deliver it back expreſlely, in the name of Seifin of. the Land 
it ſhall paſſe, and ſo was it adjudged, P.43.E.3.Feoffments 51. 

18 2:39 Aſ-12.C.9. part 137. 27 Ajs.61.41 E.3,17.6.35 H.6.Br, 


2 


Feoftments 174. If a man deliver a Charter of feoffment upon the Land, 


9»ere, if it do amount to a good Livery; , But if heſay, hold ard er- 
ioy this Land, according to the Deed, it:is a good Livery, ifhe after deli- 
ver the Deed upon the Lind- he fay , enter and enjoy , it 'is a good 
-0n, reſerving an eſtate to my ſelf and my wife, I do give thee my Lands, 
it being upon the Lands adjudged it did amount to aLiyery. | 

If the Diſſeiſor wave the poſleflion, and the Diſletſee claimeth the 
ame by ſufficient words, or other matter, and the Difſeifor being upon. 
the Land deliver a Deed of Feofiment of that to the Diſleiſee, and hedc- 
liver it hit back again in name of Seifin, this is a good Feoffment, 
by Finchden, 41 E. 3-19. But it the Feoffor be not upon the Land, it 
{cems the other hath bur an eſtate at- will by ſuch delivery back of the 
Deed, 18 H.6. 16. | | 


-v 


A man lying lic 


there, 27 Aſ.61 Feoffments 85, this is 1f the Feoffor do nor claim the 
Freehold afterwards, P. 11 E.,3. Afſiſe 86. 11 Aſr.43. | 


_— 


” 4 
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X. Where Feoſſment by Dureſle is woid , and of non ſag# 
mermortz. 


A A Feoffment made by Dureſs, is void, and an entry by ſuch Feoff- 
ment is a Diſleiſee to the Feoffor, 41 E.3.9. 9 H.7.25. contra, and. 
if ſuch a Feoffor at large, after do releaſe, yet he ſhall have Alliſe, 15 c. 
3. Dureſs 14. 


A man of »on /ane memorie , maketh a Feoffment, and takes back - 


XN.B.203.and 35 4/s.10. 


ah eſtate for lite,he is tor ſo much remitted, 25 4/.4.Feoffments 4.4.vide F, 


Livery. 36 Eliz (allard and Callaras Caſe was this,. Srandforth. E aſtc- 


k, doth deliver to B. a Deed of Feoffment of the ſame. 
touſe, and ſaith, Habeas & tineas, according to the form &c. this is See Call 1:55 
1 00d Feoffment, although he doth: not go ou of the houſe, but dieth Caſe +79", 


Feaffments, and Leaſes. 
V1.1 Where P Feofſ ment by a Termer, or Tenant at Will, cp 


the like, {bail be jaid a Feoff ment, and. of what value, SE 
 wh:rc a man ſhall have a Freehold and lerm together. 


F he who holdeth of me in Villeinage maketh a Feoffment to ; 
| Flay he this is a Diſſeiſin to me, although it be good betwixt the par- 
ties, and it- ſeems that he might make a Feoffment is no Plea againſt me, 
upon ſhewing the ſpeciall matter, H.14 E.3. Fecffments 67, 

Vide 231. 8.7. and 25 H. 8. If one leaſeth Land to P.F. for years 
where he hath nothing in the Land, rendring Rent, the Leſſee entreth 
and payeth his Rent, the Leffor isa Diſleiſor. 2»ere if the Leſſee be 
not the ſole Diſſeiſorby bis Entry. *—=— © 

21 E.3. Receits 131. If the Guardian aſlipne Dower where the wit is 
not dowable they are both Diſleiſors, as to:the Infant. 7ide8 E.3, 4: 
149 16E 3.8 Aſie 28:The Grardian of an Infant made a Feofrment, 
the heir brought Aſſiſe without other Entrie. 

I one enter and occupieth to my uſe, higFcoffment is a diſſeiſin to me, 
$ E:3 Aſſiſe 149. | | a, 

Two Coparceners alien by Deed, the one being an Infant, and in the 
Guezrd of the other,and alſo ſealeth the Deed, yet this is holden a Diſſei- 
fin ro him by the other, 8 E.2. Aſ.394- =. 

A Formedon upon a gift of Tenant for years, or for life, it ſhall be 
00d iſſue, that he was not ſerſed of ſuch eſtate whereof he might make 
a fiit for himin the Reverſion, but it was againſt every ſtranger, 18 E.z. 
J{ame 36. | 

Leſſee for years-makes a leaſe for life, Remainder for life or in Fee, if 
he inthe Remainder enter, heisa D.ſſeiſor, 50 E. 3.22. 43 E.z. Diſscti- 

| bn 5, | 
$6 - wn "m Leſſee for years or 'at Will, by his Feoftment was a Diſleiſor at the 
a8. 1/the Common Law, 10 E.3. and the Freehold is in them, 12 E.4.12. 
King atienth | The King, after that the Ward was of full age, and before Livery made 
7:3 Land 1001? a Feoffment to a ſtranger, the heir ſued his Livery and avoided ic, with- 
woo en!reth, be Gait having a Scire facias &c.T .q H.q.Liverie 23. | 
ve b fel </;- If Ceſtni que uſe, occupie the Land at my Will, and makes a Leaſe in 
11:e of 1 Hg, Dis name, this is a Diſſeiſin. 2were, if 1 give power to my Leffee at 
cap 8.1 ſhall Will to make a Leaſe,if the ſame be a Difſeiſin &c.7.12 E.4.12. 
b1ve abledzi=> Ffa Termor holdeth over his Term,and maketh a Feoffment,and if there 
+11,05,22 K-*: be twenty Feoffees over, yet the Aſſble ſhall lie againſt the laſt Feoffee, 
Aft 4674 a. 44 E.}. Attainder 22. the Lord Faurnifalls Caſe, - 

If Leſſee for years leaſeth for life, and the Leſſee dieth, the Leſſor or 
ſucceſſor ſhall have Terminam qui preteriit, and the Reverſion is in them, 
7 E.3.Iſue7. = | 

A man makes a Leaſe for lite, and if the Leſſee dies within twenty 

| years, 


Feoffments and Leaſes. 


yeares, that his Executors ſhall hold over the Terme * this is good. 19 


E: 3. Covenant 24» 


Et — ————_  ————— 


— 


EE. 


X 111. Where a Feoffment ſhall be intended a F ee, where a F ree-. 


hold on'y , and where mae void for incertainty. 


N a Cs in vita ſuppoſing a Feoffment to the Husband, and the Wife 
Plaintiff , it ſhall be intended a Feelimple, although it be not expreſ- 
ſed,if the other doth not furmiſe the contrary, P:8 E: 3.24 Brief 448. 

Leſſee for life voucheth his Leſſor, who doth him revouch, ſuppoſing 
that he did enfeoff him and took back an Eſtate for life, and good, with- 
out ſaying that he did enfeoff him to him and his Heires, for that is inten- 
ded,17 E:3: Voucher 152. | | 

-An Obligation is good which doth not exprefſe to whom he is boun- 
den, ifhe acknowledge in the Deed that he oweth to T. &c.2 E.4 22. $0 
if it be paying to the Obligor, it is good, 4 E:4.31. 

A Releaſe which is, Noverint,ec. me l. S. relaxaſſe, &c. omnimod: 
atiin:s, quas idem B.habet [.$.is void for the nor-certainty, otherwiſe 13 
it of an Obligation, becauſe that is ſeverall,14 E 4.2. 

A Gift to T. and C. & beredibus,without ſaying (/#5s) is but a Free- 
hold, although they have Warrant to them and their Heires, 19 H:6.73. 
20H 6.35-22 H.6.5, otherwiſe it 1s of ſuch a Deviſe,2o H.6. 38. 

A Gift to T. Remainder haredibus, not (ſuis) is but a Freehold, 20H. 
6.39. A Remainder limited to the Heires of T. is a good fee, without ſay- 
ing, And to their Heires,z0 H 6,39.9 H.6 ac. 


—_—_——___ 
| >—C— — — ——___ 
— — 


X1V. Where a Feoff ment by the Duecn alone fhall be good, and 
how, and where her Leaſe, or Aion brought by her alog: 
hal be good. 


'$ + by reaſon of a Feoffment of the Anceſtor of the Queen, prayed.in 
aide of the King, and youched the Queen, and good, alſo might 
bave aide firſt of the King, and afterwards of the Queen, if ſhe were in 
Reverſion, by Briav, who ſaid, that the Queen ſhall do all things per- 
ſonals, as-make Leaſes, Feoffments, and ſhall be bound during her life, 3 
H.7.14. Aide of the King 32. And ſee a Leaſe of the Queen for life, H.46. 
E.3. Petition 20. And an Annuity granted by the Queen, MH. gH. 6. An= 
nuity 4. and 5. 
| Andifthe Queen leaſeth for life, rendrins Rent, the Leſſee ſhall have 
aide of the King,o E.3.42. 
 _F+.10E.3.27.6.19 E. 3. Quare Imp. 146. The Wife of the King is as 
. a Feme-ſole, exempt from the King, and is of ability to prant or to pre- 
uUuu ſent 
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ſent to an Adyowſon. Bur in ſome caſes ſhe ſhall participate of the Pre. 
rogative of the King, and therefore vi18 E. 3. 32 24 E.3.35. Plenity by 
preſentation is no bar againft her. My | | 

If the King confirmeth the Gift in tail of the Queen, the Donee ſhall 
haye aide of him without words ef Warranty, for the Gift of the Queen 
isas his Gift: And it was faid, that the Queen Purehaſer ſhould hold 
as the Feoffor held, and of the ſame perſon, 2. 9 E.3. Aide of the King, 
$0. 

Annuity brought againſt the Queen, who granted an Annuity to be had 
de quadam ſumma aſſignata for her Dower, out ofthe great Cuſtome of 
L. So where it was to be taken out ofan Abby,g H:6. 13. and53, 


m———_—_—— «as OPEN 
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XV. Feoff ment upon Condition, and where the Fee ſhall paſs by 
Livery, and where by the Condition- performed afterwards, 
and where it is upon Condition without ſpeaking of it at the 
Livery made, and of Feoffment, Cauſa matrimonii pro- 
locuti. 


Deed was of Land to T. for twenty years, and that after the twen- 
A ty years T. and his Heires ſhould hold for ever by twenty pounds 
Rent; It was holden that if the Grantor within the Term dieth , the. 
Wife ſhall have Dower, and his Heire ſha\l be in ward, for the Freehold 
is in him untill it doth appear that the other agreeth to the Rent, &6. 31 
: E.$.Feoff ments I19. | 
' The husband leaſeth the Land of his wife for years, and in ſurety of the 
Terme makes a Confirmation in fee upon the Livery, he expreſſeth the 
intent, that he ſhall have but for the Term, yet he hath fee becauſe the 
Condition is not expreſſed in the Deed, and ir conld not be found where 
a ſimple Confirmation was ſhewed. 17 Af.20. But if a Feoffment be, and 
Livery abſolute, but ſpeech that the meaning is upon Condition, it ſeems 
the ſame ſhall be well found ; but if the ſpeech be before the Leaſe for 
years, Or if the ſpeech be, that I you enfeoff in ſurety of the payment of 
twenty pounds, and after at another day a Feoffment is made., this is a 
ſimple Deed, although the Feoffor hath paid the money to the Feoffee 
yet it ſeems he ſhall not enter, for it was enquired if ſuch ſpeech "was at 
the time ofthe Livery,34 Aſ.1.4ſ.311. 

A Feoffment Cauſa matrimoni; prolocati, ſhall be averred ſuch, al- 
though that an abſolute Deed be thereof afterwards made ; but if che 
Speech be of a Feoffment witha Remainder, and an abfolute Deed be 
made and Livery upon it, the fame is no Remainder, 34 Af. 1.12 E. 1. 
Feeffments 114.95 8 E.2. Entry 78.05.4. Mar.Dyer 146. - 

A woman made a Feoffment Cau/« matrimonii to B. who married h 
afcer ſhe died, her Heire did recover, andin a. 
Husband, 13 E.1.Feoffments 113. 


er, 
AMortdanceſtor againſt the 
A wo 
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A woman madea-Feoffment to T. being married, Caſs matrimonir, 
&-c. by evpreſſe Condition, and after the death of T. ſhe well entred for 
the Condition broken,41 Afſ.13; Condition 17. Zn 

( anſa matrimonis well maintained by the husband and wife againſt T. 
alchough it appeareth that the wife cannot now marry him , but becauſe 
the Charter was abſoJute, and it appeared that ſhe had received forty 
pounds of him for the land, ſhe could not have the averment, &-c. $ E.2, 
Entry 78.Fitz.N,B.21 foes 41 E.3.6.and 19. 4. Ha. Dyer, where 
' that is an expreſle conſideration in a Deed, another ſhall not be averred, 
but if a Deed be abſolute, and no conſideration ts expreſſed, a conſiderati- 
on out of the Deed may be averred,C.Lit.204.4c. 

 VVherea man giveth land to a woman, Car/a matrimons, and after- 
wards marrieth her, the Gift thereby is not defeated, 41.5 E. 2.C mi in vi- 
14 24-and if he will not marry her, he ſhall not have !Jfartrimonss prolo- 
cuts, F.N.B:205.F, But it ſeems that Writ doth not lye upon a Gift in 
tail 56. (2 part 74.40. | 

Leſſee for years, upon Condition that he ſhall have Fee if he be diſtur- 
bed, being diſturbed, he had an Aſlile without re-entry, 10 E: 3. Aſſiſe 
I 01.v54.6 R.2. Quid juris clamat 20.12 E:3 Voucher 265.Lit.81/ett.350. 

A Feoffment, upon Condition that if he hold the land peaceably fif- 
teen years, the Eſtate ſhall be void , and within the term the Feoffor 
grants the Reverſionto a ſtranger by tine, the Tenant attorneth, this is 
g00d, quere 45 Af.10. See the Feoffment was in ſurety of the term of 
fifteen years : And the opinion was againſt the (zrantee of the Reverſion, 
becauſe theTenant after the atcorament,& within the term, was put our. 


ct —_ non 
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X VI. Where a Feoſſment of Laxds jeiſed into the Kings hands 
shall be good. 


F the Heire be in Ward of the King , intrudeth upon the poſſeſſion of 

the King. and levieth a Fine, itis void; bur a fine levied by him with- 
out intruſion, is good to bind him and his Heires, 1 H.7.5. Fenes 26. vi:13 
H:4. 3. by Hazk, that by a Feoffment after intruſion nothing paſſeth. 

So of a Feoffment of Land, ſeiſed for primer Seiſin, or for tAlienation 
without licenſe. And Frowike conceives that the Seiſure of the King, 
of Lands of a Prior Alien, or for a Fine for Alienation , ſhall 
avoid every Feoffment of them made without his licenſe; and upon 
cenerall licenſe to alien ſuch lands, he ſhall not alien untill the Kings 
hands be removed. But a Feoffment ofa man outlawed in a perſonall A- 
ion is good, and the King ſhall not have the profits afterwards , other- 
wiſe it is of a term fbr years,21 H.7.7. 13 eAſ:59H:6 20. ac. 

Ifthe Heire entreth afrer Office found of a Tenure for the King before 
Livery ſued, and dieth, his Wife ſhall not have Dower : Otherwiſe it is. 

Uuu 2 of 
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of an Entry before Office,q H:7.1.Dower 18. And there Fitz. faith, That 
the Feoffment of the Husband in the laſt cafe is good, and: ſhall not be_ 
defeated by the Office after found, bar it is not fo in the book at. large. 
Schard conceives, if it be found by Office, that he who hath but for 
life, died ſeiſed infee, and held. of the King, here he in the Reverſfion 
might well make a Feoffment of the Land during the poſleſſion of the 
King, becauſe the King hath not cauſe to ſeiſe upon the matter : Other- 
wiſe it is where Livery ought to be. Bur where an O=ſter le main ſhall be, 
a Feoffment ſhall þe good after that in Chancery , before a Writ of diſ- 
charge ſhall be to the Eſcheator, yet before that the King ſhall have the 
profits, becauſe the Oſter le main is to no perſon certain, 10 E: 3. 3. A/- 
;/e 256. + | 
A If Leſſee for life upon Condition commit Felony, and after Exigent'be- 


+ fore the King hath ſeiſed, the Leſſor entreth for the Condition broken, 


the ſame is good, otherwiſe if the King had ſeiſed : But ſome thought 
that for the Condition broken after the Exigent, that he could not enter, 
27 Aſſ.50. And that after Seiſure he ſhall nor enter, 5 E: 4. 4.vs. 3 E. 4. 
27. 

Vi. 4.E.4. 23.If it be found by Office that the Kings Tenant is- ſeiſed 
of ſuch lands: if another hath rent out of the land, if he grant the ſame 
over, the Grantee ſhall not have the Rent, but by Petition to the King, 
So ifa Condition be broken, the land being inthe poſſeſiion of the King, 
there can be no entry for it upon the King : And ſee 4 E:4.23, what 
land is forfeited to the King, he. ſhall hold it diſcharged. - 
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- — 
FE —_ —_ = — — 
———— jc _ 


Eee Dent er ee 


X V11. Howthe ſorm of pleading of a Feoff ment ſhall be, andof 
the pleading of 4 Feoff ment made by Celſtui que uſe. 


Ee 35 H:6.63. ofa Feoffment, he ſhall ſay, In his Demeſne as of Fee, 
Band of a Leaſe for life,as of Freehold. . 

He who pleads a Feoffment of Ceftui gue ſe in Bar, may well plead pe- 
nerally that he entred, and d1d him enfeoff, if it be void by the Sta- 
tute, as that he was within age, impriſoned, &c. the other ought to al- 
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ledge that,T. 6 H.7,6.Verdi&.1 5. 
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I. Where 4 Reſervation of a Rent by Deed Poll upon a Feoſſment 
 ſball be good, and where it is not good without Deed, and of 
was 08, 


Ote by Needham and Littleton, that a Rent ſhall be well reſer- 
ved upon a feoffment byDeed Poll, for by the exceptance of 
rke Livery the feoftee hath agreed unto the Condition ,&c. 

8 E: 4.8. Feeffments 14. Danby contrary. 

Although the Deed of teoffment or confirmation by which the Rent is 
reſerved be indented, and the one ſeal one part, and the other the other, 
yet it the teoffor ſpeaketh all in the firſt perlon, it is his Deed onely, a nd 
the teoffee ſhall not be bounden, and the Reſervation y o1d by D.nby, and 
| ſowas the opinion of the Court ; bur if it be, This Deed witnefleth, &c. 

it ſhail bind borh parties, 25 H.o.3 4 E ftoppell 88. 
A Woman who recovered Dower, granted all her Eſtate, and:made Li- - 

very upon the jand, rendring Rent without Deed, -P: 45 E: 3. Scare fac i- 

4s 92, 

Danby in a manner agreeth, that aReſervarion of Rent upon 'a feoff- 

ment by Deed Poll ill be good, with theſe words, In cxjus res T_ 

»ium preaitt. the teoffic hath put fo his Seal : And upon a Gift intail, 

ſhall be alſo good without Decs,8 E:4-8.Feeffments 24. 

_ Ceſtuigaewſeentret]) and Leaicth, rendring Rent, this is a void Reſer-- 

vation, it he have not a Deed of it : As a Reſervation” now upon a ieoff- 
ment in fee, tor the Reſervauon is: in the feoffees, '5 H: 7. 5. Feoffmems 

3 Z« 

It was holden P:24 Fac: inthe Excheq ver Chamber by all the Juſti- 
. ces 1n the Lord Sh:ff/5i4 and Rethff: cale? That il eſis que uſe makes a 
Leaſe for life or years, that he convey no Reverſion: And upon ſuch 
Lcaſc- 


Feoffments and Reſervations. 
Leaſe reſerving Rent, the Reſervation is void, unleſſe it be by Deed in. 
dented,vi.21 H.7,25 8 H.7,8.27 H:8.13. ac. - : 
*  'A ﬀeoffment of a Mannor reſerving one acre, and Advowſon appen- 
dang, it 1 good without Deed, as it ſeems, for the Advowſoa goth rc- 


* 
< . - 


Main appendant to the acre, 5 E: 3.66. Livery 7. 


— ———_—__ 
<—_— 
— —— 
—_— ———_— 
— 
_— 
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| |. Where a Reſervation way de of part of the thing granted, or 
of part of that which paſſeth by the Feoſbment', and where re. 
fe ruUation ſhall be of the phole- Ss £ 


FD Y a generall Leaſe of Woods, all paſſeth, but the Leſſor may well re- 
Bea: the great Waod by ſucita Leaſe by word, 22 E:3 8. Feoffments 
36. . ET Lt Ma ; b..- as 


A man giveth all his Tenements in D.except one Chamber where him- 
ſelf lyeth, the ſame is good, rt E:3. Af. 86. | | 

Note, ifa man hold of me by Fealty and Rent, and I do releaſe him 
all my right in the land, ſaving the Rent, I ſhall have the Fealty alſo, be- 
cauſe it 1s incident to a Rent-ſervice, and the Rent is ſaved ſuch as it was 
before,11 E:4.11.RKeleaſe 16. So it I grant the Rent in that caſe, favins 
the Seigniory. But if he holdeth by Homage alſo, then the Grantee ſhall 
have but a Rent-ſeck by the grant ofthe Rent, ſaving the Seigniory, 29 
Aſſ:20.Grants 76. 6 | | 

C 2.part inthe Lord (romwells Caſe,ac.g E.3,1.ac. A man may enter 
into a Warranty, ſaving to himſelf his Rent, or Wards, 2 +: 2. Yoacher 
10S. and ſo was it adjudged in T #ſer and Bradberies cale, 23 Eliz. if the 
fAaving be by Indenture. a | 

A man grants totam partem piſcarie ſue, from D. to C. ſalvo flagne 
molendins ; by this Reſervation the fiſhing in the Pool is not reſerved, be- 
cauſe he may have other profits ofthePool, and there are no expreſle 
words of it, but if the Grant bad been Preter tagnum molendini mes. 

Skipton faith expreſly , that the Grantee ſhould not intermeddle 
there.. Alſo he might have reſerved parcell of the Fiſhing by expreſſe 
words: As parcell of his land ſeverall upon a Grant of Common in all his 
Lands. But ich ſaid, If upon ſuch Grant he had ſaid , Salva Pr/caria 
mea, it-ſhould have been void, becauſe contrary to the Grant, 34 «Aſc11. 
Aſj.316; | | | 

A man granted unto a Prior by fine a Parſonape, ſaving to him and his 
Heirs, the Preſentation to the Vicaridge, from Vicar to Vicar for ever, it 
was a good fine and good Reſervation, M.z H:3. Grants $9. 
A man gives a Mannor, ſaving to him and his heirs, one acre and the 

Advowſon appendant, the ſame is good,z1 E'3, 66. Livery 7. 


II. z/here 


Feoffments and Reſervations: | 


I 11. Where Reſervation of the profits of the thing granted ſhalbe 
good , what things may be reſerved, and where the Rz- 
ſervation shalbe void. | 


He Lord confirms the Eſtate of his Tenant, ſaving ancient demeſne, 
with Rent and ſervice; nothing ſhall paſsof the Services, 33 H. 6. 


EſtoppellS7. | 
If [enfeoff one of the Mannor of D. ſaving two acres, through which 


* 1 uſed alwayes to carry and bring my goods from the demeſa Lands. H”, 


in a manner agreed , That the Feoffor ſhould have that way,becauſe my 
ſelf had it as a profit of a Mannor &c. 7.20 E.3. Admeaſureſent 8. 
Profits of a mill affigned for dower, 45 Ed.z.Dower 50. alſo gifts in 
taile, and Formedons of them, 16 E.3. Zormedon 29. 
A man giveth Lands to an Abbot, Prior, and Covent, 7ta quod Prior &- 
onventns habeant omnes exitus &c. abſque hoc,quod Abbas, &c. aliquid 
{uſcipient ſolva prelacia ſua ratione conceſsionis preditt,and good, bug yer 
the Aſliſe ſhall be againſt the Abbot alone, 14 H. 4. 10. Non-ability 
2x, | | | | hg 
Common pranted for a Way upon an agreement without Deed, 15 E 
2, preſcription 51. | 


If a man makes a Leaſe upon condition that the lefſce ſhall not rake the 


profits, this is a void condition, 6 R.2. 21d jwris &c. 20, 10 it ſeems of 
ſuch reſervation 38 H.6.38. acc: : | 

A Rent well reſerved upon a gifc in Frank-almoigne, and ſo of Frank- 
marriage, 13 H:4: eſne 74: See a gift in Frank-marriage with his dzugh- 
ter Hl ibs & heredibus ſuis vtl curcunque aſsignare voluerit red: 
dendo 12 4: and a good. Frank-marriage,and the land ſhall revert to the 
| Donor after their deaths, without iſſue, notwithſtanding the Aſſignmcar 
of the husband after the death of thewife without iſſue, 13:1: Formedosx 
63* | 
See 4 H:6:22: by Martin, Where a man gives land with his Daughter 
in frank-Marriage rendring Rent, the Reſeryation is void, becauſeit is 
contrary to the teuure, which is to be quit and free, till the fourth degree 
be paſt, 26 Aſſ, 66: by Richell acc: and ſo in that adjudped, in Webb and 
© Potters caſe 25 Eliz: 13 B: R: 

Aman pave land tothe Prioreſs of D. by Deed, Dedi &c: onnnia. terras 
 Grenementa ab/q; homagio & fidelitate habend: & tenend; de me & hered: 


meis, 1eddendo inde mihs aunuatim 10s. tantan; pro homagio, & fidelitate, 


"+ pro omnibus qus exigipoter. ſalvo tamen [catagio Domint Regis, quan» 
.docurrit , and the party by this Deed claimed Frank-almoigne, but the 


Deed did not prove that, but it was holden by Brown and 1utford that. 


againſt that Dee1, the Feoffor nor bis Aſſignes ſhould not avow for ho- 
mage. yet eſcuage isreſerved, which drawes to ic homape, 7:19 E:2: 4. 
vewry, 224. A man 
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Aman pranted an Advowſon in fee, reſerving ten marks of Rent, which 
he took before by the hands ofthe Parſon, 29 E:3: A361. fo a man 
granted the parſonapge ſaving the.vicaridge, 2 H.3:grants 8g: 

Dnuere this caſe, For 44 E:3:45 C:5.part Edwards caſe, C.5:part: 4: 
The Lord Mowntjoys caſe, arent cannot be reſerved but out of things in- 
-corporeal, and not out of things incorporeall, as an Advowlon is. But 14 
E: 3.Scire.facias 122:The King may iſſue a Rent out of a Faire which is in- 
corporeail, and ſo out ofa Rent. | 


—_——. 
—_—— = — _— 


— 


1V. YVVhere Reſervation ought to be only to him who makes the 
Eſtate, and where Jo one of them, and where it maybe toa 
ſtranger. z 


' A Sfiſe ofRentby a woman, Ir was found that her husband did leaf: 

£ A the Land to the Defendant , reſerving rent to him and the ſayd 

woman-his wife, for their lives, -and that he was ſeiſed of the Rent «nd 

dyed &c. Berry, Becauſe it appeareth no «- f: of the Defendant to tte* 
wife, & c. but the husband reſerved &c. a:'d he could not pive to bis wife, 

-the-wifeby award took nothing, 13 E.2.Feeffments 108. | 

Ye. Lite] go, Doftor and Student, 94. It is a Maxime in Law, that a 
Rent properly as a Rent,cannot be reſerved to z ftranger, Vi. 2t #.,7.2 2, 
by Frowick, A diſtreſſe cannot be given to a ſtrang:r toaLeaſe, 45; £ 
3.15. A man gave land in gaile, reſerving rent to him and his wife, ic was 
void astothe wife. | | a 

N. acknowledged, &<c. the right of E. wife of R. Come ceo, &c. and 
for that R. and E. did render unto N for the life of H. 8ud bis heirs, and. 
r.0* received, without giving the husband aiſo ſume «tate in the reſer- 
yaiivnof the reverſion, 'becauſe he was party tothe render, 16 Edw 3. 
Fsnes 3.&c. upon ſuch fine to the husband and wife who render for lite, 
he couli not reſerve the reverſion to them and tothe heirs of the | :5- 
band,: where upon examination, it appeared that ſhee had a joyrt eftace 
wich the hus band in the fee before, þecauſe nothing is deveſted but the 
Freehold, nor the Reverſion cannot be reſerved to the heirs of both by 
fne. Bu: Trem ſaid, That the reverſion mighe be to them and et» the 
Heirs ofthz wife, becauſe the husEand that hte fee before, $8 £2w. 3.3. 
Fines 87. ; 

w. levied a fine to f, as thoſe, Qne 1. and (A. his wif: had Sc. the 
rendring of the landto hm in taile, Tenend: of the cheif Lord, and 
Reddend: .to the husbind during b's4ife, twenty pounds with diverſe re- 
mainders over, each to hold and render co the husband as before , and 
£00d, without reſcrving any thing to the wife, if ſhe had not #ny eſtate 
before. But Sheard ſaid, That ſuch Rent charge could not be good by 
way of reſervation, namely to charge the iſſue in taile, for which _ 

| the 


Feoffments and Reſervations: 
the fine was levied without the reſervation, 9 £.3.6. Fines 59. 

A. enfeoffed C. in fee, rendring to him and B. 4o x. per annum, with 
clauſe -ofdiſtreſſe, and A. and B. brought an Aſliſe of the ſame, which 
was challenged ; becanſe that B, had not any thing in the land, 0. Ber- 
75, If we ſhould award the circle ſufficient, yon ſhould be artainted of di- 
ſeilin, wathoat taking the Aſſiſe. Sroxve conce//it, and the Aﬀliſe was ta- 
ken by aſſent of the parties, 18 E.2.Aſ/e 38r. 

Land is given co husband and wife in ſpeciaſl raiſe, tte remainder to 
the righ: heirs of the husband, who dyeth without ifſue, the wife took 
to husband one R. and they by Indenture did leaſe che Land co 7. who 
was right heir of the firſt busband for the liſe of R. readring rent, and 
and re-entry for not payment ec. he payd the rent , and afterwards en- 
| feoffed N. in fee, and for the rent behind in the time of NV. they entred, 
and being put out, did recover in Alliie, upon this matter foand,and that 
for the rent behind, for there was no forfeiture, becauſe he who made 
the Feoffment had the reverſion, and their leaſe to him was no ſurrender, 
for he was concluded of that by the Indenture, which did affirm the 
reverſion in them. Alſo the Reverfion ſhall not be ſaid to the husbard by 
the leaſe made for his life, for that is not expreſſed in the Deed, and he 
wife was remitced by the entry, 29 A/:i/e 64. Aſ51/e 292. 

Husband and wife, andthree ſeiſed in fee, lrale the land to a ſtranger, 
reſerving to them and co the heirs of the three, and afterwards all of the m 
brought waſt againft che Tenant, as Joynr-tenants of the fce, and well, 
for the recovery 15void in a manner, by Schard and Wilby, becaufe the 
Eigne ripht ſhail nt be ſo devefted. and the deed ſhall be nv eft»ppeti ta 


busband and ++ 1fe, to claim their reverſion; for a man may welt avoid his 


deed male, although not tis fine, by z//by, 14 Eaw.z. Brief 282. 
See +8 £,3.8. That iuch reſervat:on ſhall be good by intendment, that 
he hid fee befoice. 538 H.6.24.2R 3. acc. | 
Note, If the King leaſech lands by his Letters Patents, rendring rent 
_ t0aſtcanger, the ſam- is good , and the ſtranger ſba'l diſtrain for the 
ſame, 3nd ſhall have deb atter theleaſe determined, &c. 7.35 H. 6.36 
Prerogative 5. 


en OO EE —_ — w- —— > —_ a D—— = COILS 2s > ce — ce Es oe me Oe OO, ————” —_—_———_ 


————  — — - oo 


_ V. Reſervation by the word ( Salvo ) &*c. where it ſhall be of 
the Anciewt R'nt,and where of new Ec. reſerved vy that 
Deed and by the words, Reddendo, Factendo, Reſcr- 
vando, &*c. 2 


*Axby ſaith, That this word ( Salvo) cannot make a new rent , 
but ſhall ſave that which was before, 35 H.6.13.Eſtoppel 57. 
A man grants a Piſcary, &c, Salvo Fragno molendins, which was with- 
: ob RX TX TL 
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Feoftments and Reſervations. 
in the precin, &c.the ſoil and liberty to uſe for the amending of the mill 
&c. is ſaved , and not the fiſhing there, and fo no parcel] of the thing 
eranted, if the thing do not paſs by the grant, for by thar word, parcel| 
of the thing granted is alwayes reſerved : Bur Preter tagnum, ſhall take 
away all priviledge of the grantee init, 34 Aſſ 11. Aſ 316. 

Lord and Tenant by fealty and Rent, the Lord doth releaſe his right in 
the Land , ſaving the Rent, he ſhall have the fealty alſo, 12 E.q.12, 25 


13.46. | 

If A qhich held by Knights ſervice mike a feoffment in fee to hold by 
2 d. that is to ſay, P70 omnibus ſervitys, ſalvo forin{eco ſervitio, before 
the Statute, yer the feoffce ſhall hold by Knights ſervice, agreed, The 
Feoffee, Pro hemagio /uo, ſhall hold by homage during the life of the 
Feoffor only, but the beirs of the feoffee ſhall never do homage. Schard 
ſaid, That by exception a man cannot reſerve any otherthing, which was 
not compriſed before in the grant, g E.3.67-AvoWry 15 4. 

Feoffment to hold by twopence /ro omnibus &c. faciendum. Capital; 
domine ſervicia debita &c. be ſhall hold as the feoffor , but ſhall not do 
corporall ſervice, and he ſhall take advantage of a Releaſe which is pu- 
iſne, 49 E.3.10, Account 44. 

Fine ofa Mannor except the third part, and that alſo granted by way 

of Remaindcr, 16 E.3: Fine 4. 

A man gave lands Texexd. /ibere & quiete, faciend. forinſecum [ervi- 
ciam, and becauſe it was not expreſſed Faciend.forinſecurm [ervicium ca- 
[itali Domino, It was adjudged that he ſhould hold oi the Feoffor, 13 
H:3: Guard 152, | | | 

And by this, viz. Salvo forinſeco ſervicio, nothing is ſaved but accor- 
ding to that which is charged over, and noc according to that which his 
Lord paramount is charged with over, 26 Af.66 Grants 75, ſee there the 
judgment contrary. (heke ſaith, If the Lord releaſeth all his right to lis 
Tenant rendring 2 4: this is void, but if it be to hold by 24, or reſerving 
2 d:this is good, becauſe it appeareth co be parcell of the Ancient'ſervice, 
and he ſha'l have fralty : Alſo he ſaith, That a Feoffment at this day 
to hold by 12 4 is-yoid. becauſe it doth ſuppoſe a Tenure, but rendring or 
reſ:rving 2 4. is good, and Pigor ſaith, That Confirmation of the Lord , 
to his Tenant Redderdo 2 4.15 good, becauſe by recitall is a Tecure ſup- 
poſes, and this is parcel! of the ſameRent, 21 E 4. and 22 E.q Scire 

facias 52. 

If the Lord maketh a fe fiment of pa:celi of his Mannor doing fit :t 
his Mannor, this is ſuit-;ecvice, for which hee may diſtrain, g Aſſi/e 24, 
eAvoWwry 176 2 

A man leaſeth land for life, Dummedo ſolvat, tn the Leſſor for his lifs 
107. he hutha iree-hold in this Rent, 3 E.3.15 A”/e 72, 

A man granred aReverlſion by Fine in tile to huld of him, doing to 
him for his life, 20 /. after the ſervices done , &c. 17 Edwa Execnts- 
OB.112, ; 


If 


Feoffments and Reſervations. 


If «A. held of S. before the Statute by Fealty oaly, and he enfeoffeth 
'B, ſaving to him 10 8 rent, this is void, becauſe it w is nor before, by x/:/- 
by, and Green, 26 Aſſiſe 66, Grants 75 . And there Ths+pe ſaith, that 
ncthing ſhall be reſerved in a gift in frank-marriage by the word Salvo , 
becauſe this is but implication, which ſhall not cake away che priviledge 
given before, but may well be by the words, R eadendo, of Faciendo , 
Oc. : 


—_—_— : : —— 


V I. Reſervation of Rent upon s Fine , where it ſhall be good. 


Pon a Fine Sar connfans de droit come ceo, ec, a Rent ſhall not be re= 
ſerved,; ſo of a Fine upon Releaſe, becauſe theſe are execu:ed,and 
the Conuſee in poſſeſſion, but upon a fine executory,, as a fine vpon 
Render , a Rent may well be reſerved, H.5.R.2.* 5»e 1.vi.39 E.3 1.and 
46 ©.3.Fine 43, againſt the Reſervation. T.2 E.2. Fires 11. 7 Edw.3.17. 
Fines 83. | 
A reverſion well ſaved to him, who renders by Fine, 16 ©.3. Fine 3, 
but not to him who acknowledgeth a Fine, come ceo, &c. 1 Eaw.3.s5. 
and 6. | | 
eAreleaſeth to B by fine, and for that B grants to hima rent of -, 
with clauſe of diftreſſe, and ic was received, 39 E:3.1. Fin- 32, 
The husband and wife grant and render a Mannor by fine for life ren- 
_ dring the firſt year a penny, and the ſix next a roſe, and sfterwards a 
hundred pounds per «x. withre-entry, and this is refuſed, but might be 
received with clauſe of diftreſs, 44 E.3.22.F1nes 36. 
Vi. 27 H.8 24. A fine levied upon a grant and render upon a Conditi- 
on, vs33 H.6.52. | 
Husband and wife Tenant of che life of the wife of her land, he inthe 
reverſion, grants and renders to the husband forlife, &c. 44 Edw.3 Fine 
Te | 
7 A rent reſerved upon a Fine of grant and render, releaſe levied by 
the husband and wife Tenant for the life of the wife, 28 E.3.95- fines 81 
25 E.3.38.fines 7 8.acc. his ; 
Choke ſaith , If the Lord by fine reciting the ſervices certain ; relea- 
ſeth ro che Tenant his righe, reſerving parcel! of the ſervices, the ſame 
is good, and ſhall not be a new ſervice, 6c: 22 E.4 Scire facias 52. v4 39 
E Z.I. Def: Vs 2 H. 3:5» 
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Feoff ments and Reſervations. 
V II. Where a Reſervation ſhall be of a Leſſer Eſtate then he had 


before , and where the Eſtate ſhaibe changed by it, and where 
it is contrary to the Eſtate. | 


Ankeford faith for Law , That a man cannot reſcrveunto him a leſ- 
Hz: eftate then he had before, as taile after the Statute of Dox;s,but 
upon ſuch reſervation, he bath fee as tbe taile was after iſſue had before 
the Statute, andthere 7Thorye and Haxkeford doubred of taile reſerved 
by fine, 14 H.4-1 3. Afonſtrans 131, an Eftate reſerved co the Feoffor, is 
Fee by Berry, 29 eAſſi/e 17. 

H and I. his wife Conuſees,. did render the Conuſors for life to ho14 
of them and the heirs.of H. begotten on the body of 2. and that after his - 
death, Omnia predilt.terre &c. fhonld remain to H, & beredibas ſuis 
prediftss, the remainder to the right heirs of H: and theright heirs 
brought a Scire facies &c, and the Writ was abared, becauſe the fee was 
executed in H. and the tail void. Alſo the Writ was Remanere, where it 
ſhould be Revertere 2H 5 8 Scire factas 57 vs the book. | 

A man gave lands in taile, the remainder to himſelf for life, there. 
mainderto a ſtranger in fee, and although the remainder to himſelf was 
void ( yet Her/e put adiffercnce, where the remainder i: over in fee, or 
not ) yet the remainder to the eſtranger ſhould not be voided thereby, 
7.F 3 19 Formedon 73. | 

A man cannot give to himſe)f a leſſer eſtate by reſervation, for then he 
ſhould give him an eſtate which he had not &c, &c: 42 E.3 5 and 11 fe- 
offment s 96? 

N held of T in ſoccage, he of the King in cheif, V gave the land to hold 


| by 24 Salvoforinſeco ſervitio, adjudged that the Donee ſhould hold by 


"Knights ſervice, the reaſon #ilby gives, becauſe heis but a forren Lord, 
S theKiog 26 Aſ,, 66. Grants 75: ; 
Bur the Lord may well diſagree to the Feoffment of his Tenant to him 
and another, the Livery being to the other, and that for his ancient 
Intereſt in the Land.ro E.4 1 3 and ſuch feoffees, the Lord did diſclaim in 
the Chancery in a S»bp+»a, for the cauſeaforciaid, 16 E 4 4 and 5; but 
g20ds given to me are in me, unti}l 1 do diſagree in a Court of record, 7 
E 4 8 Sir Robert Oxenfeilds and Knivets caſe.16.E,4.4. &5, 


——— D— 
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VITI. FW here more or leſſepaſjeh, and of the Letter of Attor- 
ney exceeded, and not pur,ued. ; 


Fa man makech a Deed ofrwo acres, and very is made of foure acres 
Sechuags format harte, the .ogr Acres ſhall paſs by the Chai cr: by 
4 _ | Danby | 


Feoffments and "Reſervations. 
Danby, Nechaw and Piggot, and that by the livery only : Piggot, If the 
Deed be of a Mannor, or of a houſe, and ſuch Livery of thirty acres, che 
Acres paſs by the Deed : Choke,this is where two acres are known by the 
name of foure, or the thirty acres by the name of the Mannor, 47 E 4 
feofſments 23. | 

If the Charter be of fee, and the livery upon it but for life, this is a 
fee ſimple, 13 E 3+ eſtoppel! 177. 

A Charter is gene'all, Habexdwm for years, and livery is made upon it, 
yet nothing ſhall paſſe but for years, 19 E 3ralen; 


— x < 
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IX. YVVhere a Feoffment or Gift ſhalbe good without ſpeaking of 


heirs or Succeſſors, 


A Grant to the Mayor vud Commonalty during their lives, is not de- 
terminable, by Brian 22 E 4: Froffments 29. 

A gift to an Abbot and Covent, is fee without more, ſo of a gift, eccle- 
fiade D.T.11 Ha. feeffments 42. 16 H.q. Feoffments 100. Ns 

The Father enfeoffeth che ſon , and afterwards the Son declares in the 
Church, that be is contented chat the Father ſhall have the land back a- 
gain as fully as he pave it him, the inheritance ſhall paſs without more 
words, 39 Aſ.12. Feeſfments 88. | 

A grant to the Monks of D: without ſpeaking of Succeſſors, is a good 
fee, 32 E:3:acc. FO | | 


— Mi 
is... 
——  O— — 
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X, Where a Feoffment made by a Dean , or Mayor (all be vo;d , 
where good, 


N Ote, A Leaſe or a feoffment made by the Mayor ſolely: or by the 
Dean ſolely, is void; ſo 11 ic be made by the whole body, if he ha+h 
not a deed ofit, 22 E4:4: Feoffments 29: 4 H.7:17: But Town/end laich , 
That a Corporation may have a Secvant, and neceffary Officer withouc 
deed, Feoffments 32. | 
Treſpaſs, che Defendant juſtifies as ſeryantto the Mayor and Commo- - 

nalty, and good, without ſhewing a Deed, the ſame not being of« thing 
which doth veſt or deveſt the Frec-bold, 7 H:7: 16; Hſorſtrans 115: 


X 1Where 
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th: manner of it, and where the Feofſee +hall make a Fe Fa 
ment or a gift, and binde the Laud to Execation, 


JF Ceft#i qe uſe in taile mike a feoffment in fee, this is gnod, and ha! 


bind him and che feoffze during his life , but af.er his deceaſe, the iſſye 
in taile may enter, 27:4 H:7: 18. 
If {eſtas que u/e make a gift in taile, the reverſion is to the feoffers (» 


of a Leaſe toc life, and they ſhall have w.ſt without attornment, rd re. 


ſervation of rent is voi i withouta Deed, becauſe the feoffees or ſtrangers 
and Ceſtui que ſe hatch not the reverſion, but if Ceftui gue w/e make a 


Feoffment in fee up n condition & it is broken, he ſhall re eacer, and re. 


tain, and the Feoffees ſhall have nor hing, 5H 7:5. | 
Tenant by Statute Merchant, and by E/egit ſhall be aided by the Sta- 


tute of Richard the third, of Uſcs for it is as a Leaſe, andthe Statute hath 


relation toa ſtature Merchance,where a Leaſe was male before che ſt: tute 
made, and theentry of the Leſſee ſhall be maintained afrec, alch-u gh he 


were ouſted before the Statute, 7 H. 7.6 vi. 14 H 7.14, 
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I. 1Vhere the King thall have the VVard by reaſon of Lands , to 
which the heir hath right of Entry , and Title, and where 
the King may ouſt the Feoſfee, and reſeiſe the Lands af- 
ter LiV.ry. 


alien with Warrarty, and to take back an eſtate in ſpeciall ra le, 

the Remainder to his right heirs. Now after his deach his heir 

being within age, and the ward of the King, he made a feoffment 

with Warranty and dyed, his beir within age and Ward of the King, the 
wife had taken the profits,and after the death of the kusband his beir _u 
; ave 


H E who ho'deth lands in taile of the King parchaſeth his licence to 


Feoffments and Reſer vations. 


have a Scive facias againſt the wife, and ſrall charge -her with the pro. 
firs of the two parts atter the death of her husband, notwithſtanding ſhe 
45 widow of the King hath made Fine for her lands, and notwitſtand:ns 
the licence, for the King was deceived in that, and the third ſhe ſhall re: 
tain for her Dower, yet it was faid, that ſhe ſhould forteit it, becauſe 
ſhe was party to the Feoffment, &c.40 Aſſ.36.Gard 1, 


it. was found by Office, that C. did alien by licence, and took back an 


cate to himſelf for life, the Remainder to his Son and his wife &+c. they 
| lave liverie as purchaſors, and afterwards upon a Fine found in the Ex- 
chequer, that he was Tenant in Tail, the Reverſion to the King, it was 
holden that the King ſhall have the Ward, becauſe the Husband was yet 
within ape ; but ac tull age, that he might well deraign the warranty a= 
cainſt the feoffees of the Father &c. 21 E,3. Livery 32. 
Vide C.1 part inthe Caſe of e/ton woods. g1 Aſ.15.40 A's 36, ad- 
judge that the licence was void, and ſhall not enure to make the grant 
s:od during the life of Tenant in Tail. 


Note, it it be found by Office, that if an Infant who is in Ward of the 


King, hath ritle to enter into land as heir, for a Condition broken, the 
King may well ſeiſe that land in the Right ofthe Infant, the Caſe was, 
that the King did licenſe his Tenant to enfeoff two men, upon Condition 
- that they ſhould give back the Jand to him in Tail, the Remainder t9 a 
ſtranger in fee, he would not take it back, but by fine, and depending 


thar,died, and the feofment upon Condition was found in the Office, and - 


the Ward ſeiſed for other lands, and a Scire facias againſt the two, and 
itwas ſaid, that the Tail was deſtroyed, becauſe the licenſe dete:m n:d 
by the death, and the heir ſhall be reſtored in fee, 19 E.3. Entrie Cong ear 


| He, 39 Gard 114. 


Note, if the Kings Tenant leaſeth for life by licence, and dieth, his - 
leir within age in Ward for the Reverſton, and the leſſee a'i-neth in fee. - 


the King may ſeiſe the Jand in the right of the Heir &c. 19 £#. 3, 
Gard 1 I 3. | 
[ide C 7.part in the Earl of Bedfords Caſe acc. the King in the Rig)t 
of the Heir ſhall avoid mean eſtates after Office found, C 8.part, 7 cw- 
er/ons Cale acc. | 
The King and every Lord ſhall have the wardſhip of the Heir of his 
Tenant, vpon whom there was a Difſetftn in his lite, and an eatrie in his 
Right, 48 F. 3.8. | 
And the Donor ſhall have the Wardſhip of the heir of the diſconti- : 
nuce of Tenant in Tail,48 E.3.8 20 H.6.70. Avowry 21. Butit my very 
Tenant al.eneth and dieth betore norice,yet I ſhall have the Wardthip of 
tis heir, becauſe it is of the hetr of the Diſſettor 2 E.4 6. | 
A manenfeoffeth two upon Condition, that aicer his death they ſhall 
enfeoff his heir, it hehathan Heir, and 1t not, that they ſhould make a 
Chappell, and 13 was found clat-he had a daughter within aze, ſh ſhall 


. 
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ve in Ware, but the Feoffees may well traverſe the Office, as that the 
feoffment was abſolute, and without condition, 42 Af.6 Traverſe 24. 


— ———— 
LAM 


| SO 


2. Wvichment of Ward broscht by the Kine, 


 Raviſhment of Ward brought by the King was awarded good: So ic 

X ſeems he ſhall have what Action he pleafeth,47 E.3 Gnard 30 be- 
cauſe tranſitory, but he ſhall not have an ejetment of Ward, becauſe ]. 
thatislocall, 1 H.7.19. 

A Raviſhment of Ward by the King, the Defendant ſaid, that the an- 
ceitor did enfeoft him, without that, that he died the Kings Tenant, and 
for Title tothe body, ſaid that the Anceſtor held other land of him by 
Knights ſervice ee. and note, I may well retake my ward, who is ſeiſed 
by the Eſcheator without any Right, and without Office fourd for 
the King, 14 H.4 15. Guards Bg. | | | 


— ————_ rem mwmcoummage mn I Ws — 
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T1. Fhere a man sbhall bave the Ward by priority, and what is 
priority, and where IT [jjugble, and where the Lord by pefteris- 
rity full have the body. 


T JE who purchaſeth the ſeigniory by priority, ſhall have the advants- 
4 ges per Curiam, M.2 -.q Guards 2.Temp.E 1. Gnaras 174 adjudge 
acc. It is a good Plea in a Writ of Right of Ward of the body,to maintain 
priority, to ſay, that he held of 7. whoſe Eſtate he hath by an elder 
teoffinent &c. Anno 3, E.3. Garas 19. Or that he held of him, and thoſe 
whoſe Eltate he hath before he held of the other,and thoſe whoſe Eltates 
_ hehath, 13 E.3.Gnards 39. 

Ifſue ſhall not be upon the priority, but where the Tenancy is contel- 
ſed according to the Declaration, and therefere if the Defendant doth 
conteſle parcell holden of the PlaintiF in Knights ſervice, and parcell of 
Iimſelf in Socape, and faith, thatſo much is holden of him by Knights 
ſervice, by an ancienter feoffment, the Plaintif ſhall generally maintain 
his declaration(s)chat all is holden of him &<c.for if he thall anſwer to the 
priority, the Count thall abate &c. 6 E.3.48.Gzard 16.'8E.3 29 & 37. , 

Ina Raviſhment of Ward it is a good plea, to fay, thar he holdeth ot | 
L:m by an elder feofment, without ſaying, of whoſe teotment, 11 H.s. 
16. Graris 52. lo HG, 19. | , 

Iffue was taken upon priority by aſſent of the parties,10 H 3. Guard 
159.and 16 H.3 Gzard 144. 17..3, Gards 146, A Writ ſent to inquire 
after Iſſue joyned. | . | 
— _Fewhich holdeth one moiety of 7, the other of FS. doth enfeoff pe” 

| 0 
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of the whole land, to hold of the chief Lords, now $.or T. hewho firſt 
vets him ſhall hare the Wardſhip of the body of the heir of the teoffee, 
1.8. E.3.57 Gard: 26. — 

If a man holdeth two ſeverall Mannors of two ſeverall Lords, and at 
one day makes two ſeverall demiſes of them by Fine, and taketh back one 
Mannor to himſelf and his wife for life, the remainder to his Son, and 
the other to him for life, the remainder to the ſame Son, the wife dieth, 
the husband dieth, the ſon at one day entreth into both, and dizth, his 
heir within age, now he which firſt happeneth ic, ſhall have the Ward- 
ſhip of the body, bur it is ſaid, that if the wife had overlived, that Man- 


nor of which ſhe had an eſtate ſhall be holden by poſterioritie, if the heir _ 


hath entred inthe other Mannor living the wite, but then the other party 
ought to ſhew that &c.33 E.3. Gards 162. although it was awarded, that 


that Lord ſhall have the Wardſhip of the body of whom the Tenant 


held moſt Land, without having regard tothe priority, but there appear- 


ed no priority,ſo it was holden as an equall feoffment, 8 H.3, Gards 139. 


The Queen doth purchaſe a Seigniorie by priority, and: ſurrenders the 
ſame to the King, who grants it back to her for lite, ſhe ſhall have the 
Wardſhip by priority, 24 E.3.Gards 27 5 E.3. Prerogative 20 agrees 
of the grantee of the Queen over. And ſo Grees thinks 24 E.z. although 
the King had granted the remainder over in Fee, and although that bo 
Seigniorie was by reaſon of an honour, and not by reaſon of the Crown, 
Sie Fitz. N.B.142. contrary in the point. | 

Every priority is extinct by the purchaſe of the King, although he dif- 
miſſe bimſelf afterwards of it, by the opinion of 24 E.3.21.Gards 45. 
Bur Hs/ ſaich, that the grantee of the King of the Seigniorie, ſhall not 
have the ſame advantage of priority &c. which the Court granted, 14 
H.4.9 Gards 86.12.E.3. Prerogative 23. | 

But the Committee or the grantee of the ward ſhall bave the Kings Pre- 
rogative, becauſe he remains Guardian, and the other hath not the Seig- 
niorie, and therefore the Grantee of the King ſhall have it, becauſe of 
Ward, aithough chat he holdeth of another Lord by priority, 12 H.4.18. 
and 25 Garas $1. See of that Stamford cap.2. 


The Lord by poſteriority brings a Writ of Ward againſt the Mother, 


&c. and hanging the Writ the Lord by priority grants tv her the Ward, 
ſhe may A that in Bar, 21 E. 3. Garads 306. alſo it ſhall be a good 
Plea for the Heir, in a Writ of aritagio foris faito, by the Lord by 
polſteriority, to ſay, that he hath agreed with the Lord by priority, and 
the Plaintiff ſhall nor take iſſue that he held of the other by priority, bur 
the ſame ſhall be, if he holdeth of the Plaintiff by priority, or by equall 
Feoffment, and that he firſt ſeiſed him, or that he doth not hold ot the 
other, 44 E.3.15.Bar 201. By | 
Ina Writ of Ward, the Defendant ſaid, that the Anceſtor he'd of AZ. 
who holdeth of the Defendant, and that the Anceſtor held of 1. by an 
ancienter Feoffment then of the Plaintiff, and that the anceſtor brought a 
| E © WIL 


529 


530 


Wards. 
writ of Meſne againſt 2. and did forejudge him, and attendred to us ;». 
mediate. Schard, The Lord ſhall have the ſame ſervice of the Tenant, a; 
he ſhall have of the Meſne, be it greater or-leſſer, which the Tenant did 
before to the Meſne : So all the change is in the Tenancy, and thar ſtall . 
change the priority. Pars. The Statute ſpeaks of priority of feoffment, 
and here the Tenant continueth his eſtate &c. Schard, you ſhall be help- 
ed by plea by the Statute, Hull 14.E.3. Guards 37.and it was ſaid, that 
by ſuch forejudger, the Tenant ſhall hold of him by priority, of whom 
hee held by poſteriority ,. although. that the Lord Paramount ſhal] 
have the ſame Service now of the Tenant, by Schard, which he had hbe- 
fore of the Meſne, H, 33 E. 3. Gards 12. allo Schard aprees that the 
change is in the Tenancy, becauſe he is in the place of the Meſne, and he- 
cauſe the Lord which was by poſteriority fhall have the priority, and not 
the Lord of the Meſne, becauſe he hath not the eſtate of the Meine, and 
becauſe he cannot ſay, that the Tenant holdeth of him, and thoſe whoſe 
eſtate he hath by Eigne Feoffment &-c: | | 
* Bur ®wmare, if the Meſne had held before of the Lord by priority, as 
the Tenant did of him, if that priority doth remain, 11 E. 3. Gards 
IF. | 
In a Writ of Ward, the Tenant doth diſclaim, and faith, that one R: 
hath another Writ depending againſt him, and he 1s ready to anſwer to 
whom the Court ſhajl &c. and becauſe the Infant was married in his po{- 
ſeſlion, he loſt the value by award, and the Plaintiff did enterplead, and 
R.ſaid,thart the anceſtor held of him by an ancienter Feoffment &c. 7 E.2. 
Guards 121, | 
_ Andthe Defendant ſhall anſwer the value of the marriage being found, 
:hat he held 'of the Plaintif by priority, if married &c. 21 E,3.7uds- 
ment 150. , 
1:gleby ſaid, that if the Tenant was diſſeiſed of the Land holden by 
priority, for which the Lord by poſteriority ſeiſed the Wardſhip of 
body, and afterwards the Heir doth recover, or entreth &c. the Lord 
dy priority ſhall bave the Wardſhip of the body, quia ceſſat cauſa, Fyfe 
I deny you that &c.H.33,E.3.Gards 162. 


————— —— 
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111, EjeFwent of VVard, where it shall be of Land and of the 
body, where of the Land onely, and where it shall be brought 
againſt the Heir himſelf, where of Land and Rent, 


Jetment of Ward of the Land, and of the body was adjudged 
400d, 2 E:3 Gardq. 

Fitzh. N*B.139 b.acc. But ſee 22 Eliz,Dyer 369.C.l0part 130.C. 
HI part 45. B. that Ejectment doth not lie of the body and Land, and 
therefore the Judgement was given, and damapes for the Land onely. F 
An 
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And that is by the Common Law, and not made void by the Statute, 
which gives another Writ for the body, 3 E: 3. Gaaras 18. The opinion 
of Mntford ſeems contrary of the body, becauſe he cannot be ejected of 
it,13 E.2.Guard 4.and 14 E.3.Breif 316. ſuch Writ was abated, be- 

cauſe it ſuppoſed alſo an Ejetment of the Heir, &c. 
 Raviſhment of the Ward of the land and body,and the Defendant plea- 
ded Joynt-tenancy with him who cled ſeiſed, 2 t :4.27.G#ards 62. fo ads 
mitted the Writ. | 
In Eje&ment the Defendant ſaid, that he himſelf was Heir,ſo he ought 
to have a writ of Intruſion, for which the writ abated, 32 E. 3.breif 347. 

Eje&ment lieth againſt me upon an Ejetment made by my Servant by 
my commandment, or without my commandment, if I rake the profits: 
But if ec. do eje& me, and B.doth ejeR him, I ſhall not have Ejetment 
acainſt B.38. 4/.9.38 E 3.18. Guards 89. ; 

Vi.12 H.q.1o. If two eject me to the uſe of one of them, I ſhall have E- 
jetment againſt them both, and if one dieth the Writ ſhall not abate. 

Eje&tment of Guard of land, the Defendant ſaid, that the Anceſtor dd 
not held the land of the Plaintiff, and the plea was not allowed,s E:3.21. 
Guard 28. | 
; 12 H.4.10. by Haxkford Nor-tenure is no plea in Eje&tment of Watd, 
but he ſhall anſwer to the Treſpaſle. | 

Eje&ment of Ward brought, ſuppoſing that he held land and rent; Ir 
was faid, that the Meſne held tt.e land not the rent, and that there could 
not be an Eje&ment of a rent, and that a writ of Eſcheat, or Ceſſavit ſhal 
ever ſuppoſe a rent to be holden, &c. and yet the Defendant paſſed it 0- 
ver, and traverſed the Tenure,13 E.3.G»ards 38. But a writ of Ward, 


ſuppoſing that he held land, and rent was awarded good, 22 E. 3.10, 


Guards 42. And the writ of Ward ofa Rent alone,awarded good, where 
the Anceſtor had made a Leaſe for life, ſaving the reverſion and rent, 19 


E.3.Guards 40.71.8.£.4.2 0. But he ſhall count that he held the land by 


- 


the rent, &c 10 H+6.12. | 
Vi. Br. Ejectione Cuſtodie g.EjeRtment doth lye cf a rent without poſ- 

ſeflion or Seiſin, for there is a poſleſiion in Law, and the rent cannot be 
received till the rent day. 


—  C__— EE - — — CCC —C—C_—_— — 


IV. Where one ſhall be in Ward, living his Fatker, | 


A Writ of Ward of the body of 7. the heir of Mawar, the Defen- 
dant faith, that he is Tenant by the curteſie of the ſame land, and 
that the Infant is his Son and Heir apparant, and that he is ſeiſed of other 
Jands which he holdeth of anotherby Priority,and the Plaintiff could not 
deny. it, and therefore the Writ did abate,z E.2.Gard 2. And to ſuch 
Tenant by theCurteſie one may de in Ward in the life time of his Father, 
31 E.3.Gard 154. | 


dE. SEE 
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See 29 H:8, Dyer 8. and F:N:B:143. Ifa man be Tenant by the Cur. 
tefie of the Tenancy, the Heir ſhall not be in Ward during the life of the 
Fenant by the Curteſte. | | 

But being his Heire apparent he ſhall not be in Ward, although the 
land of his Mother be deſcended after her death, ſo as the Father cannot | 
be Tenant by the Curteſie: but the land ſhall be in Ward, 33 H: 6.55. 
but ſee F: N: B: 1.43. that the Heir apparant of the Tenant by the Curteſie 
ſhall not be in Ward, although he hath no land to deſcend to ſuch Son. 

If tand doth deſcend to the ſon which is holden of the father by Knights 
Service,quere if the father ſhall be Guardian, by reaſon of his Seigniory, 


. or Guardian byCurteſie. vi. P//W.Com.C.6.part 22. Lt. 25. The father ſhal 


ſhall have tke wardſhip of his ſon and heir apparant, jure natare, and 

ſhall not forfeit the ſame by Outlawry,z1 E 3. Guard 154,4c,18 E:3.25. 
See that the Mather who hath no land ſhal! have the Cuſtody of her 

Son for Nurture, 


—__r_» | INS 
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V. Ii here Guardian in Socage ſhali have a Writ of right of Ward, 
where Ravishment, and where Fj:(tment of VVard. 


Aviſhment of Ward is not piven by the Statute de Leredibus maſcu- 

[is,&c. to Guardian in Socapge, but by weſt. 2. cap. 24. nod nullus 
recedat a cancellaria ſine remedio, &c.T.E.1.Gards 133. ac. And the Writ 
which fates /egitimam etatem, deth not expreſle what age is good, 3 E. 2 
Gard: 6. but ſee F:N:B:1 39.that this Writ 1s given by equity of the 
Statute of de heredibus maſenlis, and therewith agreeth old N:B.95. 

Raviſhment by Guardian in Socage, Pnere, vs & armis rapait abdux- 
it, & maritavit,ad damna,&c. and found damages, and that he was un- 
married, and recovered damages, 1 ZE. 3.Gards 29.v5.7 H:4.9.contr. 

[t is no plea for the Defendant that he hath gothing bur in the right of 
his wife. Alſo Guardian in Socage may ſell the Wardſhip ofthe land, 
and of the body without Deed, 2wnere this, and he may deviſe it, andthe 
Deviſee need not ſhew the Will,26 E:3.65. Guards 159: 

Alfo that a Writ is depending in the Kings Bench, is no plea, yet he 


- may have the body here. Alſo for Guardian in Soeage the Writ is not. 


Capias ita qued habeas corpus hic, &c.9 £:4. 15. Guards 66. 

Raviſhment of Ward, the uſage of the Town was pleaded , that when 
an Infant could meaſure an Ell of Cloath, he is of full age to be married, 
and that he is naw of twelve years,cc. but becauſe he was Guardian in 
Socage, he ſhall anſwer tothe Heir the value of his marriape , and the 
Defendant that he had not made Title, the ſame. is no bar, 19 E: 2: 
Guards 127. | 


Raviſhment by the Grantee of the Guardian in Socage, it is a good 


bar, that that Grant was upon Condition, and becauſe it was broken, the 


Grantor did refeiſe, and granted unto him , and that the Defendant came 
n aide of himat the reſeiſure, 33 E.3.Gwards 163. 


Guardian in Socage ſhall have a Writ of right of Ward,and ſhall count- 
ro 
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to his _—_ and the Lord ſhall not have him although upon proeſa- 
mation made in his Court, the next of kindred do not challenge the 
Wardſhip,27 E.3 79. Guards 22. againſt 22 R.2. Guards 106. But againſt 
this per ( wriam 13 H:3.Guards 141. 0f the Writ, ſee F. N. B.139.H. 
his opinion that he ſhall not have a Writ of right of Ward , becauſe he 
ſhall account : But ſee the Regiſter, ſuch Writ is for him. 

Eje&ment of a Ward lieth tor Guardian in Socage, without ſhewing 
of whom he holdeth,vi.13 H 4.17.Guard: 82. and ee there, it isno plea, 
that he did not dye Tenant in 7. of whom the Writ ſuppoſeth that he 
held, for that is-not the matter, but he ſhall anſwer, if he died ſeiſed: And 
ic is holden there, that Guardian in Socage ſhal] preſent unto a Church 
which is void, &c. 29 E.3 preſentment 17. But the Law is now holden 
that he ſhall not have the preſentment, becauſe he cannot. account {for i , 
but the Heir himſelf, if he be not in the Wardſhip of any other, as in the 
Wardſhip of the King for other Lands, &c. P.8 E.2preſentment 10 27 E. 
3.Prerogative 19.C.Lit.89.4.31 E.3.T. Eſtoppellac.F.N.B 139. H.ac, 
"19 8-4 T6 | | | | 

Gaia in Socage may forfeit the Guardianſhip, becauſe he may do 
a thing to the dinſinherifin of the VVard,12 E.3. Guards 151. | 


Guardian in Socage,ſhall have a VVard, by reaſon of VVardſhip, as 


of him who holdeth ofthe Infaut who is in Ward, as his next of kindred, 
N.B.139.H. 


con—_— 
> —_— 


——————— —_— <w_—_ 
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VI. Where the next of kin of the part of the Father , or f 
Mother ſhall have the Wardſhip of the body, or he which can 


firſt get it. 

F the Mother be Guardian in Socage, her Husband dead, and ſhe take- 
| 6 wo Husband, and to him deviſeth the VVardſhip, yet the next of 
kin may ſeiſe the body of the VVard, and may grant it over, as it ſeems 
by the book, 19-E.2. Graras 126. 

| But it is agreed that a Gift, or Sale, or Deviſe of the land and body by 


Guardian in Socage, is good, and he need not ſay that it was to the pr jfir- 


of the Heire,26 E.3.Gmnaras 159. And there the Deviſee of the Mother 


pleaded the ſame againſt the next of kin afterher death, and the other did- 


- maintain his Seifin, without thar, that the Mother did give it. 

In VVard to parcell, the Defendant claimes next of kin of the blood of 
the Father, becauſe the land did diſcend from the Mother, and to the re þ 
as Lord. in Socage, where he had made proclamation in his Court for the 
next of kin,&c. and the Plaintiff being preſent made no claim, yet as to 
that part the Plaintiff did recover, and he ſhall account -to the Heir for 
the time before : And he claimed the body, becauſe of the blood of the 
Father. But the opinion of-the book ſeems to be, that whith of them 
could firſt ger ir, ſhouldhave ic,27 £.3.99.Gnards 22. | 

In Raviſthment by the Lord in Socage, where the Defendant claimeth_ 
by 


the 
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by the Gift of the next of kin : It ſeems no plea for the Plaintiff that he 


- was ſeifed untill, #c. without that, that the next of kin gave, &c. but he 


ought to make himſelfa Title, as Guardian in Knightsſervice, or other- 
wile, &c. 33 F:3 Guards 161. 


Land holden in Socage is given in Frank-mareiage, the Donee dieth, 
the next of kin, on the part of the Mother, to whom the land cannot de- 
ſcend, ſhall haye the V Vardſhip, 17 E:3.Gsards 146. | 

A VVrit of V Vard againſt the Lord in Socage by the Aunt, on the part 
of the Mother : The Defendant faith, that the Mother of the Infant is 2- 


live, and more neer &c. It isa good plea for the Plaintiff there that 


the Mother made a Deed in diſinherifin of the Infant, and thereof was at- 
tainted, ſo as ſhe had forfeited her property in the VVard,; and ſo was 
the opinion ofthe Court,z1 E.1.Guards 157. 


_ i 
—_— OI — 
”—_— n—_ 


——_— — » — —— 


VII. Where R-ſummons ſhall be against the Heire , or Excecutors 


. of all ihe Defirrdants, or any of them in a Writ of VVard, 
and where ngainſt the Heire, or Execu'ors of Uhe Plaintiff. 
and what pleas they ſhall plead. 


[' aVVvritof VVardagainſt 'V. R. and F. upon default at the Grand 
D freſle, proclamation ifſued : And the Sheriff did return wy. dead, 
pendant the VVrit, and the V Vrit ſerved againſt R, and S. who appear- 
ed not,the Plaintiff had a Reſummons againſt S.Heir of y.& TIudgment 
was ſtayed againſt R. and FS. at the day,G. came by his Guardian : And 
the Plaintiff did declare againſt them all, and G. had not his age: And 
the Plaintiff recovered the VVard againſt them all upon the Proclamati- 


| Ons; but the Court would adviſe whether the Infant ſhould render dama- 


ges,0 E:3.15. Guards15. F.N.B. 143. Andit was adjudged by wilby, 
chat Reſummons doth not lye againſt the Heire, if the Executors have 
Aﬀſets,”5c. (5) tothe value of the marriage, according to the Statute, 
and the Heirc may well alledge that without diſclaiming the poſleſlion 'of 
the VVard : But the VVrit againſt him needs not ſuppoſe that the Exe- 
cutors have no Aſſets: And the Plaintiff ſaid, that the Executors had not 


- anything at the day of the Reſummons : It was ſaid, that he ſhould ſay, 


chey had not any thing the day of the death: 2 were afterwards the Heir 
waved the plea, and faid, as to the body, that the Anceſtor had not any 
thing, and as to the Land, that the Anceſtor of the Infant doth not hold 
of the Plaintiff, which is an anſwer to both, and if the Detendant be found 
Tenant of the body, although it be found that the Anceſtor of the In- 
fant did not hold ofthe Plaintiff, yer he ſhall recover; it ſeems to be no 
plea for the Heir that he himſelf is not Tenant &c And Reſummens doth 
notlye againſt him for the poſſeſlion, if the Executors have ſufficient, 
&c.H:18 E:3.4. Guards 110. ; 
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_ Avvrit of Right by Z:and upon her death her Heir ſued a Reſummons 
againſt the Defendant, and after her death againſt three Executors , who 
ſaid, that the Anceſtor held of A. who held ofthe King, and that he was 
(ciſed of R., Son of eA. and our Teltator ſeifed of the Heir, of which the 
VVrit is brought, ec. in the right of the King, and demanded Judgment 
ofthe VVrit: And it was holden that they ſhould not have that plea to 


' the VVrit, becauſe the Teſtator had the ſame plea before to the Action, 


for which they were at iſſue, if fully adminiſtred : And Soxte, ex abrupto 
awarded, that the Plaintiff ſhould recover the VVard preſently, as he 
ſhall do at the Proclamation before the Inqueſt taken of the damages, 7. 


29 E.3.26,Guards 45. | 
Reſummons againtt two women Heirs of the Defendant in an EjeR- 


ment of VVard, who faith, that. the Anceſtor of the Infant did enfeoff 


them, and found againſt them, and the Plaintiff did recover,zo E.3.7dg- 
ment 143. 

It is conceived, that the Executors of the Plaintiff Guardian in Right 
cannot ſue a Reſummons of the Action commenced by the Teftator, 11 
H. 4.53. 48 E. 3.20. agreeth : VVhere the Teſtator brought a Raviſh- 
ment of V Vard of the right of his wife : but the Statute is, that the Exe- 
cutors ſhall have a Reſummons where the Teſtator was Guardian in fac, 
and not the Lord, Weſt.2.cap.35.9 H.4. Executors 52. 

Tf the Lord in Right doth not ſeiſe, it ſees the Executors ſhall not 
have the V Vard, whether he dye after the Action brought or before, qx<- 


re1l H:4.53.6 H.4.2. 


—— 


— —— _—_—_ A — 
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VIII. Where the Huiband and VVife shall have the VVard joyntly. 
or inthe right of the wife, 


A Woman poſſeſſed of a VVard taketh a Husband an1 dieth, he ſtall : 
have the ward, zo £:3.6.Gmuards 75. | 

And a Raviſhment, or Eje&tment of VVard will jlye againſt the Huſ- 
band, without naming of the wife in ſuch caſe,26 E.3.65.Cuards 159. 

Bur in a writ of Right of ward againſt the Husband, it is a good plea 


to the writ, that T. gave him to him, and his wife not named, &c. for 


ſhe ſhall have him after the death of che Husbang, 2 E:3.15. Gnards 17. 
But upon ſuch Grant of the King upon Seiſure of the ward; which up- 


on Office found ought to have remained with T. his Father, Tenant by 


the Curteſte, he ſhall have a Scire facias againſt the Husband, without na- 
ming his wife,46 E:3.breif 618. and the wife ſhall have the ward after the 
death of the Husband, if he doth not alien it, 14 #. 4 25. and they may 
zoyne or ſever.in a-Raviſhment, or Ejetment of Ward ba. begaute it. 1s 
a Chatrell reall, quod nota. _ | v3. 
But in a writ of right o*ward, they ought to. joyn, becauſe Voucher 
lyeth : Alfo it doth not appear by that if they were poſlefſed before : bat- 
| it 
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if the husband bring raviſhment of Ward , and recoverech, where it 
was the right of his wife and dyeth before execution, his executors ſhall 
(ue forth execution, but if he dy e before judgment, the wife ſhall recover 
the Ward in anew aRion,q8 E.3. 20. | 


A ———. 
— — 
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I X. The Count.inalVrit of Ward, and the forme of it. 


A Writ of Ward of P. Son of R_. he declared,that he was ſeiſed of the 

Services, by the hand of R. as by the hand &+c. without ſaying in the 

time of year, &c.or that hee was ſctſed of che homage and fealty as of &c. 

But in a (efavic,Eſchear &c. wherethe land in demean is demanded, he 
ought to countall incertainty, 3 E 3 Gmaras 19. 

He who declares in a raviſhmene of Ward , need not ſhew how hee. 
cometh to the Ward, and every matter to the Writ affirmed by pleading 
tothe ation, and ſhall not be alledged for error afcerwards; 29 Aſſ.35 

wards 23. - 

g Teradecn Dower ſhall havea Writ of Ward, aud ſhall declare up2n 
her caſe, buc Tenant by the curteſie may well declare generally, that hee 
dyed in his homage, and awarded good, bur Schard ſaid, Anſwer, and let 
it be a warning co thoſe that declare afterwards, 13 E.3.Gards 39. - 
Raviſhment of Ward by Tenant in Dower, ſhe declared thae he held 
of her by, &c. and that hedyed in her feaity ,and goad apainſt a Raviſhcr 
without ſaying of whoſe affignmen: ſhee held. 22 E. 3.19 Gard 44. 
A Writ of Ward of eſcheat of a Rent is pood , but then the Count 
muſt be of land &c. 11 H.4.81. 
1he Declaration was, that the!Father held the Land, and the ſeiſin lay- 
ed in the Grandfather, yet all was good, 22 E 3. Gards 43. but where he 
claimes the infant as heir of his Father , it ſhall be a good plea, that the 
Grandfather was ſeifed, and ſurvived the father , without that, that 
the Father had any thiog -c. andir ſhall bea good plea to abate the 
writ, yer it was ſayd , that it was but an argument chat the father did 
rot dycinhis homage, 20 H. 6. ;0. Gards 56. and fuch plea ſhall be 
co0d tothe Writ without waking title in a Raviſhment of Ward ; bur 
ifhepleaditinbar to the aQtior, he ought to make ticle, 14 AH. 4.16. 
Garas 85. See 7 H 4.2. Garas 75. a ſpeciall taile ſurvived to the wife, yer 
the Defendant had not the Plea, without making title: | 
In a Raviſhment of Ward, as heir of the Father , where the elder bro-_ 
ther ſurviveth, ſhall abate the writ, 9 H.4. 3. Garads 74. and that was pre- 
tended to the writ without making title, 19 £3 Gards 112. 
Nete, Thercafon ofthe book is, for that he ought to ſuppoſe him- 
ſelfheir to his brother, and not to the Father, Per ©uriam. © 
The Writ was, C«ftodia terre, & heredis and the declaration of land 
and rent, and well, although tht Yric did cot make mention of therenc 
gurre22 E.3.10: Gards 42+ Raviſtmenr 


Raviſhment of Ward , the Plaintiff declared, that 7. mother of the In- 
| fant held ten acres, the Defendant ſayd, that 7. Mother of 7 was ſeiſed 
rook to husband 7: had iflue f. MH: dyed, T Tenant by the Curteſie 0- 
verlived /. by which it was holden, that the Tnfant ſhal be ſuppoſed the 
heirof M18E 3 25, and ſee there, That the plea, that T holdeth the 
whole is a ou plea tothe Writ; but by the concluding in bar, the ad- 
vantage of it was paſt. 

Raviſhment, ſappoſing that z/: held of him, and that he was ſeiſed, 
by her hand, whoſe eſtate, 7 Father of the infant had, it is a good 
Declaration, without alleadging, in ta, that 7” was his Tenant, or that 
he was ſeiſed by his hand, or he might have alleadged T. his tenant, and te- 
viedthe ſeiſin by the hand of #: 14 H. 6: 17: ga ds 54: 22 Eadw:3:0ards 


"Ejetment by guardian in ſoccage, he doth not expreſs of whom he 
holdeth, nor doth expreſſe that hee is of ſullage, yet all good , 26 H 6 
. garas 56: a 

Raviſhment of ward, che Plaintiff counted, that he was yet within ape , 
37 H 6 7 gards 60: | | 

Raviſhment of C ſon of T: and declared, that S held of T in Knights 
ſervice, and hee over of the Plaintiff and dyed, his heir within age, and 
co0d, for if he holdeth the land, it ſhall be ſuppoicd that bee holdeth the 
demean: The Defendant ſaid, that S.he1d of another, 8 E 4 20gards 63 
10 H612: 

A man ſhall not have a writ of ward by reaſon of ſevera!l Ter.ures, al- 
though the Anceſtor held both of him , & therefore he was driven to put 
one Terure out of his Neclaration, 17 H G gards 117 but 46 E 3 Breif 
619itiso!den, that a ward of land, (s,of two Mannors, holden by ſe- 
verall tenures, and the Declaration according was good, otherwiſe where 
the body is demanded. Andif I have two Mannors holden by ſeveral 
ſervices, and before the ſtatute 1 enfeoffa ſtranger of two acres, the one 
of one ofthe Mannors, and the other of the other, to hold both by Eſ- 
cuage, I shall have one Writ of ward of both lands, ſo of a gift in tailear 
this diy, Hip E 3 13 garar 10) | 

Itis not materiall to which of the Donees the iſſue in ſpeciall taile be 
made heir in a raviſhment of ward, becauſe it is as Treſpaſs, and the Seig- 
niory not traverſable, 41 EZ 3 15 gards 94and H45 E 3 gards 99 he ſhall 
not ſhew how colin &c: | 

In a raviſhment of ward , the Plaintiff was driven to mend-his Declara- 
tion, becauſe it was Vs; & armis, &c; 7 H4 9 gards 77 but contrary to 
thisis1 E 3 20 pards 29; — 

A writ of ward of land, and the heir, the Plaintiff declared of a Mannor 
and twenty acres, and thoſe being parcell of the Mannor, he did abritpe 
as to them, becauſe the writ is generall of Land, and the heir, 29E 3 19 
cards g1. | | 

A writ of ward, he declared, that he held the Mannor of BZ which row 
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is made into a Priory &c: and good without ſuppoſing that he held the 
Advowſon of the Priorie, the Defendant ſaid, that it had been a Priory 
time out of mind, ſo he ought to have ſuppoſed the Adyowlon to be hol- | 
den, for which &c,q2 E:3.7 Gmnaras 96: | 

A writ of ward by two fiſters, and declared that the Lord gave in 
Tail to 7: their mother who had iſſue them two, and one A: who hath 
releaſed to them, without ſhewing that their father Tenant by the curteſie 
was dead becauſe the ſame was to the Action, but the opinion was that all 
vas naught by naming of A:im their declaration, who was not in the writ, 
becauſe they might have declared generally without naming her, alſo it 
was holden that they could not plead the Releaſe againſt a ſtranger with- 
out ſhewing of ir, but againit the parcener her ſelf who releaſed, they might 


'&C 45 E 310Gnards 100. 


A writ of Ward againſt four at the firſt grand Diſtreſſe, one made de- 
faulr, and three did appear, the Plaintiff declared that they did de- 
force him of three parts of the Land, and of the body. Belknap , he 
ought to declare according to the Writ, or to ſtay untill they all appear, 
©r untill the fourth hath loſt by default, and the Wardſhip of the Land is 
as intireas the body, Perey contrary, for if one plaintiff be nonſuit, the 
other ſhall declare, of the moiety of the land, 45 E.3 10 acc. but after 
day was given prece partine, at which day the three did appear, and a 
crand Diſtreſſe with Proclamations returned againſt tae other who did 
not appear, and now the Plaintiff may aver his Writ ec. and the others 
cock upon them the whole Tenancy 49 E 3 19 Grards 104. 

A Writ of Ward by a Biſhop, ſuppoſing that the Anceſtor held of 
him, where hedied in the time of his Predeceſlor, or in the vacation 
of the Biſhoprick, the writ ſhall abate upon ſuch challenge, 40 E 3 
Brief 520. 

ic ſeems by the opinion of this Book, with which agrees F N B 143 
e.2 E 419 thatif a Biſhop have Title to bath Ward, and doth not ſeife 
him, but dieth, that the ſucceſſor ſhall hav e the Ward, and may ſeiſe him, 
bur fee 4o E:2 14 contr. See C. Lit: 9 10 Edit: Dyer 277: the Exc- 
cutors of the Bifhop ſhall have the Ward, becauſe it was a thing veſted, 
but if a Church do void in the life of the Biſhop, and the Biſhop dieth, 
the King ſhall preſent, and not the executors of the Biſhop, becauſe it is 
a tins onely in action, FNB 33 &34. acc: vide FO E:3 26 Acc: 

A writ of ward upon a sift to H: in Frank-marriage with the lifter of 
the Donor, H: had iſſue S$: whe had F: who had 7: and 7: had by one 
woman RK: and after by another T: 7: aliened, and took back an eſtate 
to him and his ſecond wife in ſpeciall Tail, and died,T. had Iſſue G. with- 
in age, and claimed the ward, becauſe the four degrees were paſt, and 
the gift was in Frank-marriage.,, Fabendum to them and to the Heirs of 
theirtwo bodies, yet the Declaration of Frank-marriage was good, allo 
the Declaration was eonceived good, although the Heir who is demanded, 
is notHeir to the Frank-marriage, but to the eſtate Tail late *aken back, 
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&c. for it was holden, that the Seigniory was not gone from the Donor, 
by the alienation of the Tenant in Frank-marriage : Andit was holden, 
that the Diſcontinuee held of the Donor, and that the- Declaration was 
good, although that the Frank-marriage were gone by the diſcontinuance, 
P:31 31 E:3:Garas I16. 

In a writ of Ward, the plaintiff ſet forth in the writ, that the Defen- - 
dantheld by Eſcuage, but in his Declaration he ſpake onely of Homage; 
it was ſaid, he ſhould rake: nothing, although he did alledge divers ſei- 
ſers of the Ward &c: it was but encroachment, when the tenure whereof 
| hedeclareth 1s but Socage, but Caſtle-guarg is Knights-ſervice, and he 
who holdeth by Grand Serjeanty, holdeth alſo by Eſcuage, 2: 19 R: 2 
Guards 165: 

It is ſufficient to ſay, that he died in his Homage, without laying of 
Seifin of the Services in himſelf, or any of his anceſtors, E: 1, 
Guards 132: 


X. VVhich shall be ſaid a ſefficient Bar in a writ of VVard. 


Eſummons for the Heir againſt the Executors of the other, they 
\ faid, that the heir was of full age ac the death of the Teitator,and thar 
they have fully adminiſtred, the day of the Writ brought, andat iſſue 
_ upon that, and che Plaintiff did recover, 24 E. 3.Gards 45. 

Ina writ of Raviſhment, the Defendant ſaid, that the Infant was with 
him by compeſition, and that the Plaintiff had married the Infant before, 
it was a good plea without making Title, 20 E. 3 Gards 41. Butit is no 
Plea that the Anceſtor did noc hold of the plaintiff without making Title 
to himſelf; for that plea ſhall be onely for the heir himſelf, 19 E.3.Gards 
127. But it was holden a good Hue, that the anceſtor did not die the 
Plaintiffs Tenant,9 H.6.10.1fſne 5 4. 

Raviſhment de filis & herede, good, without ſaying in Cuſtedia, other- 
wiſeina Writ of Right ec. the defendant ſaid, that the anceſtor did en- - 
feoff him, without that, that he had any thing after &c. Ir is no plea, 
without traverſing the tenure, alſo he did not make Title to. the body, 
9 H.6.61.Gards 52.Fitzh, N.B.140.141. Finchden ſaith, if the Plaintiff 
bath poſſeſſion, the other ſhall be puniſhed in this a&tion, whether it 
were by Right or wrong, if he cannot make Title to himſelf, and with- 
outa Title the Tenure is not traverſable, 43 E.3.4.-14 H.4.15.Gards $4. 
2 H.4. 14. Gards 72. 9 H. 6.10. acc. Becauſe it is in the perſonalty, 
and damages onely to be recovered, and the Tenure traverfable with- 
out making Title. 

Raviſhment of the Heir of T. Feoffee of R. if the Defendant alledge 
Joint-tenancy with T. he ought to traverſe the Feoffment onely, or the 
fole dying feiſed, when he doth not plead ic to the writ, butin bar, 14 
H.6.17.Gards 54.contrary, and 2 E.4Gards 62. that he needeth not tra- 
Z 21z 3 verſe 
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verſe, or plead joint-tenancy in himſelf with the Anceſtor &c. 

Raviſhment of the Heir of H, upon the grant of N. the Defendait 
faith, that 24. ſeiſed holdeth of N. and took to husband H. and had 
iflue the Heir, H. died, N. granted th? Ward to the Plaintiff, <1. died, 
and X. granted to us &c. and he ought to traverſe the ſole Tenure of A, 
but need not ſpeak of the firſt grant, 37 H.6.3r. 

It is a good colour in a Raviſhment of Ward, that B. of whom the 
anceſtor held, did grant him to him, and afterwards T. of whom the 
- anceſtor with the Defendant held other Land, ſuppoſing that he had died 
ſole ſeiſed, took him, and granted him to the PlainttF, and that we did 
retake him, 2 E. 4.27. Gard 72. ; 

Raviſhment by the Lord of the Ward of the Meſne, (s) the heir of 
T. ſuppoſing the Tenure of five Acres, the Defendant ſaid , thar 
T. was ſeiſed of the fiveacres, and held them of H. in Socage, as 
of his Mannor of D. which H. held the ſaid Mannor over of the Plain- 
tiffe by Knights-ſervice , and leaſed the ſame to T. and A. his wife, 
the Remainder in Tail, the Remainder in Fee to T. who died, and 
that A. was in by ſurvivour as Guardian in Nowritare &c and that 
he as Servant of A. took the Infant from the plaintiff, and good, with- 
out traverſe, becauſe he confeſſed the five acres by one Meſne holden of 
the plaintiff, becauſe the Mannor of which &c. for the Lord may di- 
ſtrainin them, alſo how he held the five acres, and no more he ought to 
traverſe, for the quantity is not material), as to having of the Ward. 
But in Avowry or Cefſavit,and alſo in an intruſton of marriage by ( b:ke, 
he ought to traverſe the quantity for the miſchief of eſtoppell, but this 
which the plaintiff declareth, that 7. held, and the Defendant ſhewed, 
that he and his wife leaſed, he ought to traverſe the ſole Tenure of T. and 
fo he did, and it was faid, as the Caſe is, T. ſhall not do homage in the 
life of A. ſo he may well traverſe the dying ſeiſed in his homage, after- 
wards the plaintiff did maintain his Declaration of the Tenure of 7, 
without that that, C. held the Lands of H, as of his Mannor, in manger 
and form &c. 4.8 E.4.20.Gnaras 63. | 

Raviſhment by the King,as to the land, the defendant pleaded feoffment | 
of the anceſtor, without that, that he died his Tenant, and as to the body, 
made title, as Lord of other Land, and it was hoſden, that upon a ſeiſure 
without Office, that I may well take the heir out of the poſleſlion of any, 
14 H4.15.Gards 84.0r 1 may have an Osft. le main cam exitibus,7 £44.18. 

A woman being: my ward doth aflure her ſelf ro another, notwitl- 
ſtanding which T may well grant her marriage over to another, and in a 
Raviſhment of Ward againſt the Husband, if hee plead this matter, 
that after the grant he married her, and that ſhe was of the age of 16 
years, it ſeems a good plea; and therefore they were at Iſſue, upon the 
age43:E:3:9' Guards 97 but note the Grantee of the King ſhall reco- 
ver, although ſhe were of'that age, viz; of: the age of 165 E.q 10. 

It is no plea in a raviſhment of Ward, that he 1s not heir, or cthathe 
15 a Baſtard, by Finchden,41E:315 Guards 96: Ra- 


Wards. | 5 &F 


Raviſhment by the Grantee of Guardian in Socage, the Defendant ſaid, ide 8 &. :. 
that he delivered the Ward to the Plaintiff upon condition, that he ſhould ©#a14s 1<6. 7: 
not do waſt, and for doing that he came &c. and we did aflifſt him, «—.... 45 id -* 
they were at flue upon the Bailment in the manner &c. 33 E.3. = pet 
| Guards 163. | : | ns, Ts 
" Awrit of ward, of20s. Rent, the defendant ſaid that the anceſtor held ;j, guc: {ty de- 
the Land out of which &c. and leaſed the ſame for life rendring Rent, parted with the 


and granted to him for life the Rent, with the Revertton, ard holden a corre bow 
| 701 cite [Cf Ay 
c00d Plea, 19 E.3.Gnuard 40. CE Oh 


A writof ward of the body of the heir of Fo the Defendant did al- that the def en- 
{edge the Land given to 7. and A. his wite, and to the heirs of F. wo gar claimerh 
is dead, e. being alive whoſe eſtate he hath, and it was holden a good the ſame Ly ie 

plea in bar; 28 E.3.93.Gaard 23. » read « Spur 
A Writof Ward of the body and Land, it is no Plea, that the ance- "2x8 | 
ſtor did enfeoff T; whoſe eſtate he hath, without traverſing the dying ; 
ſciled : yet the plaintiff did admit it, but to alledge a Fine to 7. whote 
eſtate he hath, is good without traverſe, 4 H.6 29. Guard51.12 H 4. 

16. Gaara 80, becauſe a dying ſeiſed after a Fine levied is not materiali. 

The entrie of the heir in Religion, isa good bar ina Writ of Ward 
for the body, and ſo it ſeems for the Land, as if he were alledged dead, 
12 R.2,Gnard 106. | | 

The Lord claimed the Wardſhip of him who was in his mothers belly, 
an { ſhall have it, and he ſhall be called Guardian in a writ of Dowet 
brought againſt him, remp.E. 1 Guard. 153. 

Note if a man XN on compos mentss doth make a Feoffment, anda Letter 
of Atturney to deliver Seifin, yet he ſhall be adjudged to die Tenant 
tothe Lord, 7 H 4.5.Gnaras 67. but the Lord didalledge further, thar 
after his death the friends of the Infant did enter upon him, fo he dizd his 
Tenant, Markham, if the heir of an Infant enter upon his Alienee, 1 
ſhall have the ward : So here, Harck and Thirn ſaid, that the Gar- 
d1an cannot try the Right of the Freehold (5s) the validity of the Feoff- 
ment, as a Termor may do by the Statute, 7 H.4.12. Grards 73. but 
ſee before, that he ſhall have the generall averment , that. he dizd his 
Tenant. | | 

Viae 47 E.3.16.-Ftis a good plea generally ina writ of ward, that the 
anceſtor doth not hold of the Plaintiff, or that the anceſtor didnotde | +1, 
ſeiſed, without any more, and the ſpeciall matcer, as Feoffment by Co!» | 
lulton &c if there be any ſuch, ſhall com on the p!ainriffs part to pl-ad. 

Fiat F. N.B. 143. 11 H. 7.12. 12 4. 7,20 6H. 44 If an |nfant 
ſue for a condition upon a feoffment made br i;is anceſtor, he {ali be in 
ward for ttat Land, 1 H.7.9.7 H.7.11-26 7.8.25 £.4 by Daxty 

It 1s no bar againſt a next of kin, t] @! b- .5Lorad 11 Socace, made 
; Proclamation, and none would challenge the infant, aithough that he 
do alledpe that the Plaintiff was preſent, t7 E. 3.79 G4rras 22. 

The Committee hath a ward by reaſon of Wardibtip fallen in his time, 


z 
Atiz 


\ 
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and grants it over, his grantee ſhall bave aid of the King, becauſe the 


\King remaines guardian, 12 H 4 19 Gara! 8;. 


In a writ of ward, the Defendant ſaid, thatthe Anceſtor of the Plaintiff 
did levy a fine of the Land to him , and that he did render the ſame back 
in taile to hold of him &c. the Plaintiff could not aver the Tenure pene- 
ral'y, for which cauſe he did alledge the releaſe of the Defendant to the 
Anceſtor.it is no plea for the Defendant that he didnot releaſe &c.but he 
may well plead that he continued ſeifed of the land by the fine, without 
that, that he did releaſe &c, 38 E nds 37. 

It was fayd, That the Feoffment of the Anceſtor is no plea without 
Deed, ſee 4 E 3 garas 119. | | 

In a writ of Ward ofthe body and Land, the Plaintiff declared of his 
poſſeſſion; Nontenure of both is a good plea,1 5H. 3.Gerds 143. But 10 
 H 6.12. that he ought to ſay, the day of the writ brought,nor ever after: 

But itis no plea in a Writ of Raviſhment of ward, 12H. z1tnorin an 
Eje&mentof Ward,qz E ; 15 Nor that he doth not hold ofthe Plaintiff 
no plea in an EjeAment 5 Ed 3 21 But19 E 2 gards 125 the Defendant 
faid that the AnceRor held of him without that,chat he beld of the Plain- 
.t; ff, and the ſame was good without more ſaying. 
- Eje&ment by Guardian in ſocape , the Defendant ſayd, that the f4- 
ther did enfeoff him , without that , that he dyed Tenant to the Lord, 
cc. and admitted good, bur afterwards the Court ſayd., That he ouphr 
to anſwer to the dying ſeiſed , for of whomſoever he held in ſocage, it 
was ſufficient as to the Plaintiff, yer he pleaded over, that the Grand- 
father did enfeoff the Plaintiff upon Condition , and that the Father 
entred for the condition broken, &«c. 13 H.4.17, gards 83. 
Acceptance of releif or a ſurrender ſhall not ouſt the Lord of his forfei- 

cure of marriage, 28 E 3 92 gerd. 49. 

EjeRtment lyeth againſt me upon the wrong done by another to my 
uſe and my agreement to it, 58 £3; 18. 

It is no plea in a Writ of ward, that this heir hath an elder brother, na- 


med / whois alive, &c. without makinp title to him to the ſame land'by 


the award of 1, &. 75 E351 gards 24, 
The Feoffee before the Statute made, Libere & qgnirte faciend. forinſe- 
cam ſervicinm quantum pertinet,&c, ſhall hold of the Feoffor, becauſe ic 


it is not expreſſed to whom hee ſhall do the forraigne ſervice, 12 H.;. 
£aras 152, | 


\ 


X I. Where 


Wards. 


X I. Where the Father or Mother ſhall have trej paſs for taking o f 
the eldeſt Son , and anotber Writ for taking of the Heir, 
_ «nd Treſpaſs for the Lord being in poſſeſſion, 


Reſpaſs tyeth for taking of his eldeft Son, 29eAſ/i[e J5 and there 
T borden , that the guardian ſhall recover the value in marriagein a 
Treſpaſs at the Common Law for taking away of the. Ward, 2g E 3 37 
gard 160 where a Writ of raviſhing of his ward, taking of his goods R 
and beating of his Servants was maintained. 

Treſpaſs, 2 ware conſangninem & heredem rapuit cujus maritagium, 
&c. good, without alledging that hee is yet within age, becauſe he doth 
not claim as Lord, bur of taking his own heir, 32 E 3 garas 32. 

Treſpaſs, Quare filium & htredems rapnit & abduxit, good, 231 H6 
1412 H4 1633 H6 55 and treſpaſs for the Mother, 2aia filinm &- 
heredem &c. 9 E453andiclyeth Puare vi & armis filium &c. 3 Edw. 


413, ; 
Treſpaſs for taking of his ward, Fs & armr , although hee bath the 
ward again, 11H3 gards 140. rl 
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X [T. Where a man ſhall be in Ward for a Remainder deſcexded, 
and for a Reverſion, | 


He heir of the Leſſor for life ſhall bein ward, if the Lord hath noe 
concluded himſelf by Avowry made upon him, But if ſuch Leſſor 
had granted the remainder over in fee, the heir of him in the remainder 
ſhould not be in ward, living the Tenant for life, for that he is Tenant to - 
the Lord, 33 £3 gards 8 | 

A feoffment to the husband and wife, and to the heirs of the -husband, 
his heir ſhall not be in ward during the life of the wife, but after he ſhall, 
28 E 39359 E 420 gards 63. | 

A man leaſfeth for life, the remainder to husband and wife in taile, the 
remainder to the heirs of the husband, they have iſſue and dye, the iſſue 
dyeth, his iflue within age at the death of the Tenant for life , ſhall bein 
ward, 24 E 3 33 gards 48. | 

So upon a Leaſe for life made by the Tenant of the King, the rem1in- 

der over in taile, who dyeth; livingthe Tenant fot life , the iſſue wichin 
age at the death of the Tenant for life, ſhall be in ward, 33 H 66 gards 
1, See P 11H 7 19 That there ſhall be no ward for a remainder, uatill it - 
tall, and ſee,15 E 4 in Skrexes office, a good caſe. 


X [I 1 Ji here 


Wards. 


X I1I. Wyre 4 man ſhall ve ſaid Guardian for Nurture, and. 
where he ſhall be charged as againſt the Lord, if the Infaxt 
marry., and where he ſhall bavs an Afion for the Ward, 


A Wri: of Ward againſt a woman , ſheclaimed but for Nurture, and 
was ready to yeild the ward, to whom the Court ſhould award, cc. 
and ſaid, that one / had another V Vric againſt her, &c. and upon day pi- 
ven, ſhe found {urery co have the ward here, and at the day upon the 
_ defaul: or one of the Plaintiffs, ſhee would have delivered him over to 
the other, who ſayd:, that the Infant is married. (ant, his plea proves 
ri at ſhee was no deforciores at any time, notwithſtanding the poſſeſſi- 
on, and ſhall not be changed if che infant hach married himſelf withour 
her conſent. Alſo it was ſaid, that the Plaintiff oughe to have alledged 
the marriage at the firſt day, not now , but afterwards, hee did reco- 
ver the tsfant marcied, and twenty pounds for the marriage, 8Edw 3 45 
| aras 2 5. 
: And upen the like plea of the D. fendant,the Plaintiff ſaid preſently. that 
che Defendant ha.i mariied him to her deuphter, after the writ, andir 
wSno plea for the Detendant that he was married by another , becauic 
he took away the infant, and hath confeſſed the marriage du:ing his pol- 
| ſeſſion, and that he had right to recover the value, 7 E 3 gards 121, and 
30 E 1 pards 156. where he was married before the Plaintiff had Title to 
the wardſhip becauſe he had then an elder brother alive. 

Guardian by Nurture ſhall never be charged, if the marriage be not 
made byhim or in his poſſeſſion during the time that he could govern him, 
but if the infant of the age of fourteen years and more, marry himelf, 
{uch guardian ſhall not bectarged, becauſe this is altogether the AG of 

theinfant,43E3 32. | | 

By the Cuftome of Zoxdon, the Mayor, Aldermen and Chamberlain , 

are governours of the Orphans, their Lands and Goods during nonape, 
and the;r Commitcee brought a raviſhment of ward, and although that 
the cuſtome be alſo,tha: an infant is not bound to his guardian ary lon- 
ger then untill he can govern himſelf, yet the Plaintiff need not to aliedge 
that, but the Defendant by way of anſwer Per (#riam,and being com- 
mitted untiil a lawfull age, this is intended one and twenty years, if it be 
not otherwiie appointed by the Mayor, ec. Alſo the Writ lyeth , al- 
though the Plaintiff allezgeth that he hath married him to his davghter , 
for he ſhall account untill he be diſcharged, by order &c alſo in Londen 
he «hall be in ward for his goods, although he hath no Lands, &c. 32 
E 3 gards 31. - 

Bur Belknap held, That tne Guardian in Socage $hall not be put out 
of is ward by the Cuſtoms, becaufe of his goods, &c. becauſe his autho- 
rity is alſo by ftacute, as is the guardian in Knights Service, where he _ 

claimet 


Wards. 
claimeth by ſuch cuſtome, $hall plead other matter, 8 R 2Gards 166. 
and by bim , the cuſtume for 1xn 1 shall no: be allowed, if not in Lex- 
don. _ 

A wrir of ward lyeth againſt the Mother , who claimeth nothing bur 
for Nurture , but not againſt the SchooImaſter, to whom the Lord hath 
com:mitted him, bur againſt the Lord himſelf, 12 H4 18 Wards 8r. 

The Defendant ſaid, That che Anceſtor held of the Prince by Priority, 
and he as Bayly &c. the Plaintiff ſaid, that the Mother being in poſſeſli- 

on of the infant by Narture, took the Defendant to husband, ſo he is de- 

forceor , it was hojden a good replication, 38 EaW. 318 gards 88. 

A grant by guardian by Narture of the ward is void, and he may take 
him again, for he bath but the government of him untill his age of diſcre- 
tion, (s) fourteen years, and none $hali be guardian for Narture, but 
the Father or Mother ; bye hee may deliver him to another to inſt: uRt 
him. Bur Lircletos holdeth, that ſuch a grant is good againſt ſuch a gran- 
tor himſelf, but the Infant may depart &c. Darby ſaith, That fuch a 

Guardian may take back the infant after that he hath diſcharged him &c. 
8 E 4.7 grants 21. | 

SeeP 22 E 3 Comnteyplea of voucher 78. where the Grantee of a ward 

by Nurture of ward, ſhall vouch. 
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XI V. Raviſhment of ward for him who hath married the Heir 


-after Annos Nubiles, and where be ſha'l hav: a Writ, the. 


Inſant being married in the life of bis Fatker, 


Avishment by the Committee ofan Orphan by cuſtome to him as 
Ram of kin, becauſe thr the infant had married hs daughter, the 
Defendant ſaid, that the infant was of the age of ſixteen years, ec and 
had confeſſed he had the profics of the marriage, &c. yet it ſeemed 
the writ was good, becauſe he is charged tothe Mayor, ec. and th? 
ape shall be ad;udged by him, and to that he shall be compelled by x writ 
out of the Chancery if he will not &c. and by intendement he shall have 
the ward cill the age of one and twenty years. Yet Seton ſaid, That guar- 
dian in Knights ſcrvice had been barred by ſuch plea, becau'e hee had che 
effe&t of the wardship, by the marriage, 32E 3 3 Gard: 31. 

In Ravishment, The Defendant ſayd, that heheld of him by poſterisri- 
ty,and it was covenanted between us and our grantor, that the Tafant 
chould remain wich tis, and he did ſo, and you had married him before, 
It was good without making him Title, and the Plaintiff took nothing by 
his writ, 20 E 4 gard. 41: 

Ravishment maintained againſt him to whoſe daughter the Infant of 
five years in the life of his brother was married, with averment that hee is 
yet within age of conſent (5) fourteen years, and cook his homage in 
| Court, 30E1 garar 156, | 
24a. | XV, JFbere 
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X V. Where the heir (all be twice married by the Lord _ and 
where by the Lord afier he hath been marryed by h;s FE. 
ther , or by th: Raviſher, 


-7F Here it was found for the Plaintiff, and that he did not know if 

married , and the body of the Infant in another county : By the 

op'n 0n , no jud; m. nt ſhall be unt Il it be found or confeſſed , . for if 

hee be not married , the Plaintiff ſhall have che marriage, and all. the 

value, if the [Judgment be given for him, for th: Defendant whole title 

is avoided , c:nnot have it; and tender of ihe Plaint-ﬀf ſhail bc effeQuall 
&c. 10 E 3 Gards 197. 

Rav:ſhnent, found that the Defendant did raviſh rhe heir being of the 
age of fourteen and more, and did affye him to 4. his Daughter, and 
. that before the age of one and twenty years, the Plain. iff got, &c. and at 
the age of eighteen years married h\m o 2, the marriage did con: inue 
until! by means of the Deſendant, A ſicd a divorce for the precontrac, 
an ! the Plas.did appeal tothe Pope,wh.ch duth yer depend. and that now 
the heir is of full age, c. and by award, the Plaintiff did recover damapes 
of forty pounds, for the raviſhment , and a hundr: d Marks for «oft: , 
bur nothirig ſor the marriage, for the matter by him Core is not dr feared 
pendant the Appeal : Alſoit is not found that he was marri:d by the De- 
fendant, ſo out of the caſe of the Statut*, &c. 27 He: gards 118. and 
'Daxby there ſaith , The Lord in that cafe ſhuu'd ricov r the value faire, 
as againſt che raviſher who hath matried #c. and if after the heir (be- & 
ing yet within age of conſent) refuſe the ſa'd marriage, the Lord ſhould 
render him another, and recover the vaſuc again upon refuiall &-. 

Vi (Littleton, 79 acc- vi. C.9. part 132.1n Holls Caſe , If the King 
marrieth a woman, who is his Ward, J»fra annos nubiles; and befo:e the 
age of conſent, the husbard dyeth , the King ſhall have the marr: ape a- 
gain , becauſe the firſt marriage was not compleat. Contrary of a com- 
mon perſon; C.6.part in Ambroſe Gorges caſe, viiC 5 part; to2' in Wat- 
ſens caſe, The Guardian marrieth his Ward, and after they are divorced 
(auſa precontratt. yer he ſhall not have the marriage apain, 

Seet2 RK 2 Damages 130 acc, and that the Raviſher ſhill not looſe but 
the ſingle value, and that he ſha'l have, although the heire might 
diſagree as before, and then he ſhall alſo have the marriage, 21 E. 3. 
7ndgement 150. See 43\'Edw.3.fudgement 102. and 19 Edm.z.}udomen! 
223. | 
Note by the Court, If a man dye, his heir' being married, and yet under 
the age of ſeven years, yet the Lord ſhall have the Wardſhip of the b9- 
dy , becauſe no conſent can be, for which the other did aver,that he was 
ofthe.age of ſeven years at the marriage &c.12 Edw.1. Garas 138. 


But 


W; ards, 


But if the Infant marry at 4. years, his anceſtor dteth, he not yet of 


14 years, . the Lord ſhall have the Wardſhip of his body, untill that age 
becauſe he may diſagree, bur if then he do aſſent to the marriage he 
ſhall forfeit nothing to the Lord &c. and it ,was ſaid, that if the weman 
die before that ſhe cometh to the age of conſent, the Lord ſhall marry 
him again, 44.7.H.6.11. 13 H.3. Wards 147. and temp. E.1, Gards 128. 
and 30 E.1. Guards 156. © | 

Vide C.6.,part 22 acc. Fitzh. N.B. 1n43.acc. but ſee 7 H.6.11. inthe 
Caſe of the King, a tender was made to one for marriave and was dif- 
charged, for the marriage was not void, then 2xere it the Lord ſhall 
have the Wardihip. 

The Lord who hath married the Heir, ſhall not marry him again, al- 
though that the wite die during his Non age, A. 13.E 1. Guards 137.C- 
therwiſe it is, 1t ſuch firit marriage was by the Raviſher,cemp, E.1. Aion 
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#pon the Statute 90. 
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XV I. Where the Lord ſhall have the Ward, notwithſtan\ing a 


Feoff ment by Colluſion, or where Colluſion ſhall ouſt him of the 


Ward, : 


He Lord ſhall not aver the Feoffment to be by Colluſion, withour 
ſhewing how, for which he ſaid, that the Tenant did enfeoff zr. to 


heir, andto render more then the Land is worth, the Tenant ſhewed the 
Deed to be abſolute, and that yy. did enfeoff two, who leaſed to him for 
life, and that the Plaintiff had accepted the ſervices of them, and ho- 
- mage of one ofthem, and the plaintiff traverſed the acceptance of the 
Homage onely, 32 F.3.Gaaras 33. 

But in a Writ of ward of a Rent, where the Defendant pleaded a 
Grant to him for life, the plairtiff averred the ſame by Colluſion without 
ſhewing how, 19 E. 3. Guards 40. But there is no challenge, but 31 E. 
3. Colluſion 29. It is holden that he ſhall ſhew how Colluſton, and there 
it ſcemed, that if the Feoffee did enfeoff a ftranger, ard not the Heir, 
the Colluſton is gene. 

If the Feoffee by Colluſion doth give the Land back again to the Feof- 
for for life, the remainder to the Heir bona fide, the Lord ſha!l not have 
the ward, for the Colluſion ſhall be averred and tried, and it is not appa- 
rent by Pri/ct, vide 33 H.6.17. and 18. and Pri/ot there faith, If fuch 
Feoffee after the death of che father doth enfeoff a ſtranger ona fie, 
yet the Lord ſhall have the Ward upon averment &c. becauſe his Title 
doth accrue before, andthe Remainder to the Heir upon a Leaſe or gitr 
in Tail to a ſtranger, is not Colluſion, Nor a Feoffment to the heir and a 
{tranger, and as heir of the heir,is not Colluſion, 33 H.6.17, 12 H.4.13. 
Guards 79. | "AS22822 But 


find a Chaplain during his non age &c. and aiterwards to reinfeoff the 
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But oil faith, where the Tenant enfeoffeth his eldeſt ſon and his wife 
that this is double Coljuſion, 31 E.1.Gearar 155. ſo it feems Collufion 
averrable upon ſuch Feoffments. 

20 Eliz,. Dyer 361. The Tenant of the King did enfeoff his brother, 
co the intent to enfeoff his Heir male at full age, when at the time he had 
no iſſue male, the Father died, and then, a ſon was born, this is Col- 
luſion, and the queſtion was, whether he ſhould be in ward for the whole, 
or but a third part, Vide C. 1 part 47. 10 Eliz. Dyer 268. but ſee (C. Lit. 
78. that now by the Statute of 32 and 33 H. 8. for his body, and the 
third part of the Land. 

In Ward the Defendant ſaid, that the anceftor did not die ſeiſed, the 
plaintiff, that he made a Feoffment to re-infeoff the heir of full age, he 
{hall not conclude ſo he died ſeiſed, but ſhall conclude Colluſion, although 
the Defendant ſaith, that it was without condition,q7 £.3.16 and 31 
£E.3.Gnaras 33.he ſhall aver the ſame __ a fimple deed, and 7 H.4.15. 
againſt a Fine upon Releaſe, and the iſſue ſhall be upon the Colluſion, bur 
not if the Feoffment be upon Condition &c.19 H.6. 30. 

See C.1o part 80. in Lowes Caſe, It the eldeſt ſon purchaſe Land ofhis 
father , bona {ide , for a valuable conſideration, he &c. ſhall not bein 


Ward, nor pay primer ſeiſin : So C.7 part 77 Curſons Caſe, if the Grand- 


father in the life of the Father convey Land to the Grandchild: So C. Lit, 
78. if the conveyance be to any of his collaterall blood , or Baſtard- 
children. 

In a Writ of Ward, the Defendant pleaded a pift in Tail to him by the 
anceſtor, the Plaintiff ſaid,thart it was rendring a Roſe the firſt 8 years, 
and afterwards 401, ſo Colluſion, and the Defendant could not aver the 
rail without ſhewing a Deed, and that was rendring, wt ſupra, yet he 
ſhall aver it bona fide, 4 E.2.Guarads 119. and note, the ſhewing of the 
Deed is by the words of the Statute, which wills 2z0d inquiratur per 
teſtes nominatos jn chartis & alios &c. Marlebriage cap.7. 

Colluſton ſhall not be averred upon a gift to the eldeſt Son in Tail, 
the remainder over, 27 H.$.7. and lo. 

Note the opinion of Gaſcoigne and others, If a man who holdeth of 
the King, and another, makes a Feoffment of the Land holden of the 0- 
ther by Collufion, the ſame is not remedied by the Statute, becauſe no 
Wardfſhip is loſt thereby, and the King ſhall not haye the Wardſhip, 9 H. 


4.7. Traveirſels. 


— 


RX VII. Where x ward ſÞall be recovered by Proclamation. 


Pon Default of the Defendant at the Proclamation returned, the 
QA Plaintiff ſhall recover the value of the Land, and the marriage, and 
damages if &c, and a \yrit ſhall be to the Sheriff ro enquire of the value, 


and 


' and the time which he hath occupied the Land, 42 E. 3.1.Cnards 95, and 
upon one returned dead at the Proclamation, and the others warned which 
do not appear, Reſummons awarded apainſt the heir of the dead, who 
appeareth and faith nothing, by which the Plaintiff ſhall recover againſt 
them all, 9 E.4.15.Wards 15. anda Writ awarded to inquire of the da- 
mages, but the Court would adviſe, if the heir being within age,ſhould 
_ render damages. 

Herle gave .Judgement upon default at the Proclamation Salve jure 
&c. and awarded a Writ.to enquirc of damages. Hi# ſaid, that he who 
| loſeth. the Ward by Proclamation ſhall never have an action, notwith- 
ſtanding the Statutes which ſpeak, Salva fibs alia atione &C. 16"E.3, 
Guards 108. | 

A ward ſhall never be recovered by Proclamation, if there be got three 
Counties, and three Proclamations, by the Statute of weſt, 2 cap.35. and 
if all the Proclamations are not made for the ſhortneſle of time, .all is 
void, and an Alias ſhall iſſue forth to begin again &c.2 H. 4.1, Retwrn de 
* 246.41. but it ſeems there ſhall not be new Proclamation, but Proceſſe 
at the Common Law, .3 H. 4, 6. And note, that the Proclamation 
ſhall be in the County onely where the Writ is brought, 17 E.3.70. 


C——— cw ———— 
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X V [ITI. Y/ here the body of the Heir ſhall be in ward, and the 
Lands and where the Lord in Knights-ſervice ſhall have no 
ward, and where a man ſhall be inward after his full age, 


þ a man marrieth his daughter being within age to a tan of fuil age, 
and dieth, his Land ſhall be in Ward, 20H. 6.15. 

If one be found heir to the Kings Tenant, and hath Liverie becauſe of 
full age, and after, another is found heir &c. yer there ſhall be no reſei- 
lure it he be alſo found of full age, 12 R. 2, Leverie 28, 

In an aſfliſe of oortdexceſicy, the Tenant juſtified as Lord by the non- 
age of the ſame plaintiff, he ſaid thar the fame Tenant grantcd to him, 
and his heirs, that they would never claim any thing by reaſon of Ward, 
in the Lands,' which his father held of him, nor in the marriage &c, ard 
that not being denied, the aſliſe was awarded, 19 E. 2. AvoWry 224. 

Where the heir entreth into Religion, there is no Wardſhip, 12 R.2- 
Gwxards 106. | | | EY - ; 

If the Kings Tenant die, his daughter and heir of the age of 15 years, - 4 
it was holden ſhe ſhall be in Ward, but if ſhe had been within the age of ” 
14 yeares, ſhe ſhould be untill 16 yeares to make the tender, #e/# ; 
2. capd22. Forteſcue , if ſhe be married in the life of her father with- 
in age, ſhe ſhall have her Lands at 14 years. whether the Husband be 
_ withinage, orof tull age, becauſe no marriage can be, 35 H.6.49. and 

| 35 
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35 H. 6.423. Guards 7:. Where by the Juſtices, the heir female being in 
ward to the Lord by priority, may well enter upon the Lord by poſterio- - 
rity at 14-years: alſo the grantee of the King ſhall not have advantage to 
tender her a marriage after 14 years, nor the King himſelf, but ſhe (hall 
have livery, alſo ſhe ſhall pay the forfeiture tor marying her ſelf within 
the two years after the 14 years, againſt the agreement of the Lord, þy 
Priſor, Markham, Telverton and Danby, but Forte/cue was contrary, 
Vide 35 H:6:41: by Wangford, If a man holds Lands of two , one 


by Priority, the other by Poſteriority , and dieth , his daughter within 


1.4 years : he who holdeth the Land by Priority, ſeiſeth the Wardſhi 9 of 

the body and Land, and the other ſeiſerh the Land holden of him, when 
ſhe cometh of 14 years ſhe may enter into that Land, for none ſhall 
have the Land till 16 years, but he who may tender hera marriage. 

But ſee F N:B:256.257: if the heir female hath Land in Capire, and 
Land in Socage holden of the King, ſhe (hall not have the Socage Lind 
at 14 years, but ſhall ſtay the two years, ſo as ſhe ſhall ſue forth Li- 
very. 

Alfo it was agreed by the Court, that ſo ſoon as the Lord hath marri.- 
ed her after the age of 14 years, ſhe ſhall have her Land preſently : So if 
ſhe were married before 14 years, ſhe ſhall have her Land ar 14 years, al- 
though her husband be dead betore, ſo the, two years are given for the 
Terder, becauſe the Tender before that age 1s void. It was alledged that 
Bradton ſaith, that the age of male and female, 1s all one, the Court ſais. 
it was never holden for authority in our Law. 

The Heir female being of the age of 14 years at the death of her ance- 
ſtor ſhall not be in Ward, becauſe that is her age, 39 H.6 Grards 67. 
Lit.22.& 35 H 6.40.acc. | | 


—_ << oe — 
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X I X. Ii here 4 Right, or Raviſhment of Ward hall be main« 
tained at full age, where after the death of the Heir. 


A Writ of Right of Ward ſtall abate, if the heir come of full age 
A depending the Writ, not ſo of Raviſhment of Ward, although he 
be of full age before the Writ brought by Daxby, 9 £.4.50.11 H.6.8. 
but the Reporter ſaith, it i}:all be a good plea, that the heir was of age, 
the day of the Writ &c.9 f..4.50. | 

Raviſiment of Ward ſhall not abate by verdic&, finding that the heir 
is now of age &c.27 H.6. Gzards 118. but the party ought to declare, 
that he is yet within age, 37 H.6.7. Gard: to. . 

A writ of Ward of the Land, ſhall not abate by the death of the In- 
fant depending the Writ, otherwile it is of the body,3z1 E.1. Gmards 130- 
but it ſeems it ſhould abate before the Statute of yyeft, 2cap.35.11 HG. 
8. Aſiſeg. | 
X X. her 


Wards. 


XX. Where tender of Marriage is materiall, where not, 


N forfeiture of Marriage, the Plaintiff declared of the Tenure and 
| [er:der, the JJefendant faid, that the Plaintiff did render back tf him 
| his Jand, and a«cepted ot his releif, &c. and was driver'to aniwer over, 
but chac Challenge was en r+d at his prayer ; wherefore he ſaid , he was 
of tull age at the time of the Render, c 28 ©: 3.92. Guards 49. 

But ſee 31 Aſſ. 26. Aion upon the Statute 32, That the Lord who 
| hath ſurrendred unco the Heir. ſhall not have the land after for the va- 
lue by Retainder And notethere, that in intruſion of marriage, the 
Loid {niced no: toalledge x Tender, as be muſt do in a forfeiture of mar- 
raage.\Alſoin a valore of marriage , he need not aliedpge a tender, be- 
cauſe: he ſame is mers j#7e. 3 H.79.Gnards 8, But iſſue ſhall be upon the 
Tender in ir:truſion of a Ward, 40 E:3.6. and that tender is not good 
without ſight of : he woman, See F X.Z. 141. Tender alledged in the 
one Action and in the other. | | 

Vi.C 5-part, 'almers caſe, The Guardian ſhall have the ſimple value 
without tender. | 

28 E. 3.92. In forfeiture of Marriage, the Plaintiff was compelled to 
ſhew ihe woman. | 

IHMar kham laith, That the Lord ſhall have the value of the marriage 
without any tender made. : 

Forteſcae, In a forieiture of marriage, he ought to declare of the Ten- 
der, but it is not traveriable, but in a valore maritagi, the tendcr 1; mate- 
riall, &c H:6 52:Wards 71. | 

Iſſue was taken upon the tender in a forfeiture of marriage, 16 E: 2. 
Acion upon the Statute 14. and 14 E: 3. Aion [upon the Statute 16, 
and 17 H.3. AQ on upon the Starute 27. It isnoplea for the heir, thac 
p he Plaintiff may recover againſt the Ravisher, if he do not deny the Ten 

er, | 


—_—— 


_—— — 
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XXI. YVVhere the Lord ſhall have the double vaine of the Marri- 
age againſt a ſtranger, where the ſumple value, and where 

| the walue twice againſt two, and where he ſhall have the 
land againſt the beir where the value,where the dowvle value. 


J” was fonnd that the Kings Tenant hid two Danghters, one within 
ape, but they know not whether ſhe be married, Judgment was given, 
that be ſhould recover the Ward, and the value, if ſhe were married, bur 
not the doublevalue: And a Writ was awarded to the Sheriff for the 


body, and another to diſtrain the party for the body,47 E:3.19. Gward- 
| IOg. 


_ Wards. 


1c3. But where it vas found ſhe was unmarried. and afcerwards all-dged 
that mean between the Verdi& and the Judgmenr, ſhe was married, xe: 
the Judgment was to recover the Ward and not the value, &c, 14 ; 
Judgment 157. 
_ And where the Jury doubt 2s before, and the Defendant ſaith, hae 
' . ſhe is not married, -the Plaintiff ſhall recover the Ward , and Damages 
without the value, becauſe he doth not maintain that ſhe is married Ang 
che Plaintiff ſhall not recover ina Writ of Ward the vajue apainſt the 
V onchee, but agaioſt the Defendant, and he over, 16 E:3: Guard L 07, 

Valovre Maritagis maintained by the Grantee of the King, althoy oh 
that before upon a Scire facias againft him be i1eld over by a Wd, be- 
cauſe not ſatisfied of the marriage; and at another time he did alledpe 
Seifin inthe Kings hands, which was proved for the Farm of the Guar- 
dianſhip, ſo his default :- But untill the King bath made Livery to the 
Heir. the Grantee ſhall render the Farm of what ape ſoever the Heir be, 
ad that Farm ſh3ll be intended the very value, &c. 43 E: 3.2 But ſce 
there, that upon Award or compoſition, that an»cher mean Lord ſha | 
hold for the va'ne of the Martiage, it ſhall be adjucpged according t 
that which he might have levied by the time, &c 

And note, that when the Lord hath cauſe to have the double vaſue, it 

is in his Election to retain the land for it, or to have an AR;on of Eur. 
feiture of marriage to recover it, for it may be that che land holden »f 
him doth not amount to baif the vaſue,c 18 E:3. 18. aRivn vu pon the 
Starmte 15. 

V3.C.4.part in Sir les Corbets caſe,ac.15 £:4 5.7 Hi6:1 ,Butif 
the Lord holdeth the land for the ſingle value, the profits received are 
only as a pledge, untill the Heire ſatisfieth to him the vaſue of the Mar- 
riage, where he holdeth for the double value, the profi;s are part of the 

* value. . | 
The Lord by Poſteriority ſha!l never have Forfeiture of Marriage be- 
.cauſehe bath nothing to do to meddle with the dody,7 E: 2. Aftion up- 
on the Statute 3 3. ED 
'1n a Writ of right of Ward, Iſſue being upon the Priority,it was found 
for the Plaintiff, and that the Heir within ape of fourceen years iz marri- 
ed, an! damages given. And the queſtion was, whether the damages 
ſhou'd be three hundred pounds, or a hundred pounds ; and there Stoxe 
held that he shou'd not have Judgment for three hundred pounds , for 
theo parhaps he muſt have the valuetwice, 2x E: 3 Judgment 150. 


XXII. Where 


| Wards. 
XXII, here the Lord may chooſe to have the Services, or the 
| Ward of his Tenant, | . | 


J* the Meſne dieth, his Heir within age, the Lord may diftrain the Te- 
nant, and avow upon the Meſne for the ancient Services: But if the 
Meſne be attainted of Felony, the Lord ſhall not have but the Services 
which are due to the Meſne, 1 E:3.6. Avowry 68. : 

So if my Tenant leaſeth for life and dieth, his Heir within age, I ſhall 


bave EleRion , &c. but upon Avowry made upon him 1 ſhall be ſtop. - 


ped to claim the Ward,z3 E:3. Guards 8. 


———_ _— — a th. 


X XIII. Where the Guardian ſhall put out the Termor, or Tenant by 
Statute. or Elegit, | 


A1an ſaith, that the Guardian ſhal{ put out the Termor of Lands, 
| 5 a1 of wreck of the Sea, nor of an Advowſon granted for years : Al- 
{o he ſhall not put out Leſſee for life : But if Tenant in tail of a Mannor 
with an Avowlon doth diſcontinue, and efter preſenteth unto the Ad- 
vowlon by Uſurpation, and grants the next avoidance over, and dieth: 
that the Grantor ſhall put ouc the Grantee, H:7.3 6.Gmnards. 69. But 
afterwards hee held that the Lord ſhould nor ouſt the Grantee ofthe 
next avoidance, & alis contra,vi.15 H.7.7.Gnards 158. Where Gran- 
ree of the third Advoidance ſhall have the fourth agnnſt the Lord, be- 
cauſe he-could not have the third apainſt the wife, Tenant in Dower : 
And it was there h19]Jden, that the Guardian ſhould pur out the Termor, 
becauſe this Condition in Law ſhall be as a Condition in Fait. And there 
Brian held, that he ſhall not put out the Termor ; But others apgairft 
h'm, | 

Covenant by a Termor, againſt the Heir, becauſe he was ejeRecd by 
the Eſcheator, for a Tenure found of the King,c. And he was driven to 
alledpe in certain,that he was ejected by Tirtle,z E:2.Covenant 6. 

So the Aſſignee of a Termor ejected by the Guardian, fhatl have Co- 
venant againſt his Leſſor, if he hath a Need, and he over apiinſt the heir, 
if he be ejeQed by Title,31 E: 1.Covenant 26. and that ar full age of 
the Heir remp. E:1.Covenant 31.50 if he be ouſted by Colluſion found, as 
where a Feoffment was,readring the ifirſt year a Roſe, and afterwards 
ten pounds. &c.18 E:3. Covenant 7. 

And where Leſlee for life and ten years over, grants the Term and di- 
eth, his Grantee being put out by the Lord ſhall have Covenant, 19 E, 
2 Covenaxt 25. And although that the Termor who is put out, do pur- 
chafe it again of the Lord, yer he ſh:l] have Covenant againſt the Heir at 
bis full ape, &c.34 E.1.Gaards 129. | | 
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An Aſſeof a Rent granted by the Anceſtor, the Heir in Ward pray. 
eth his ape. H:{, It hath been holden that the Guardian ſhould hold diſ- 


charged, but afcerwards it was aſſented by Parliament, that the Aſiiſe 
| ſhould be taken, 3 E:3.A/i/e., 176. And Herle held that he ſhould bold 


charged, 3 Aſ. 1. Aſſi/e 182. 

It was holden, thac the Guardian ſhall not put out Tenant by Elegir, 
bat a Leſſee for years be might,1 E:3.3.Guards 13. 

And it ſeems alſo ,that he alſo ſhall pur out Tenant by Statute-mer- 


_ chant,who hath execution in the life of the Anceſtor, for the Title of the 


Lord is elder, and their right is ſaved to them at the full age of the In- 
fant, &c.quere 36 E,3.Guaras 9. | 

It ſeems by the Statute of 2ercatoribns, That execution ſhall not be 
ſued apainft the Heir untill his full age :;And therefore 33 H.6.47.thinks 


that the Guardian may put him out, q#2re of Tenant by Elegir, 


em. + 
— 
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X X1V. VVhere the Donor o7 his heir ſhall have the waraſhip of 


the heir in Franks marriage, within the four degrees, 


"He degrees of Frank-marriage ſhall be accounted from the Donor 
_ to the Donee the firſt, &c. and the heir of him who is in the foure 
degrees, ſhall hold as the Donor, andif he in the third degree alieneth, 


and rakes back to him and his ſecond wife, and hath iſſue by the firſt, yer 


the heir of the ſecond wife ſhall be in ward, as iſſue of the taile after the 
ſourth degree, for this doth end in the iſſue of the firſt wife ; and it was 
ſaid, that by no deviſe of the Danees,&c. in frank-marriape, the Seignio- 
ry of the Donor ſhall be diſcontinued, becauſe he hath no aRion, no re- 
medy torecontinuec it, 1 3 E 3 garas 116. > 

AndHomape done by Tenant in Frank-marriage, ſhall not bind the 
heirs within the foure deprees, b: cauſe that the Law bath diſcharged him 
of wardſhip and ſervice, en.tewp, E 1Garas 135 But he ſhall do fealty, 
by Littleton 15, 


—_ —” ——— — 
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X X V. VVhere the heir ſhall be in ward for Lands to which hee 
hath right, or to which he cometh by his own Ad, or by 
the AG of the next of kinne. 


NaWritof ward, The Defendant fayd, that the Anceſtor did not dye 
bis Tenant, the laintiff ſayd, that the Anceſtor was ſeifed, and be- 
camevE Non ſave m-mori:, made a Deed of feoffment and Letter of At- 


tornty 


Wards, 
torney to deliver ſeiſin &c, and after his death the heir didenter by his 
next-of kinn,&c- and for that the opinion was, that he dyed his Tenant, 
becauſe the livery by the Letter of Attorney was void, but the heir who 
recovereth in Nox compos me-tis, $hall not bein ward, 7 H4.12. And 
note, heshall not be in ward by recovery in no ation ancelſtrell where 
his entry was not lawful, atin a Formedon, ib:4ews, But ſee that the 
eatry of che heir is lawfull upon alienation made by the anceſtor, who 
was Non compos mentis, asit appeareth, 34 H 6.45. tnd by Perkins 5. 
and therefore it was holden, that upona recovery in Now compes mentis 
or! Daum fuit infra atatem he s$hall be in ward, 11H.7. 12. Ifthe heir 
recover in a Mortdanceſter he shall bein ward. 12 R 2 Livery 28. 

Ifan infant alieneth and dyeth,and his heir within age entreth, he shalbe 
in ward, 7 H 4 12 but if heedonotenter , the Lord shall not enter for 
him, 6 H4 4 Andif the heir enter for a condition broken, hee $shall be 
in ward, or-in that caſe, if the next of kinn enter for bm, 39E4. 3 36 
gards 92,11 H.7.12. ; 

Diverſe Parceners did recoverin a Formedoy as vpon abatement, and 
one within age , and in ward tothe King, whereas in truth, he againſt 
whom &c, did diſſeife the Tenant by their Covin, &c, and the others be- 
ing impleaded had aide of the third in the ward of the King , notwith- 
ſtanding that the Demandan: did tender to averr as ghave, &c. and that 
there was no pift, 11 H.4.6 0. 

Hankeford ſaith, If the Tenant make a Feoffment by colluſion, the 
Lord shall not have the wardshiy of the body. unt-ll he hath recovered. 
the land, and ifthe heir of che Diſſeiſor be in, and the Diſſeiſee dycth , 
the Lord sball noc have the wardsbip of the heir untill che bath recovered 
the Land, which the court agreed, 22 H. 4.13. gards 79 vi. 15 E.4 11. 

Bur its conceived , That the Lord shall bave the wardship of the beir 
of the DNiſſciſee who dyeth in the life of che Diſſeiſor, before 8 Diſcent 
caſt ; becauſe he may aver that he dyed his Tenant, 14 H 4 15 fe 138 
Bur afcer a diſcent is caſt, it is clear that the heir of the Diſſcesſor is Tenant 
to the Lord,and he shall be in ward 48E 3 8 Avowry 83.19E 3 64 and 
36 E 3 Gards io. Where it is holden a good plea, that the Anceſtor had 
not any thing at the day of his death, , and that he ſhall not ſeife the by- 
dy of the heir ofthe Diſſeiſee, antill he hath cecontinued the Land. 

SeeC 3 part in Butler and Bakers caſe, That the heir of the Diſſeiſor 
and Diſlciſee ſhall be both in ward. 

A holdeth two Mannors of twyg Lords by ſeverall ſeryices, Knights 
ſervice, and makes a feoffment and takes back at one day to him ſeverally 
dy fine for his life, the remainder to bis heir in taile of one, and the re- 
mainder of the other unto his heir, and to his wife in tile, and dyeth, the 
heir entreth into both at one day; and diſcontinuerh'that which hee hatb 
1n joynture after the deceaſe of his Mother, and dyeth : Now if the Joe 

recover that, or re-entreth for the Mortgage mony paid, or ifche dilcon- 
tinuce ſurrendreth to him,or enfeoſſeth him &c. The Lord who firſt lights 
"'Bddbb3s upon 
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npon it shall have the wardship of the body, &c. 33 E 3 Garas 162: 

See that Tenant in taile and his iſſue sball do homage to the Donor, $ 
E 4 Avewry 36. 7 E 4 27 and the Donor hall have the wardsbip of the 
heir of the Diſcontinnee, yet he sball not be driven to avow upon him, 20 
H6 9 Avewry 12 41E38eAvowy 65 48E 38. 

Tenant in tail of a Mannor with an Advowſon doth diſcontinue &c and 
afterwards uſurps to the advowſon and dyeth, the Donor ſeiſeth the 
ward , and preſents to the Church , putting out the grantee of the Te- 
nant in taile, ofthe next avoydance, 5 H 7 36 gards 69. The opinion is, 
Thar the Donor ſhall have the waudſhip of the heir of the Tenant in tail, 
which hath diſcontinued, 18 E 4 11. 2were, forif my very Tenant ali- 
eneth, and dyerh before notice given unto mee, yet I ſhall not have the 
wardſhip of his Heir 2 H 4. and here there is noright remaining to the 


Heir. 


| — 


XXVI. 7Vhere the Lord ſhall ſeiſe his ward, and take hin a!. 
though he be in the ſervice of another. 


HE Lord: may well ſeiſe the heir within age, although he be retain- 
* L ed in ſervice in the life of bis Father, 14 H. 4.31. fue 139. 

Raviſhment of an heir female, the Defendant did alledpe, that before 

ec, ſhe was retained with him; &-c. the plaintiff took her,and he re-took 
her, without that he will averr, that atthe time &c. ſhee was of the age 
of fifteen years &c. this is a good juſtification. But Dazxby ſaith, that hee 
ought to traverſe, without that, that he did raviſh her within age, 8 E 
4 22 gards 64 _ 

Catesby ſaith, That if the guardian by nurture, command the Heir 
to go out of his houſe, and he will not give him vifualls, that-he can- 
not afterwards take him again out ofthe ſervice of another : Danby, That 
he may welldo,8 Z4 7. | 


- mk mmm 


PT—_ — 


XX V II. Where theRecovery of one shall give advantage tothe 
other, alt hough he was (cvered before, and where he that reco- 
wererelh ſhall huwwe ait «lone. | | 


A Writ of Ward by two Parceners, of the body, one doth recover, 
h the other being ſevered, yer she shall have an account for the pro- 
firs of the moietie againſ{ her who recovered, but if she hath releaſed to 
the defendant, he which recoyered may p ead chis releaſe in bar againft 
her, and that without shewing by re#{on! of the privity, 'but cannot 
- maintain an ation againſt the Defendant in her name, without _—y 
: er 


Wards. 
her who hath the Releaſe by reaſon of this Releaſe by Fircaenul.s fad, 
that they recovered in common, notwitſtarding the Releaſe, ard that 
pleaded againſt the one ſhall nor hurt the other, but ſhe.may maintain ihe 
Action without naming of him who hath the Releaſe, declaring 
onely of Tenure, and not of the diſcent, and ſo is it abridged by Fitz%. 
and that the Defendant may well plead the Releaſe ok the other who r& 
leaſed, being named, 45 E.3. 10 Gaara; 10. andthe ſame caſe for ac- 
compt, viae Accompt 36. | 

Kirton ſaith,that in a Writ of Ward for the body by two, If the one be 
non-ſuir,the other ſhall recover the whole, andthat ſhall ſerve his compa- 
nion alſo for their common uſe, ſo if one Defendant make default, the c- 
ther ſhall fave the whole to their common uſe &c.49 £.3.19 Garas 14. 

Thorp ſaith, that if two Parceners bring a ware impeait, and the one 
is Nor-fuit, the other ſhall ſue for the whole, becauſe it cannot be ſeyer- 
ed, and ſhall havea Writ to the Biſhop for them both, and cheir com: 


mon Clerk ſhall be received &c. 38 E.3.35. Qaare impedit 126. 


_—_— _ . 
— 


—————— 


XX VEII. iChere Proceſſe Shall ive to have the heir in Court, to d - 
liver to whom the: Court 5hail award, ani who Shall hays 


the cuſtodie pendant the Writ, 


) Aviſhment in the County of D. the plaintiff doth ſuggeſt in Chan- 
Rey that the Infant is in the County of NV. and hath a Writ by the 
Statute from thence to have him in Court, to be delivered to whon-the 
Court ſhall award, and at the day the Sheriff hath him readie &c. anc 

becauſe the originall was not ſerved, he was delivered to the Detendan: 
again, 34 E.3.Guards 164. | | 

It was holden, that the Infant ſhall be delivered to the Sheriff depend: - 
ins the ſuit, untill the matter be diſcuſſed, and ifhe deliver him to the de- 
fendant , the plaintiff after Judgement for him ſhall have a Writ from 
hence againſt him who hath the poſſellion, or againſt the Sheriff, and ſha 
not be put to a new Writ of Raviſhment &c. 12 H. 4.6. Garni/oment 22. 


—. —— — _ 
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X'X I X. VVhere the Lord by his a@ hail rarclade himſel fo - 


* bave the Ward. 


BY acceptance of Homage of the eldeſt Son 0* the Feoffee in the life * 
LIof his father, the Lord ſhall be eſtopped forto claim the Ward after, . 
but not ſo of fealty, Rett or other Service recovered out of a Court of . 


Record, 36 E.3.Gmnaras 11. | 
But Pri/ot held the contrary, and that he ſhall nor be eſtopped, becauſe 


act 


557 


556 


Wards. © ; 


-thathe conld not refuſe the Homage after notice of the Feoffment, 33 
H 6 17 Coliafion 26, but 31 #.1.Guardr 155. there is a difference pur of 
acceptance ot homage in the life of the Father, and after his death, and 
in the firit Caſe he ſhall be concluded, 4nd in the laſt not, becauſe che 
Sta:ute of M.igna Charta doth tie him co accept homage betore he hath 
the Ward, and the acceptance was but of Fealty, but 32 E.3 Guard: 3}. 
where the acceptance of many Services was alledged, the Lord ſhall an- 


ſwer onely to the acceptance of homage, as that he accepted of it for 0- | 


therLands, and ſo the acceptance of it ſhall bind. 

The Tenant of the King made a pift in Tail and died, the King doth 
accept his heir for his Tenant, Firz. conceiveth, that he ſhall not be there- 
by concluded, to take the iſſue in Tail in Ward by the Stature of 34 E.;. 
Ca4Þ.I5,F.\N.B, 143. but ſee the contrary to that 4 F.6.20.Gxard: 50. 
and that the acceptance of the Services ſtall be intended homage, Babing- 
ton and the Court ſo adjudged, but Firzh. thinks it no Law, but that the 
King may well chooſe the Tenant in Tail for his Tenant,as he did, 47 EF. 
3. ina DQuare impeait, as Fith, there alledgeth it. 

The Lord ſhall not have the Wardfſhip of the heir, until! he hath ac- 
cepted his homage, becauſe by that he bath the Ward, he bath loii che 
Relief, and in lieu of Relief he ought ro take the homage 13 # 1, 
Gerds 163. but the Donor{ſhall have the Wardſhip of the Iflue in Frank- 
marriage, without taking homage otJhim wichin the four degrecs &c. 13 
E, 3.Guaras 142. p | 


_ OSS Ie "Har OE as So, <a _ CY_—— —_ —— 


XXX. Where the Succeſſor of a Biſhop ſhall have a Ward fal.n 
in the time of his Predeceſſor, 


EF the Tenant of the Biſhop dieth, his Heir within age, and the Biſhop 

dieth before Seiſure, the Succeſſor may well ſeife the Ward , have a 
Raviſhment of Ward, and alſo a Writ of Right of Ward by ſome, 2 H. 4. 
19.Guards 73. agrees of the Right of Ward, 47 6 E.2. Wards 120. 

And the Executors of the Biſhop ſhall not have it, bur where the Bi- 


| ſhopſciſeth; nor the King ſhall not have if che Tenant dye, not the 


Temporalties being in the-Kings hands, 40 E:3.14. Brief 5 22. 
But the King ſhall recover an Advowlſon which voids in the time of 
the Biſhop againſt his Succeſſor, 17:24 E: 3. 2uare Impedit 11, 


XXX1. W here 


W. ards. 


XXXl. PPhere the King foall not have the Ward although he bel} of 
him, and where he ſhall not have the Ward of a Tenure of him 
by £ftoppell, &c. 


Mannor was ſeiſed into the Kings hands, beeauſe the Tenant did ad- 
here to the Scots, and he gaveitto T. to hold of him, who dyed, 

his Heir within age : One $. of whom the Mannor was holden b-fore, 
ſeiied the Ward, and was put out by Office, found: And at his Suic in 
Parliament it was awarded that he should have again the Ward, and ihe 
Parent wasrepealed, 46 E.3, Petition ,19. ſee47E. 3.21. a diffcrence 
where it cometh to the King by a common Eſchear, and where by For- 
feiture of Ward, and the latcer caſe, his Patentee held as of bis Crown. 

Diſceit by the Lord of a Precipe in Capite brought of the land, &c. he 
shall not recover damages according -to the value of the Seigniory, be- 
cauſe he may have it again by Petition. And Stone ſaid, That the King 
challnot have the Ward by reaſon of ſuch a Seigniory by Eſtoppell 17 E. 
3.21. and 37. Butſee 46 E. 3. 12, the Lord put to his Petition for 
to diveſt a Seigniory to the King by Eftoppel (s) by Conuſans in a 
Court of Record,vi.20.Af-17.95 45 E:3,6 47 £.3.31.50 E.3.23.ac, 

If the Kings Tenant and another be diffciſed of lands holden of the 
King, and now the Heir of the Diſleifor is in by diſcent, the Diſſeiſee di- 
eth, the other Lord ſeiſeth the Wardſhip of the land of the body, after- 
wards the Heir doth recover in a Writ of Entry, 

Littleton ſaith, That nuw the King ſhall have the body , and alſo the 
lznd holden of the other. Dygas, that's a marvell, &c 15 E.q4.10 

If my Tenant enfeoffeth the King,and takes back an Eſtate, &+c. yet he 
is my Tenant in right, and the King hath not buta Seigniory by way of 
Eſtoppell, as it was ſaid, 45 E.3-6.46 E:3.12.6.47 E.3 21 ac. 


Qu————_—_— —— 


XX XII. What advantage or Prerogative the Committee of the 
King shal- have, | 


TOte the Committee of the King of a Ward $hall not bave any other 
-Wardship by reaſon of it 35 H6 gards 70, And there Gyards 14. by 

all che Juſtices. And alſo the King «hall have Preſentments co Advowſons 
apainft ſuch Committee, unleſſe he gave expreſs words to have them But 

tis holdent2 H 4.25:Gmards 83, That the Commictze of the King 5hail 
haves Wardiby cauſe of Ward, although that the King do:h remun 

Guardian , becauſe that when it comerh in lieu of Services, the Grancze 

ſhall have che ſame Prerogative as the King, ſo more is pranted th:n 
the bare Ward, the Lord alſo ſhall have advantage agiinft Es 
: ; y 


Wards. 


by Priority,-as the King ſhould have had,fiid. But the Grantee of the 
King of the Seigniory ſhull not have the ſame-advantage, per (#riars, 
74.14 H.4.9. Grards 68. 

The Committee of the King of the Heir female, hall not have the mar- 
rizpe if he do not tender ber a marriage, untill after the fourteen years, 
b.cauſe heis not Guardian, ſo he ſhall not have a!vantape of the two 
years given by the Statute, 35 H.6.52.Gaards 71. 

If the Grantee or Committee of the King be put out of the land, anj 
the Heir, or ofthe land alone, he ſhall have Amoveas manum upon a 
ſuggeſtion in the Chancery, as the-King himſeif ſhould have: For E. 
5:&ment doth not lye for the King, but the Writ ſhall be penerall, and 
not to anſwer the profi's, nor to make Fine, but only amover: manu, 
&c. Subpana. &c. 35 6. Suggeſtion 9.1 H,7.18, he had the Writ our 
of the Chincery. But 4 H.7.7-it is ſaid he shall haveic out of the Exche- 

Ucr. 

» But of things tranſitory, the Committee is put to his Action at the 
Common Law, as Ravishment, or Oxare /mpedit, becauſe the King 
himſelf shall have them, 4 H.7.r. | h 

Ifthe King commit the whole land, where parcel! is holden of another 
{ord, he shall notd firain upon the Committee for his Rent, no more 
then upon the King;44 E 3-13. But he who hath a Rent charge may di- 
Krain the Committee, by the opinion of 21 H,7. 2 quere. | | 

An ation upon the caſe for that he didenter into ccrtain land commit- 
ted to the Plaintiff by Nonag-e, cc. and levied certain ſumms of money 
in the contempt of the King, &c. and the Writ abated by a Ward, fot he 
ought to have an Ejetment, or account of the Receipt, &c, P.. 1H. 4, 
6 3.itis ſaid, that he +hall not have the Aion which the King could not 
have there. See 43 E.3.6. Action upon the Statute 11. The King $h3l| 
fiave the Wardship of the Heir of his Tenant by whom he granted the 
land ro held by Services dus, for the beſt shall be taken for him, 4 E, 3. 


45 Guards 7. 
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XXXlII. where the Heire of him who dizth in Ward, ſhall nat be 1» 
Ward to the firlt Guardian, althaagh it be the King. 


T*He King flath a Seigno:y , which belongeth to the Prince in his 
2 bands, and Þy reaſon thereof hatb the Ward, &:. and he makes Li- 
very £0 the Prince, *and afterwards the Heir being in the Ward of the 
King, dieth,his Reir within age, the Prince ſhall have the Ward of him, 
and not the King. So where the King hath a Ward by rezſon of ano- 
ther Ward, andio him makes Livery, now if the other dieth, 'his Reire 
within age, the Ring hall not have the Wardship of him, bat he by rea- 
ſon of which &c.1;3E 4. 15. B 
| e 


© ——_— 


Wards. 


(he King #ball have the Wardship of the Heirs of him who ho!ds of 
his Ward by Poſteriority,12 H.4.25. RE | 

If the King grant the Wardsnip de herede in heredems qnamain, &-c. if 
he come to his age, and dieth before Livery, his Heir being within ape, 
hall not be in Ward to the Grantee, but to the King 14 E.4.7. 

Note by Belknap, That for Ward becaufe of Ward , the King $ball 
not have but the lands holden of himſelf,6 R.2.Gzards 105. 


—_—_— 


———_— 
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XXXIV. What Tenure draws Wardſhip. 


Ote, where a man boldeth of the King to find him a Horſe price 
5s. & unam ſaccam, & unam brotheam per xl. dies quando Domi- © 4 

mus Rex ret iu exercity in Walliam, this was adjudged Petite Serjeanty, 
and the King shall not have the Wardship by reaſon of ſuch Tenure,g H, 
3. Guards 145. 511 RE 

Where'a man holdeth of the King to find a man in his war by 40.daics, 
this is adjudged grand Scrjeanty,becauſe it is to be done by the budy of a 
man, and by his own body, and he cannot find another for him, 24 Z,;z. 
4:Guards 47.0 : 7 | 

Note, it was adjudged by the Court, that this is grand Serjeancy, if a 
man holdeth ofthe King to. go with bim 7» exercitu wer/as Scotians in 
| avergardia, & in reddit u fho in rttropardiga. And ſo if he holdeth to eive 
to the King Horn-geld, which is Cornage, and the King $hall have the 
Ward for it,2 3 H.2.Gwuards 148. 

The Heire $baſl be in Ward for a Tenure by Caftle-gnard to be done in 
England, yet this is no Service out ofthe Realm, but it is as Eſcuage and 
of the ſame nature, per ('#riam,ig R:2.Gnards 165. | 


— 


w—_—_— 
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XXRV. where ». and is What (county the Writ of Ward ſhall be 
brought. : 
A Writ of right of Ward of land, and of the body hall be alwaies 
brought where the land is; but a Writ of right of the body. was 
broughe in a another County, and awarded good,qo E:3.6, Wards 93. 


—_— meet, i _ —— — 


XXEXVI. Fr here the T 3tle of the King ſhewed to the Court after Vers | 

| aift for the party ſhall ouſt him of his judgement againſt the 
other party. : 

N a Writ of Ward it was found fos the Plaintiff, and before Judgment 
it was alledped thar ir was found by Office, that the, Anceſtor helc five 
acres of one'whois in Ward of the King, &c. yet the Plainciff sball 
have Judgment, becauſe it is not »lledged that the King, nor the Eſchea- 
Cece: cor 


Relief. 


tor in his name hath not feiſed the Ward in Fait, but if he had ſeiſed him, 
the Jaſtices shall ſurceaſe : But the King ball have a Scire facies againſt 
him, who reecovereth alſo for the damages, whether the Infant be dead, 
or alien, 6c. thar is before Judgment, &c. 1.6 R:3. Guards n05, 


es a Oe Tt , p — 
. 


_p——_— 


XXXVII. Non-certainty of the Tenure adjudged for the advantage of 
him who departs with the Land, 
F the King make a Feoffment re»end. = ſervicia debit a,efc. this hall 
be intended Knights Service, and he ſhallhave Wardship, 44 E: 3.45. 
Guard: T. -— 

So —_ a common perſon before the Statute made as Feoffment, 7+- - 
end, libere & quiete, & faciend.foriuſec.ſervitium ſach a Feoffee held of 
the feoffor,not of the chief Lord, which he should have done,ifir had been 
faciend. capitals domino forinſc. ſervicium,&c. An.i2 H:3-Guard: 152. 
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}. here the Heive Shall pay Relief, although hebein vVard, and © 
within age at th? death of his Anceſtor, 


Ote;rhe Heir being in the Wardship of the King,when he com- 

_ ethco his apechall pay Relief to the other Lords, And Hil 

faith, chat the Lords sball have the rents of the lands holden 

of them by petition during the Seiſin of the King, becauſe ofthe Ward- 
Ship, &c. CM. 19 E:3. Relief k. 29. A(]'5. agrees, that upon petition 
they »ball have _—_— apainſ the Committee upon his default, and 
an Aﬀiſe zprinft him for the rent withdrawn after, agreeing to the 
whole in the firſt caſe, is the book of 24 E:3. 24.Relief 7. 


— a ———_— —  — o— 


11. PVhere the Heir being in by Feoffment chall pay relief... 


F 8 ſaid, that the Lord ob ll not have relief ofthe Heir of the- Feoffce 
' his Father, although be.gball have bimin Ward, if he were wichio 


— OED 9 a ad, 


We = 
S100 


Rehef. 

Seton faich, That the Wardsbip is by Statute, which ſpeaks nothing of 
celief, ſo the (ame remains at the Common Law, and che Lord challen- 
| nothing but thathe had not notice of the Feoffment, nor the Son 

did not atrorn to him : And 27.17 E.3.63.Rclief.3. See if he shall bave 
celief by equity of the Statute,vs. 4 Z;3.24. that he shall bave relief. 

Thorp ſaith, That if the Tenant enfeoffeth his Heir of full age, che 
Lord shall not haverelicf, becauſe out ofthe Statute, Þ; 31 E:3.Coln- 


on 29. | | 
4 If _ Tenant enfeoffeth his Son of fall age, 'and dieth before theSon 
 giveme notice, Ishall have relief, for the Father died my Tenant as to 
| Avowry. Fitz. thinks itis aot Law, for the other was by Tenant in 
FaQ,7 E.3.Relief 11. 


—_ ——— 
tn nn 
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111, 7/Vhere Relief chall be paid for the Deſcent of a Remainder, 


and whenit 5hall be paid. 
[ acknowled a Fine to Z. who renders the ſame to bim for life, 
the remainder to hisSon T\. and E: bis wife intail, the remainder to 


the right Heirs of 7: who dieth, and 7: dieth, and E: diech wichout iſſue, 
now the righe Heir of /: shall pay a relief unto the Lord, as Heir of T. 
the Son, becanſe if 7. had ſarvived T. and his wife, he had been ſciſed in 
fee, and a Writ of Right would lyeapainft him, ſo the fee was in him, 
and from him deſcended to 7:& c.40 E:3.9. Relief 2. 

Land is given to Z.S. for life, the remainder to his righe Heirs, he shall 
pay a relief, becauſe he is in by deſcent, 32 E: 3. Relif:4. 


Ce ew F'Y —_—_—e_——__— —_— 
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IV. When Relief ſpall be paid after the death of the Anceſtor who 
had not poſſejſron in fait, but onely a poſſeſſuon in Law. 


Tz Heir of the Lord avowed upon the Tenant, for the relief of his 
£2 Grandfather, after the death of his great Grandfather, and of his Fa- 
ther after the death of his Grandfather, and layed the Seilin of the oP 
nory in his Grandfather, and the Seifin of the Tenant in the great Gran 
father of the Tenant, and alledged the diſcent from each to theother,. 
M.:13 E:3.Relief 6. 


Ciecc 2 V. Where 


Ref: 


V. there Relief fall not be paid for a Tenure in Fee-farme, 


| 7 6 yp faith, That every Fee-farm is intended the very value of the 
land, and therefore he ſhall not pay relief : But the Seigniory was of 
ſuch a Feoffment made before the Statute of 2-454 emptores terrarum, or 


after, Ruere 45 E.3.15.(eſſavit 15. | 


———_ _— -- 
——— 
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VI. Where. Relief foal ot be paid, becauſe the Lord bath recei.. 
ved Homage, or Fealty. | | 


APE opinion 15, That afcer the receipt 'of Homage, a man ſhall 
not avow for relief,P..15:E:3.Relief 5: and therewith agrees P: 16, 
E:3.Relief 10. | 


—_—_ 
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VII. Relief of the Heire of the Feoffee of Tenant in tail, or of the 
Iſſue in tail after a Diſcontinuance. oo 


Ote,the Donor in tail may take the Diſcontinuee for his Tenant, and 

avow upon him for Services, and upon his Heir for Relief, as ZBelk- 
ap ſaid that hedid : And Perſeyfaid, that for relief the Donor for ne- 
ceſlity ſhall avow upon the Heire of the Diſcontinuee, becauſe this is a 
thing in poſſeſlion to be paid, H: 48 E:3.8, Avowry B83. 


nm —_— a 
_- —— — 


VIII. Where Relzef ſhall be paid, although that the Texnre be by 
Fealty and Rent for all Services and Demands, 


F a man maketh a Feoffment to hold of him by Fealty and Rent for all 
Services and Demands, he ſhall have relief, for the ſame is no ſervice 
= ſelf, but an approvement which iſſueth of the ſervices, 39 E: 1. Re- 
ner Io6 | 
Vi. C: 4. part 49. the Executors of the land ſhall have debt for relief, 
becaule it is but an Improvement : But the Lord himſelf ſhall diftraine, 
and ſhall not have debt, 7 H:6.13. 20 H:7.1:v5:10 H:7:10: rhat it is not 
properly a debt: — | | 
Hank ſaith, That when a man makes a Feoffment tenvexdnm, &c. pro 
emnibns ſerviciss & demardis, thoſe words do not exclude any thir:g in- 
ctdent to the Services before, as if it were Knights-ſervice reſerved of the 
Premifles, he ſtall have Ward, Marriage, and Relief, and Relief if it was 
| cou 
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co hold by a _ pro emnibus, ec, by Skrene. Alſo Heriot, Cuſtome.. 
which runs throughout all chat Country, or Honour, is not gone by thoſe 
words pro omnibus,&c. Otherwiſe is it of a particular Cuſtome, Suit to 
his Court, and ſuch not expreſlly reſerved by the Premiſles,r4 H:4.3. A- 
v6Wry 60. 7 
Fn, gave Lands to husband and wife in tail by Deed, which was, . 
Pro homagio & ſervitioſuo habendo, & tenendum vt [upradilt. eſt, redden- 
do annuatim 2. markes pro omnibnus ſervitiss, exaltiontb. ſecular & cunttis 
demands, ſalvata ſefta cnrie. And adjudged by the Court that the Do- 
nor ſhould not have Homage nor RelieFupon ſuch Deed, nor no ſervice 
but tlie Rent, &sc. Fitz, concerves theLaw to be contrary,8&c <M: 13 H: 
2. AvoWry 89. | 
AFeoftment before the Statute by Deed, which was, Texendum pro 
10-9. rent, Pro omntb. ſecalar. ſervitiis, exattion. conſuetudinibus, & de- 
 mandis. And upon a Demurrer in Avowry for Relief, the Lord had re- 

' turn by Award of the Court : for the Court faid, that it was common 
Law, That the Heire of him who held in Socage ſhould double the rent. 
and this advantage was incident to the Seigniory : As alſo Relief is inci- 
dent to Eſcuage,18 E:3.26. AvoWry 99. | 


| —————_—_— Mk... 
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1X. Where an Abbot or Prior ſhall pay Reliefe, where not. 


Vowry upon an Abbot for Relief after the death of C. his Predeceſ: 
Ac: and alledged the Tenure to be by Homage, Rent, and to pay 
40 5. for Relief after every death , and layed ſeiſin therof by Preſcription 
and ſpeciall ſeiſin by the hands of T. Abbor. the Plaintiff took the Tenure 
by proteſtation, and they were at iſſue upon the ſeifin, P: 8 R; 2. Reliefe 


I4, 

An Abbot who is 1n by ſucceſtion, ſhall never. pay a Relief, by milby, 
becauſe he is in by ellection, H:20 t ;3.Relref 8. vi: P:3 E:3.13. Reliefe 9. 
et- vernm efÞ quia domus non moritur. | 

 Withouta ſpecialty granting, if a man ſhall never avow ug 01a man of 
Religion for relief, by #/i/by, 20 E:3 Avolpry 124. | | 

But 17 E:3.5- Colton 22. An Abbot ſhall avow upon a Prior for re- - 

lief, alledge Tenure and ſeifin without Deed. Fe 


ha 6 ee em o— FE: 
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— 
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X,.-Where a man ſhal pay two Rtiefes to one Lord for the ſame 
Land. ; de 


T* Father Tenantd4ieth ſeiſed, the elde{t ſon dierh before entry 07 

poſſeſtion in fa, the younger brother being of tull age ſhall pay two ', * 
Reliefs, the one for the death of his Father, the other upon the death q 
| of Ws 8 


\ 


Licence of Alteuation. 
of his Brother , for he was alſo !Tenant to the Lord, tew.E: 1, Re- 
 liefe 22. En. 


i. 
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XI. Rehefe where mo Diſcent, and of a Purchaſor. 


' A T the Common Law, there was no Relief bit by reaſon of a Diſcent 
to the Heire being of full age; but by Cuſtomeevery Purchaſor ſhall 
pay Relief (s) ſhall pay the double of the rent , and ſuch Cuſtome' is in 
Coruwal : And if the Lord purchaſe the land, and alieneth the ſame again, 
the Cuftome is revived, _ it runneth through the whole Country, 
and a man ſhall have relief by that Cuftome ofhis Alienee, as he ſhall bave- 
Heriot of his Feoffee, where there 'is ſuch Cuſtome, as Schard adjudged it 
in the caſe of Herior, r4 H:4.3 .e Avery 60. 0 
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Lacenſe of Alienation. 
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1. Where Licenſe ſhall be requifite for the Kings Tenant of Aliena- 
tion, or for alteration of the Tenancy, and what Licen|e 
ſhall be good to do it. | 


N Ote, in Aſſiſe, the Tenant ſhewed divers Alienations, and be- 


” cauſe the land was holden of the King, he ſhewed a Licenſe 
for every one, and ſhewed them in pleading: And that how 
one joytitFeoffee hath releaſed to his Companion, and alledped alſo a Li- 
cenſe of Alienation of that,&c. P:8 H:4.8. Lices/c.i; — | 
If the King licenſe his Tenant to alien, and afterwards [it appeareth up- 
on Record « that Tenant hath bur tai], it is a void Licenſe, and the land 
ſhall be re-ſeiſed notwithſtanding Livery made to the Heir as a Purchaſor, 
by force of ſuch Licenſe, for the King was deceived , and ſhall not loſe ſo 
his advantage, &c, 21 E:3. Licenſe 32. and therewith. agrees 40 E: 3. Ub. 
Aſſ:P1:36. (..1.part, in the caſe of Alton Woods,acc 
The King licenſeth his Tenant to levy a Fine of the Mannor of 74.with 
Warranty,&c. unto the Earl of Warwick,, rendring to the Tenant 100 y. 
per annum : Now he could not levy a Fine of the Mannor, excepting, &c. 
rendring,&c, for by the Licenſe the whole Mannor ſhall be charged with 


the 


Licence of Alienation. 


the Rent, and the Fine ſhall not be received but according to the Licenſe 
in the whole,30 E:3.17. Fines 53. yet he need not levy a Fine, if he will, 


as it appeareth, 43 E:3.34. but if he do alien it muſt be. according to his 


Licenſe. 

The Earle of CoryWwall ſeiſed of a Mannor in tail, the Reverſion to the 
' King, exchanged with one (\. in fee, and die@ wittiout iſſue, King E.1.be- 
ing his Heire , and having other Aſſers of Fee-ſimple lands deſcended to 
bim, as it appeared by Record by ſearch, and the Alienation and the Title 
of the King found by Office; yetupon the Exchange and Aſſets pleaded 
by the Heire, the Exchange was awarded, and that he ſhould retain the 
land againſt the King,4s Aſ:6. Warranty 68. 

The Kinſt granted Licenſe to an Abbot that he might hold in I/ſwt- 
»4in Lands and Tenements to the value of five pounds per a»»»m, and he 
purchaſed the Advowſon of a Church , at the next ayoidance the *King 


brought a 2wuare Impedit, and ſhall be barred if within the yalne, and ifit ' 


be not holden of the King himſelf. for then ſuch a generall Licenſe ſhall 
not ſerve to both intents. But it was ſaid, that the Advowſon was well 
comprehended inthe Words, Lands, and Tenements, CH: 33 E:3,Gramts 
I'02. | 

The King gave Licenſe to z7.tO alien a Mannor and anAdvowſon,wher- 
of the King himſelf was ſeiſed, for Alienation without licenſe,&c. And at 
the next Avoidance thezKing brought a Q»are Impedit, and recovered,for 
it was ſaid, thathis lawtfull feifin was not avoided by that Licenſe, &c, 33 
 E:3.Grants 103. 
Parn. faith , That at the Common Law before the Statute, land hol- 
den of the King in chief , was not forfeited for an Alienation without 
licenee, and faith, that that was adjudged of the lands of one Gower. 
And wilby faid; yet if lands holden of the King by grand .Scrjeanty are a- 
liened without licence, they are forfeited to the King for ever, P:14 E.3. 
 Duare 1mpedit 54. | | 

But ſee,9 E:3.26. That lands holden of the King in chief were not for- 
feited at the Common Law by Alienation without licence, and that Haxk 
ſaid expreſly , and that in the time of F:3.; the Kings Tenant alfo might 
have Aliened his: Freehold, as another Tenant migit, 14 Hz: 4 3.24- 
veWry GO» 
; 'The Executors of the Tenant of the King did alien by force of a De- 
viſe of their. Teſtator, and there no Licence is alledged, 49 E: 3. 16. De- 
viſe. | 
| tort there needeth no licenſe of Alienation of Land which i not hol- 
denof the King immediate, but by a.mean,&c. 4 E:; 3. 1-. g4u4re Impe-: 

dit 330 


i. Where: 
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Livery. 


IT. Where Licenſe ſhall be requiſtte to charge Land bebe of the 
King. 


A, T Ote, it was adjudged that the Kings Tenant may well charge the 
N land holden of the King without licenſe bad, &c. 40 WIſſ:5. 9 H. 
. .G, &ce. 
But ſee 30 E:3.17. upon licence to levy a Fine rendring rent, he was 
not ſaffered to charge the land, but according to the words of the licenſe 
before. 


C———— ———— 


—— 


I. What Intereſt the King hath by Seiſin for Alienation without 
licence, 


Tone ſaith, when any land; is ſeiſed into the Kings hands for an Alie. 
7a! without licence, but that the King is not Tenant of the Free. 
hold, but hath iz only in the name ofa Diftreſs,c 4 E: 3. 1, Duare Im- . 


pedit 33. 


Eheary: Seiſure of the T_ Traverſ: to 
an Office and P etition, 


—— _ 


I. Where a man ſhall enter ond avoid the poſſeſſio! on of the King 
witbout Livery, or Qaſter le main in ſued, or __y the like pro- 
jt, where not. 


| Here the King ah the profits of a man outlawed in a a per- 
; N / ſonall Aion, and heſueth forth a pirdon, he may enter 
into his lands without ſuing of Livery, by Babirgtov, 9 
H:6.29. Livery 13. 
Note, by the Juſtices for Law, If T let [+nds to the Kings Tenant for life, 
after his death my entry. is [awfull, and the land ſhail not be ſeiſed into 
the K'ngs hands :. For the words of the Diem clauſit extremnm, ace , ar 


qui- 


x tact E—RSD > 


Livery. 

quibus, 6. obiit ſeifet hs in dominico ſue ut de frodo, 6, Hi14 Higi 32 Iss 
Very 24» | | 

He who recovered lands againſt the Kings Tenant, pave the ſame'to 
his two Sons in tail, Vie remainder to the ſame Tenant : Now although 
che Tenant dieth ſeiſed and this dying ſeiſedis generally found by Office, 
the Sons ſhvll have Osſter le main ſimul cum exitibus, ſhewing their - 
right: As if I do enfeoff the Kings Tenintupon Condition, and that is 
broken, ec. Alſo Brian and Tow»/end ſaid, that the Son might enter be- 
fore Office found. Huſſey denieth that, becauſe the King is intituled by 
the Office found, &c.3 H:7.2.T raver/e 12, | 

The King ſeiſed of lands ofa man attainted for the Peace, Day , and 
Wafte, the land being ho{den of another Lord, thisis found, and the Lord 
- after the year doth enter without any proceſs of Law, by which the land 
is reſeiſed, he ſhall bz charged with the profics for his time, and put to ſue 
for the lands in form of Law,8 E:23. Traver/e 48. 


- EM KOREA \ EEE 


IE; Where, and for what Lands and Tenements, Livery ſhall be 
[ued, and how, | 


AN, T Ote by all the Juſtices, that no man is bound to ſue Livery out of 

the Kings hand of lands holden of him by reaſon of his Dutchy of 
- Lanca#ter, nor of no other land not hoiden of the King in chief, or of 
lands come unto him by reaſon of ſuch lands, although they are in his 
Ward by rerſon of another Ward ; Burt the Honours which are in his 
hands not rejoyned to the Crown, are in the ſame condition as they were 
inthe hands of the Duke. 28 H:6.tr. Livery 14. 

He that hath not an Office found for bim, ſhall never have Livery, al- 
though he be fonnd right Heir in aq Aﬀaiſe, againſt che other Heir who 
is a Baſtard, for. thar. Record is void when the King is ſeiſed by Office, 
- by which a pardon of the King to him of all entry, is alſo void by 2far- 
tin, 8.2H.6 5. Livery 35. | 

Huſſey ſaith, If one be found Heire by an Office, anJ afterwards ano- 
ther by another Office, the King ſhall make Li5ery to the firſt , becauſe 
he was firſt intituled by him, and the other ſhall have his remedy againſt 
bim, 1 H:7.27, 

He who ſaeth Livery firſt ſhall prove h's age by men of two and forty 
years, and it ſhall be by ſignes and tokens: And it ſeems there need not 
be twelve of the Jury, becauſe it it by proofs, 4:21 R.2. Livery 5. And he 
ſhall havea Writto the Chamberlain to receivehis Homage, and then to 


the Eſcheator to make Livery, 12 H,4. Livery 4. 
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Liverie, 


ITI. FYhere Livery ſhall be ſusd by the heir in Socage, or by his 
friends, and where he ſhall not have it cum exitibus, mor be. 
fore his age. | 


\ TOte, it was faid, if the heir female who holdeth of the King in So- 
. N cage, ſueth Liverie before her age of 14 years, ſhe ſhall have it j. 
mul camexitibss, but if ſhe doth nor ſue it till after the age of 14 years, 
ſhe ſhall have but a generall Liverie, and not cam exitzbus, 35 H.6.52. 
The King upon an Office found for him ſeiſeth the Land ofhim, who in 
truth holdeth of him in Socage, andatthe prayer of his friends, becauſe 
he held no Land of the King in knights ſervice, he ſhall have liverie with 
the iſſues, f conftare poterit upon a writto the Barons of the Exchequer, 
to ſearch whether he holdeth not other land of him in knights ſervice &c. 
becauſe then the King hath no right to ſeiſe &c. 45 E.3, 19. Liverie 27. 
Parn ſaith, that he which holdeth no land of the King 1n knights ſervice, 
he ſhall not ſue to have Liverie, but to have Oſter le main,16 E.3.Live- 
74e 29. | | | 
Note if a man holdeth of the King in chief in Socage, the King ſeiſeth 
the heir, he ought to ſue Liverie, and not O»ſfter le main, becauſe the ſci- 
ſure was lawful], otherwiſe it is if he holdeth'of another in knights-ſer- 
vice, for then he holdeth not of the King in (apite &c. T.33 E.3.Li- 


Note, if a man boſdeth of the King in knights-ſervice, and of other 
Lords in Socage, and dieth, his heir female within the age of 14 years, - 
now he ſhall not. have Liverie of the Lands holden 1n Socage, at the age 


_ of 14 years, for he ought to ſue one in her liverie, by ali the Juſtices, 35 
_ #H.6.Liverie 1g. | | 


© 
—— — dE — 


I V. Þ here the Heir (hall have Liveric cum exitibus, of Lands 
in Knights -Service. 


Ny after that the heir is of full age, and hath proved his age, the 
V King of Right ſhall make him Liverie, and if the King deny it him 
&c. he ſhall have Liverie cam exitibar,atter deniall upon requeſt in Chan- 
cery &c. and a traverſe tendred by another ſhall not ſtay the Liverie 
when it ought to be nade, bur of the iſſues mean after his- age, and re- | 
queſt to have Liverie, he ſhall have nothing, 1 H:7:27:Liverie-18. 
C.Lit. 77: ipe Heir in Ward by reaſon of a Tenure: i» (apite at (ull 
age ſhall ſue his liverie : Bur ſee C. $ pare in Hulls Caſe, when he ten- 
dreth liverie, and hath day for proſecution of it, and dieth, the intereſt 


_ of theKing is determined, bur if the heir of tull age dieth without tender, 


the 


Liverie. 
the livery is gone, but the King ſhall have the mean profits; 

' TheKing gave Lands to the Queen for life , the remainder to the lord 
Ferres in Tail, and after mole ri of the Queen, the King ſeiſed by of- 
fice, which found, z. heir of the ſaid Lord, who died before liverie,and 
| his ifſue alſo died before liverie, his iſſue within age, the King aliened the 
land,& in a Mandamss all this matter was found,and the Heir now prayed 
lirerie, had a Scire facias againlt the Patentees, who did demurre, becauſe 
none of his anceſtors proved their age, nor demanded liverie, and it was 
adjudged that the plaintiff ſhould have liverie, but no mean profits, be- 


cauſe the ſeiſure of the King was lawfull, and Gaſcoigne ſaid, that the 
| heir here might have ſued liverie,and have put out the Patentees without a 


Scire facias, and the continuance of the Seiſin of the King, nor the 


diſcent in the King ſhall not hurt the heir, when the firſt Seiſure was for 
- Wardſhip &c.2 H.7.17.Liverie 23. 


— A een — 
- 


| V. T'Where Liverie shall be ſued out of the Kings hands for Lands 
wot holden of the King, asof his Crown, 


T Ote, if he who holdetk of one who is in Ward of the King dieth, 
V his heir within age, he ſhall bealſo in Ward of the Kings, and ſhall 
ſue liverie, although he doth not hold of the King, 28 H.6 11. | 
Torp faith, If the King ſeifſeth a Ward , who holdeth of another 
Lord, the heir cannot enter at his age without ſuing to the King, which 
was granted by the Court, 26 Aſſ.47.Liverie 33. and See there, liverie 
ſued of lands holden of an Henor forfeited to the Kings, where another 
was Tenant for life of that land, before the forfeiture and after, 


/ —_——_ 
— — EE 


VI. Where a man ſhall have his Land by Ouſter le main without 
Liveric, and where una cum exitibus, where not. 


FE whoſe lands are ſeifed, where he holdeth of the King in Socage, 
and no land in Knights-ſervice,ſhall have an Osſter le main cam exiti- 
bus, 45 E.3.19. | 
Note, when the King is ſeiſed of the Lands of an Idiot, this is but in 
the Right of another, and a generall ſuing our of his hands, after the 
death of the Idior, is ſufficient without proceſlſe of Law, as by proof 
of his age &c. and Advowſons ſhall paſſe to the gext heir without men- 
tion of them, T.16 E.3.Liverie 30. 
Note by office, a woman was found joint-tenant with her husband the 
| Kings Tenant, by which ſhe had Liverie without finding ſureties of mar- 
riage, 15 E.3.Liverie 31, accordingly adjudged, 44 Af. 35. and thar 
- = Dddd2 | ſhe 
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Liverie. 
ſhei ſhall have Liverie. ana cum exitibus, and the King ſhall have no pri- 
mer ſeiſin, Liverie 11. 5 £.4.8.Cuck acc. | | 
© "TheKing was ſeiſed of Lands holden of him after the death of 7. after- 
wards it was found by Office, that f. had bur for life, the Reverſton to A. 
by whicha Writ was ſent to the Sheriff co remove the Kings hands, by 
which H. entred upon the Committe of the King, but before a Writ of 
diſcharge he could not enter, notwithſtanding an Owsfter le main in the 
Chancery, becauſe the Committee ſhall be charged with the mean profits, 
but there becauſe it appeareth that the _ hath not right to ſeiſe, the. 
poſſeſſion ſhall be delivered to no body, biit a generall Oſter le main 
ſhall be, and that for the advantage of him who hath right, and his Pree- 
hold is affirmed by the poſſeſſion of the King, by Schard, 1o E.4 2.4/- 
en56. © s | 
4/4 th Þ and wife Joint-tenants in fee, the Husband found guilty of the 
death of a man,was committed to the Ordinary as a Clerk attaint, after- 
wards he eſcaped out of the priſon of the Biſhop, for which the Land was 
ſerſed into the hand of the King : and after the year and day, one f. ſued 
the Land out of the Kings hands by proceſle of Law as chief Lord of 
whom &c. and the wife brought an Aſlife againſt him, and. upon that 
matter found by record without any other ſeiſin, after ſeiſure of the King, 
yet ſhe could not enter upon the King, but ought to ſue for the Land by 
Proceſſe of Law, 5 E.3.47. Aſſi/e 166. © | po 
_ - The King ſeiſed after the death of his Tenant, and it was found by of- 
fice that he had bur for life, the remainder to 2M, in Tail,!by which he re- 
moved his hand , yet he ſhall have the preſentment againſt 27, /which 
happened before the Ouſter, becauſe it was ſaid, that he had right to 
ſeiſe and retein, untill AF. ſued for the Lands out of his hands, and doth 
him homage as he ſhall do after the death of a Tenant by the courteſie, 
18 E. 3.21. 2uare impedit 150. Yet Schard ſaid, when he hath no right to 
ſeiſe, but for ſervicces &c. he ſhall make reſtitution cum exitibas. . 
 Bni ſee 24 E.3.7. 2uare impedit 20. That Preſentment is not compriſed 
io the word Iſſues, for the Court ſaid, that theſe are onely Rents and pro- 
firs triable by the Eſcheautor, and for which he ſhall accompr, alſo mo- 
nies in the King Coffers ſhall not be delivered by reſtitution of Iſſues, 
without eſpeciall mention made thereof- by W5/by, 24 E. 3. 2uare impe- 
dit 10. 24 E.3.27). Duare impedit 20.27 E. 3.81. acc..6 E.2.Preſent- 
ment 9. | 
It was found by Office, that.the Tenant of the King in London died 
withour heir, by which the King gave the Lands to Þ. for life, and a writ 
was tothe Mayor, for to deliver him Seiſin,; who returned that the ſame 
Tenant deviſed the Land to his wife for life, ſo that ſhe 'or his executors 
ſhould ſell the Reverſion for his ſoul &c. and that this is enrolled &c, fo 
as he could not make Livery. P entred, and the wife had a Scire faciar 
againſt him to have reſtitution, and upon the matter debated, the writ 
was abated, becauſe he ſhall not have reſtitution without an. Office found: 
| | CE for 


Liverie. 
forhim,; yet it was faid for the wife, that the return of the Mayor which 
ſtood with the firſt Office, and found her Title by Deviſe, and ter Seifia 


\ of the Freehold, ſo as ſhe could not have a Petitzon, ſhould ſerve her 


'foran Office, alſo the firſt ſuggeſtion of P. to the King was, that the 
Tenant was a Baſtard, and died withour iſſue, and the ſhewing of the wife 


- was in no part contrary, ſ@ no traverſe &c. and it was ſaid, that ſhe might 


. well have an aſliſe againſt P, becauſe the King was never ſeifed &c., vi« 
de 29 Aſſ.13.Traverſe 29. | 


\ It was found by Office, that A. held of the King, and aliened to 7. 
without licence, who gave the Land to AZ. in Tail, the Remainder to 
R. in Fee, and 2. died without iſſue, and' R. died, his heir withinage, 
and T. found occupier, for which he was put out, and upon his Petition 
endorſed he did traverſe that 7. was never ſeiſed, and that the Land was 
not holden of the King, but of another, and by inquiſition found acccor- 
dingly,and that it was holden of . &c. who held over of the King; 5c. 
and that T. was ſeiſed by force of a Statute Merchant, acknowledged by 
Tenant in Tail, who is dead without iſſue &c. and although that by this 
it appeareth, that'T. had no right to hold the Land, yet that was againſt 
another , and nothing to the King , but againſt him the poſſeſſion 
which he had was ſufficient to have reſtitution, and fo was the opinion, 
37 eAſſ Traverſe 35. I | 

' The King. granted the Ward of the Heir of his Tenant, After 
Office found came A. and ſhewed how the Tenant had bur jointly wich 


him, andhad a Scre facias againſt the Patentee whodid maintain the of- | 


. fice, and it was found for A. for which cauſe he had Liverie cam exiti- 
bus, 10 H.4:2.Traverſe 50. EE. | 
It was found that T. held the Mannor of 27. of one 7. by knights- 
ſervice, and'that he held the Mannor 'f D. of the king by rent, and 
yearly eſcuage of 10's the king ſeiſed the land, and ley. it to farm to. 
. untill it were decided, if by ſuch Efcuage it ſhould be ſaid knights: ſervice, 


and hanging that, a Church appendant to the Mannor of 27. became _ 


void, andthe king thereof brought a 2uare impedit againſt f. for 
notwithſtanding the Leaſe, the king ſhall have the preſentment, but the 
matter depending, it was decided that the Right did belong to f. and he 
had liverie cam exitibas, and upon alledging that had alſo a Writ to the- 
Biſhop, for the preſencment ts the profic of the Advowſon, 5 £E.3.6. 
Luare impedit 34. | 
It was found by office, virtute officii, that A. gave land to R. Percy i 
Tai), rendring;rent, and re-entry foc non-payment, and after adiſcent 
or two caſt, the heir of the Donor did enter upon the iſſue in Tail for not 
payment, and was ſeiſed untill diſſeifſed by the Earl of Northumb:rland, 
one of the iſſues in Tail, who was attainted by Parliament, and his lands 
given to the king, ſalve jure, poſſeſſion. & legitimo ingreſſucujuſcunque, 


and that there the Earl died at Palmſon tield, and the Tenant mace'cont:-: 


Y muall claim &c, and the opinion was, that the party might bave entred 
upon. - 
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upon the king by the Statute, or have had an Osfter le wair, and that the 


Eſcheator ſhould enquire of the truth of the matter, for the party vir. 
zute officii, as well as he might by Writ, .3.E. 4 24.0ffce 1. 
It was tound by Office, that A. had infeoffed the king to the uſe of 
another, for which the king ſeiſed the Land, and granted ir over, and 
becauſe the king could not be ſeiſed nor enfeoffed to the uſe of another 
and that Feoffment was not by deed enrolled, nor by no manner of Re- 
.cord, ſo as nothing paſſed te the king a ſpeciall writ reciting the whole 
matter, was awarded to the Patentee, ro remoye his hands from off the 
Lands, and to deliver the profits &c. to the party, 5 E. 4.7, Office 2. 
CMarkbam alledged there, that where the king had ſeifed lands which 
were holden of him in Burgage,a S»per/edeas was awarded to the Eichez- 
tor: alſo he ſaid, that if the Termor of the king dieth ſeiſed of land of 
which he was enfeoffed unto the uſe of e. and his heirs, That if the king 
Feiſeth the lands, that A. or his heirs ſhould have an Oſter le main, ung 
cum exitibus. $0 the Survivor of Joint-tenants, by Choke, 5 £.4. Of- 


fice. 2, : 
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V I I. Where a man shall kavean ouſter le main by shewing of 
bis Right wihout livery, witre cum exitibus Ec. 


7 He Fees, poſſeſſions and Advowſons of the Prior of G. were ſeiſed, 
becauſe he was an alien &c. who came and ſhewed, that at another 
time his Lands were ſciſed for the ſame cauſe, when he was Prior of e-. 
and he had reſtitution, becauſe he was born in Gaſcoigne &c. and now 
upon this matter a writ was awarded unto the Eſcheator to remove his 
hands , rehearſing how of his ſpeciall grace, he had made reſtitution 
without ſpeaking of the Advowſons, yet they did paſſe alſo, becauſe the 


king had no Right, and thus the rehearſall of his grace, ſhould not hurt 


the party &c.27 Aſſ 48. Liverie 9. 

The Arch-Biſhop. of C. ſued for a Ward ſeifed by the king, and now 
Office found in the County of E.that the anceſtor had but an aſſent of the 
kings, and that he held the Mannor of A. of the Arch-Biſhop in knights 
ſervice ; yet upon that office he ſhall not have reſtitution, becauſe there 
was another Writ ſent to the Eſcheator of N. not returned, and there 
it might be found for the king, alſo it is not enough that he isArch-Biſhop, 
ſo the king ſhould not have Prerogative of lands holden of him, becauſe 


_ exempt by the Statute of Prerogative; for it might be that the Arch-Bt- 


ſhop purchaſed that ſeignorie of later time, alſo the king may yet be in- 
titled to the body, and Liverie ſhall not be by parcels, but afterwards, 
becauſe that divers of his Predeceſſors had had reſtitution in the ſame 


Caſe, and the king ſo willed now, he had reſtitution cam exitibus Gf c.16. 


E.3-Liverie 29.it ſeems not of Right. | 
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Liverie. 
P. leaſeth for life, and granteth the Reverfion to T, the Tenant doth 
not attorn, T.re-granteth the land to P and his ſecond wife in taile, &c; 
the Tenant doth not attorn, the Tenant for life dyeth, P dyeth, the Xing 
ſeiſech S the heir of P, by his firſt wife and the {and, the wife hath Dower 
in Chancery ,'& after the death of the Joyntenant with her husband, hath 
the whole delivered, and dyeth, bis iſſue enters, P brings Aſfiſe, and up- 
on this matter found , he did well recover without prayer,that the Land 
be reſeiſed tothe King, 2were if office had been found for the wife, 21 
E 2 1 Entrie congeable 40. | 
The Earle of Orm0xd ſhewed in the Exchequer , how that the Earl of 
wilthhive, whoſe heir &c. was ſeiſed of the Mannors &c. and forfeited. 
them by attainder in the time of Edward the fourth, and he ſeifed there- 
of in the right ofhis Crown, and afterwards Richard the third wad ſgj 
in the righe of his Crown, and afterwards he was attainted bug Wai 
of Dake of GloceFter, and the AR of Attainder in the time of Edward the 
fourth was repealed by Parliament, and the heirs of the Earl of zy/i/rfaire 
might enter and enjoy their inheritance, as if the ſaid act of Attainder, 
had never been made : And shewed chat it was found by commiſſion ap- 
01 the Attainder of the Duke of Gleceiter, that hee was ſeiſed of the 
Mannors, and they were feifed into th: hands of the King, and alledged: 
in fat that they were the ſame Mannors &-c- and that the Duke of G/o- 
ceſter was the ſame perſon who was king, and prayed an Oſter le maiw ; 
31d it was apreed that he should bave it; for a Petition nor traverſe doth 
not lye in the cafe, A174 H7 7 Petition 13, | 7 
© nare impedit for the King againſt T7, upon an office found of an 
alienation of a Mannor , to which &c. being holden of the King with- 
out licenſe , T: ſhewed, how that the Advowſon was holden of him, and 
upon that came the Treaſurer, & ſhewed all that the Eſcheator had done, 
| and ſeiſed for the malice of 7. and that upon ſearch he hath found the 
Mannor tobe holden of the King, but that by two meſnes, wherefore 
he ha@not removed his hands: And the opinion of Stove was , that 7: 


ſhould have a Writ unto the Biſhop upon this matter, and afterwards - 


iſſue was taken, if the advowſon were kolden of the King as appendant, 
orof T.as in groſs, 4 E 3 1 Ymnare impeait 33. Fs, 

It was found by Office, that the Duke of E was ſeiſed of diverfe hon- 
les, lands, and tenementsin C. D. and Y. &c. and the King ſeiſed &c, 
and granted them to the Dutcheſle of ZE. and thereupon came 1. Par- 
rey, and A, his wife, 'and shewed how chat at another time it was found 
dy office, that the ſaid Duke of £ dyed ſeiſed of the Mannor of Grey in C 
which deſcended to the King, &c. and that afcerwards the Earl of V ſu- 
ed unto the King by Petition, for that he was ſeiſed untill by the ſayd 
Duke diſſeiſed, and hid Reſticution, and pave the Mannorto 4and B 
wao gave the ſame ro zF. Colt, and he to the Plaintiff intaile, ©. and 


ſay that this Land, Houſe, anJ Tenements are parcell of the Mannor 


hereof the firſt office was found, and of which the Earl of V, had reſti- 


Labion : 


Liverie, 


ention , and it was holden that Parrey onght not to have been put out 
'by the ſecond office, but that a Scire facias ought to have iſſued forth 4- 
-gainft him by the Statute of Z:ixcolv. And it ſeems bo 7e/verton, Thar up. 
.on this ſhewiog he ſhall have livery apon the matcer aforeſsi4_and that 
by the Common Law, and ſhailnot b- put to traverſe, &c. 9 Ed. 4.51 
travorſe 7. | 

It was found that dyed ſeifed of a Minnor holden of the King in 

cheif in fee; and of another holden -f the Arch- Biſhop of Cazterbury, 
in general] taile, and that Alice the daughter of T is his beir , whereup. 
on came R and fhewed that that Mannor holden of the Arch-Biſhop was 
given tothe Anceſtor, and the heir males of his bedy, and that Alice is 
the daughter of T. fon of the Anceſtor, and that chis R_ is his younger 
ſon , ſo heir by the taile, and holden he ſhall be admitted to travetſe the 
office, Þecauſe he doth not claim by the ſame title, as Alice, and heis to 
he | a er le main, and not livery, Fc lIl2£E 4 18 Temwres 8. 

Tt was found by Office , That the Lord Grefftock Tenant of the King, 
dyed ſeiſed ofthe Mannor of ©. &c. 1G his younzcr lon came and ſhew- 
ed, how that che Dean of G and others did recover chis Mannor , againſt 
the ſaid Lord , and gave the ſame to the ſaid / Gin exil, the remainder to 
the ſaid Lord according to his will , by which he was ſeiſcd untill pur out 
by office, without thar, that the ſaid Lord dyed ſciſed, and prayed the 
land to farme. Hufſey, That he ſhall not have it, becauſe that by his plea 
it ſhall be intended that the Dean &c. gave without licenſe ſo 1nti uſi- 

- on, and the King ſhall have the profits, and the Plea was holden naught, 
becanſe he had ſhewed his right, and alſo rendred a Traverſe together, 
which are of diverſe natures, for by the Monſtrans de drozt, he ought to 
have alledged the ſame ſimple , and to have confeſſed the dying ſeiſed, 
and ic ſeems, 47 he had ſhewed his right and relyed upon it, he ſhould 
have /'n#ter le main, cum exitibus , by bis title gpon record, without 

any more , as he who enfeoffeth the Tenant of the King apon condition, 
and he breaks it, the feoffor ſhall bave the Lands out of the Kings hands, 

by ſhewing of his right; &c 3 H7 2 traverſe 12. 

A Scire facias againſt the Patentee of the King of lands of his Tenant 
in wars for the feoffees of the Tenant to repeal! the Patent by the fe cff- 
ment to them made, without thar, that he dyed ſeiſed ; now the tra- 
verſe upon this ſhewing, nor the Livery'ſhall not be ſtayed, depending the 
ſame by an Office found for the King , bur the King way well make him- 
ſelfa Title in barr by the matter found, as the Colluſion of the Feoffment 
&c'11H4 80. traverſe 16. | 


_. VIII, Where 


Liverie, 


VIII. Where Livery fall be ſued by parcells, and whe it 
ſhall be good by parcells, where not, and of what things. 


N Ote,if three Coparceners be in ward of the King, and two of them 
coming to full age , they upon Petition in the Chancery ſhall have 
Livery of their parts of the lands, and :1| things which are teveradle, buc 
not of adyowſons, &c. becauſe they cannot be ſevered, and therefore the 
King ſhall have all them, 38 H6 9 Livery 16. : 

Where the heir ſac: h livery of parcell of the land ſeiſed into the Kings 
hands, che ſame is void, £nd all ſhal] reſeiſe, and the King ſhall be anſwe- 
red the profits, and the party p:caded a pardon by Parliament, 2 H 4 17 
Livery 23. and of the reteiſure, and the profi:s anſwered tothe King a- 
creeth 44 Edw.3.25. Livery 26. where all wis reſeifed &c, by mention 
not made of the advowſon in the Livery, yer that advowlon was never 
ſeiſed into the Kings hands, 44 Ed 3. 12 Livery 15. where he ſued Li- 
very in one County, and all re eiſcd. | 


It was found by Office , that the Kings Tenant dyed, his heir female 


being within age, married to a man oO full ave, and that a ftrarger had 
abated into parcell of the Lands, the refi.ue ſeiſed into the hands of the 
King, the busband and wife ſued Livery of thac, not making mention of 
the Land of which the abatement was, and the opinion was, that all 
ſh-uld be refeiſed , for all the Judges fey, if- the heir of th: Kings Te- 
nant at his full age, doth recverin a cAortaancefter, apainſt the ab1- 
tor, yet the Lani ſhail be ferſed, and he ſue Livery, but che abator ſhall 
anſwer the King forthe profics, 12 R.2. Livery 28. 

The Arch-Biſhop of _ azterb#ry had Livery of a Mannor, as Lord 


which was ſeifcd inte: the hands of che King, being found not holden of 


the K ng , not»Khitanding that another Offi e was to be found in ano- 
ther Connty after the death of the ſame Ten.nt, and che Writ not yer 
returned; but that ſeemed to be Ex pratia Regis, v3.16 E 3 Livery 29. 
For Pars; ſaith chere, That livery ſhall not be made dy parcells, as not 
of the Jand of th=- Lord, if not alfo of tiie body ; and thac cannot be un- 
till as the Enqueits are returned, becaute one may ſerve for the King: 


And ſaid, That in che caſe of Dower or partition, nothing ſhould be 


done untill all the Enqueſts rerurned. 

If the youngeſt ſon be found. Heir in one County , and the efdeft in a- 
nother Coun: y. none of them ſhall have Livery, but he which is the very 
heir, ovght by Commiſſion, or «ther Writ, finde himſelf heir in each 
County , otherwiſe hee ſhall not have livery, for no livery without an 
Office, and that ſhall be for the whole land, -c. H311, 1 H: 7. 14 Livery 
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Livery. 

Huſſey ſaith, That Livery ſhall be madeof the whole, and he of the 
ewo which are found heirs by ſeverall Offices, who is found Heir by the 
firkt office , whether he be right heir or not, ſhall have Livery, and the 
later Office ſhall not ftay him, bur the other may have good remedy a. 
eainſt bim by Entry, or Aion, 1 H7 27 Livery 18. 


need 
| — 


X I. How Livery ſhall be made where two are found heirs to onc 
man, and when, and how they ſha'l interplead. 


Ote, Three ſued to have Livery of one Mannor out of the Kings 

hands, which was ſeiſed by three ſeverall Offices , as heirs tothree 
ſeverall men, and each ſhewed cauſe by himſelf. 75:rwith , Ie hath been 
adjudged where diverſe ſue to have Livery, as keir to the ſame man, thar 
they interplead, and ſo it ſeems they muft do here, and afterwards hee 
was awarded to anſwer for the King, 7 H 4 4 Livery 22. 

Babington ſaith, That if it be found in one County that B is heir to 
D. and in another County that (' is his heir, now hey ought to inter- 
plea, and che King ſhall not make Livery before, 0 H 6 18. 

The Duke of Laxca#ter gave lands to B who had iſſue R. who had H. 
and 7. Hentred and had iſlue CH Baſtard, & c..H was found beirto & 
the Duke ſciſed the ward and commirted him ov:r; the Duke being now 
King, /entred upon the Patentee, Af within age did re-enter, 7 brought 
an Aſliſe and recovered upon the matcer found before, the King did par- 
don him ell entries 44 was found heir to H. his fat her by 9mmanudammws, 7 had 
H.eR. whois found his heir, andthat he beld of the King , 4 proved 
his age. and XR his age, and prayed livery ſeveraliy, and it ſeems if livery 
ſhalbe that it ſhalbe co JZ. becauſe the King ſeiſed in his right, ſo of righe 
he is bound to make him Livery and.the office found for him is not de- 
fea:ed by the recovery in the Aſlife, and ſo the Pardon void, by Jdar- 
tin and 'aſton, and interpleading cannot be, becauſe each is AQor apainft 
the King, by (hency: But Babthorpe the Kings Attorney held, that no 
Livery ſhould be made, for R ſhall not have Livery, becauſe he bathnot 
traverſed the Otfice found for the ſame &c and he ſaid, that 74. ſhould 
not have Livery, becauſe his right was defeated by the recovery , ſo the 
Kirg not now ſeiſed in his right, for he ſayd that that heir who is found 
Baſtard at the ſuit of a ſtranger, is concluded to ſue Livery ; Pure if 
that ſtands withthe Reaſon of THartin and-Paſton,vi. 2 H.6. 5. Livery , 


33. | | 

Jt was found by office, that F: Tenant of the King dyed, and that & is 
bis next heir of fall ape, and by another Office that S. is i.is heir within 
age, whereupon & prayed, that the Land might remain in the Kings 
hands untill &c. R prayed Livery and ſaid, that he himſelfis heir, and thar 
Sis younger by another woman, and S was put co anſwer the wag ttt 
ſently 


Livery. © 579 
ſently, although char he was within age, becauſe each is an aRor apiioſt 
the King, P 36 E.3. Traverſe 44. 

Huſſey ſaid , That inthis caſe next before, that hee of full age ſhall 
have Livery preſently, and ſhall not ſtay untill the other comech of full 
ageto interplead, and if both be found within age, he who firſt cometh 
of age ſhould have Livery, &c. Paſch. 9 HR. 7. 12, Livery and Traverſe 

9. | 
. See 5 E.4.4 contrary to theſe books, and that he of full ape ſhall not 
have remedy untill the other cometh to his age, and then to interplead , 
T averſe 6. | | | 

The King made Livery to him who was found next heir upon debate at 
the proving of bis age, and che other brought coſinage 2gainft him upon 
the d-ath of the ſame Anceſtor, and che opinion was, tha: he ſhould be 
cliopped by the tryall before, yet the ſame was but an Enque ſt of Office. 
Buc Spigy Juftice ſaid, that it had been ſeen, thac eryajl in the Diem clay- 
fit exrremum upon a Counter-plea of the parties in the place of Xort- 
danceſter, M5 £2 Eſtoppel 255. : 
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X, How the eldeſt Sor shall come to have Livery,where the youn- 
geſt is found Heir, and how his Heir, if he dye within age. 


F the younpeſt ſon be fonnd heir, no remedy for the eldeſt before office 
alſo found for him, and tnen at their full age, they ſhall interplead, as 
in all caſes where diverſe heirs are found by diverſe Offices, and if both 
have iſſue and dye, they within age, ſeveral Devererwnts ſhall iſſue forth; 
_ and they ſhail interplead at their full age, bat if the one dyeth withoue 
Me, ſo asthe other is his heir, he ſhall have Livery at his ape, withour 
more ado, 1 H 7 14 Livery 17, | 
Note, It is ſaid, where livery is to be had out ofthe hands of the King, 
 ifthe youngeſt Son be found heir by Diem clauſe extreman, the « Idett 
hath no remedy,becauſe they ciaim by one and the ſametitle;and he can- 
not traverſe hisown Title buc wherethe ſon claims by way of Remainder, 
or otherwiſe ſhews ſpecial tail co the heirs Males, and chat that daughter 
which is found heir to her father was daughter to his eldeft brother;there 
he may wel traverſe the office becauſe he is to have Oſter le main, andif 
the ſpeciall matcer-had beenfound by Office, the King ought nor to have- 
ſciled, +c, M12 Ed.q 18 Traverſe 8. | | 
See1H7 14 Salyard ſaith, Thatthe eldeſt ſhall have a ſpeciall 
Commiſtion for to fiad him heir, when the youngeſt is found Heir by 
Office. | | 
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X I. Where Livery (hall be made to him who is found Heir by Dj- 
em claufit extremum, where to him who is found Heir by 
Mandamus, where by Devenerunt: | 


He King ſhall make Livery to him who is found Heir by Writ, whe- 
Ti be of Right or wrong, and neverto him bath not an O:fice found 
for him, 1 H7 14. 

King E dward the third granted a Reverſion after the death of his Mo- 
ther, to the Lord F in tail, all found by office atrer the death of his Mo. 
ther, the Lord dyed before livery, and his fon alſo King chard pran- 
red the land to a ſtranger, the new Lord faed a Mandamns., and found 
heir by mean degrees to the firſt Donee, and vpon that \ned a Scire fa- 
cias againſt the Patentee, and awarded that the land ſhould be reſeiſed, 
and tha he ſhould have Livery, but no mean profits, becauſe the King 
had right to ſeiſe,7 H 4 17 /ivery 23. | 

Office which found that A held ofthe King in taile, without ſhewing 
of whole gift, or what manner of taile it was, 1 5 H.,7,6,0ffce 4; 


— 


XII. Where Livery ſh11 be to him who is found heir by Office, 
depending a Traverſe to the Off ce not decided, | 


NIDe: when the heir is found within age, and now of full age proveth 
his age, and prayeth livery,or being found of age prayeth Livery, or 
doth all that be eught co do, the Royin right ſhall make him livery , and 
ſha'l nor ſtay him by traverſe ofa ſtrange man who is nor found heit alſo, 
or tendreth interpleading, or otherwiſe is Lord, and traverſeth the Te- 
nureof the King, 1 H 7 27 livery 18. | | 

Upon one pointeraverſed found againft the Xing. livery ſhall be wade 
notwithſtanding other ticles depending that be found for the Xing, 13 
H 46 very 2. | 


—— 
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XII. Where Liveryſhall not be mads to the hr, the { iſure being 


37 kis Right, but a ſiranger ſha have Ouſter le maine, where 
acl. 


> 66 ahi faith, If che Xing ſeiſeth the ward of one within age, and 
afcerwards another Anceftor dyeth, and a ſtranger abateth , and the 
Infant bringeth an Aſſiſe of Mortdanceſter, by which he is found baſtard; 
Now-he is concluded to bavye livery, andtie Kiog ſhall retain the land, 
untill 
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untill the right Heir ſueth for the land our of the Kings hands: So if 1 
be found heir where my eldeſt brother was entred into Relipion, ard de- 
roigned before livery, &c. by Ro/f, 2H6 5. 

The Reverſion of land hoiden of the King, was granted in taile to T. 
and bis wife, who dyed wichou: having Arttornment, the land is ſeiſed, 
the wife bad the third part for her Dower in Chancery, and after livery of 
the two part as Jont-tenants, and dyeth , his heir being in npon whom 
the heir of the grantor entreth , and well without Releijor, becauſe the 
poſicMion ofthe King doth remain,ſfo no diſcent, 22 £ 3.1 entry Congea- 
ble 46. | 

Note Schard ſaith, When the Xing fciſeth for canſe, as for Nonage 
_ of his Tenant found, &c. Now in due time he ought ro make livery to 
him, in whoſe right he entred : Burt if he ſeiſech Tenements where he 
hath not right, as his Tenant bad not but an Eftate for life; in them , 
although he dyed ſeiſed in fee,of orher lands holden of the King in cheif, 
there he ſhall remove the Xings hands without livery, And note there , 
That when the King ſeiſeth all the land of his Tenant by reaſon of par- 
cell found to be holden of him in cheif, of tha: parcell he 1s ſeiſed in the 
right ofthe heir found, but of the reſt in the right of him who hath the 
deft right, HioE3 2. | | 


— 
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XIV. Where the Poſſeſſzon of the Committee of the King ſſialbe 
avoided, and when the poſſeſſaon of the K IN G shalbe fayt 
vid, 3 al 
{hard ſaith, That the Committee ſhall be alwayes charged with the 
profits untill he hath a Writ of O«fer le main, although the King hath 
ouſtzd his own band, before in che Chancery, & therfore entry upon-him 
before ſuch writ of diſcharge,is anabatement npon the kinp,notwithitan- 
ding the Osſter le main in the Chancery: Hil! Serje. expreſly to,the /con- 
trary, And the Judgement in Chancery ſhall excaſe the enrry upon the 
Cotumittee, and alſo ſhall diſcharge her Committee of the profits afcer- 
wards, vs. Fistzher, dothinot abridgethe ſaying of Schard, Hio EZ 3 2 
eA,/i/e I56, | | 
Land was ſeifed as upon'a dying. ſeifed of the Kings Tenant, whereas 
intruth a ſtranger bath recovered the ſane land. and gave it ro the fe- 
cond ſon of the Tenant in caile, the remainder ro the T:nantin fee ; and 
agreed now, Upon this matter, by way of Mo»ſtrans de droit,the ſon ſhal 
have Oufter le main cum exitibus , althongh the Teaant had the land =t 
the time of his death. And Townſend and Brian conceived, that the fon ' 
might enter before office found. Bur H#{ſzy denyed ic, becauſe the King 
King is intituled by the dying ſeiſed of bis Tenant, 3H,7. 2 Travere 


12, 
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Livery. 


XV. VVhere Livery shall bc made to the heir within age, not. 
withſtending a Grant made to a ſtranger of the Land by the 
KING, where to the Hesrof full age, and without proceſs a. 
gainſt him who bath the Land, 


Ote by H=/ls, If the King grant land which he hath by reaſon of 
N Ward to one, Dnuam din in manibas _— fore contigerit; now ifhe 
make livery to the heir being within age, this is good, and be ſhall pur 
out the Grantee : Notwithſtanding ſuch grant, 34 $ H 4 17. Butif the 
grant be D&rante minorietete, then the grantee ſhall hold the land, un- 
ill his full age, notwithſtanding the ſpeciall livery withinage , 3H. 


7. 3- 

Note by Gaſcoigy, If the King alien over the Land which he hath in 
ward, yet the heir at his full age may well ſue Livery, and pur out the a- 
lience, without any proceſle of Law againſt bim , Ys. 3 H 4 17 Livery 
2 - * | ; 


X V I. VVbere Coparceners ſhall ſue Livery joyntly : and where 
they ſhall ſever in Livery, 


HE E or thoſe of the Coparceners which firft come of full age upon a 
Petition in the Chancery, ſhall have livery of their portions of the 
land,not of the Advowſons or things which are entire, 38 H6 4. * 

Where foure Daughters were in ward as one heir, T. the eldeſt now of 
age had one Mannor extended, and delivered to her for her part, 
afcerwards the middle daughter, and the third being of age, the middle 
ſued garniſhment againſt the eldeſt, becauſe ſhEhad more then her part ; 
becauſe her Mannor was extended at twenty pounds Per annum , was of 
the value ofeighty pounds, Per anvnm, and this was found before the Eſ- 
cheator, & although this was but an Inqueſt of Office, and although the 
Mannor was delivered to the eideſt for her part, and although the third - 
was not made party to the ſuit, yer all was reſciſed, and re-extended, H 2 
E 3.20. livery 8. 

Seeal) this apreed, 13£& 1 I[tin.North,livery 6. That thoſe which are il. 
firſt of age upon ſuir ſhall have livery, and al ſhall be re-extended at the il | 
ſuit of the other now of full age, if they have more than they ought to | 

| 


have, or at their requeſt,if they have leſſe, ſo that each may have that 
which doth bclong unto them, 


XV IT. I# here 


Livery. 


XVII. Vp here Lands or Tenements or Advowſons shall paſs by 
Livery without expreſs mention. Ec. 


Ote, Where the King was ſeiſed becauſe the heir was found a Sotte, 
that aſcer his death, generall Livery to the next heir is ſufficient for 
the Advowſons &c. without expreſs mention, becauſe the firſt ſeiſure 
was generall of all lands and inheritances of the Sott, &c. 16 Edw.3 Li- 
very 30. | | 
Note, that an Advowſon appendant alwayes paſſeth to the Heir by li-_ 
rery of the land without mention &c. Alſo ifan Advowſon in g: ofle be 
ſeiſed by Wrir, which ſpeaks generaily of Lands and Tenements without 
mentioning of it as it well may be, ir ſhall paſs unco the heir bythe like 
generall Livery, becauſe by the ſame proceſs, andin the ſame degree : 
But if a woman ſucth che ſame out of the Kings hands for Dower.or one 
Parcener for her part,therc they onght to have expreſs mention of it, be= 
cauſe by another proceſle then it was ſeiſed, &s. Mich: 5 Eaw. 3.66 
lwvery 7. | 
An Adyowſon was feiſed by generall ſeiſure, of lands of a Prior, Alien, 
and upon finding that be was born in Gaſcoigne, a generall reſtitution be- 
ing made, it was agreed by the Juſtices , that the advowſon ſhould alſo 
_ piſs without mention of it, 27 Aſſ. 48. livery 9. But a Preſentment fal- 
len in the time of the King ſhall not paſs by ſuch genera'l reſtitution , as 
the temporalties of an Abbot ſeiſed, for refuſing the Varlet of the King 
to a Corody, being found to be of his Foundation - and the King pardons 
bim all Occupations, Intruſions; Contempts, Injuries, and Treſpaſſes, 
and reftores them as whole as they were at the time of any of his prede- 
ceſſors, yer it was adjudged, that the King ſhould have the preſentment 
which did fall in the mean time , becauſe there was no expreſs mention. 
made of it, P 46 E 3 Grants 50. | 
Burt if the reſtitution hath words , viz. So that he can have no right 
claim by the Seiſin before, with mention of the Advowlon, the Preſent- 
ment ſtall alſo paſſe, 9 E:3.26. 
The King leiſed after the death of him who in truth was not but Te- 
nant for life, and upon that matter found removed his hands from the 
land; anda Writto the Eſcheator to deliver the profits, yet the Heire. 
ſhall not have the Preſentment, if the King hath preſented before the a- 
moving of his hands, without expreſſe mention of it. Alſo it was faid, * ea 
that by Livery of the Iſſues the Preſentment did not paſſe, becauſe it is 5g 
n0t to be levied by the Eſchetor, no more then the monies which are paid 
to the Kings Coffers before,T,24 E:3. Quare Impeait 10. 


XVIII. Fhere. 


Liverte, 


XVII. where Lands ſhall be ſeiſed into the hands of the Kine, 
aticr ihe death of hs Tenant by the Diem clauſit extre- 
mum, &Cc. ard what hal be a cauſe of Seiſure, | 


; Ote, by all the Jultices for clear Law, If I leaſe lands unto the King; 
N Fenant for life, after his deceaſe I may well enter, and the land 
'ſhall not be ſeiſed into the K.ngs hands, for the Diem clanſit extremum is 
ro enquire of what lands he died ſeiſed in his Demeſne as of Fee : And 
faid, that the uſage which had been to the contrary was naught, 1 4 Þ, 4. 
32. ſee 10 E:3-2.eAſi{e 156. Hs 
The King ſhall ſeiſe the lands of the Heir of his Tenant which is found 
within age in one County, in all Counties. and he ough: to ſue Livery of 
the Lands 1n every County ſpecially, 44 #:3.22. - ivery 25. Andgq E.3, 
25. agrees, where an Office of Land was adjudged ſufficient for the ſei 
fing of Advowſons in groſle PL - | 
Ita ſtranger abate into parcell of the Lands of him who holdeth other 
Lands of the King, and dieth, his Heire withia age, and this ſpeciall matter 
is found by Office, the King may well feife : So it the ttranger continueth 
ſeiſed during the Nonage, and the Heir at his full age recover by Afor:- 
danc eftor, yet the King thall fcife, and the Heire ſhall be driven to ſue Li- 
very of the ſame, 12 R.2. Livery 28, þ 74g 
Now afcer the Prerogative made , it is ſufficient cauſe for the Kins to 
ſeite all the land of him who holdeth parcell of him in chief, bur if any 
parcell of it be holden of the Arch-brſhop by purchaſe, betore the Prero- 
. sarive, he ſhall have Livery cam ex:tibus, becaule exempted by the Sta- 
(end E323 Giver 2g 3 ©: | | 
Tithe which holdetirof A.as of Ins Honour of H. by Knights-ſervice d:- 
eth, his Heir wichin age, and afterwards the Honour cometh to the King 
by forteiture, yet he ſhall not ſeiſe the Ward becauſe the Heire is his very 
Tenant preſently, and he-ſhall not haye another Tenant, 25 Af. 57. yer it 
is agreed there, that if the King ſerfeth without cauſe, as of Land beins 
holden of another, yet the Heir at his full age, ſhall not enter without ſu- 
ins to the King. De | > 
All the Jultices ſaid, that when Land is ſeiſed into the hand of the 
King upon an Office which found the Tenant Joynt-tenant with a ſtrar- 
ger, that this was as no Seifure, and that the Land ſhall not be ſaid in the 
. | Kings hand. Alſo it is no-eauſe to ſeiſe, when 'it is found that the land 1s 
holden of the King in Burgage, nor when. it is found that the Tenant was 
.enfedffed to the ute of a ſtranger, by Markham : And Choke ſaid, That if 
the Eſcheator .teiſeth land tor the King upon an inſufficienc Office, virtwte 
efficis, he is a Diſſeiſor, not where it is vi» rate brevis : And rhe principall 
caſe was, that the King bad ſeifed and granted land upon Office, finding 


\Fhat A. and P. his wite had enfeofted the Kins, and that to their uſe, ons 
| holdeg, F 
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Livery, ; 

ho'den that the Feoftment was void, becauſe no Record, and alſo the uſe, 
and that it is no cauſe to ſeiſe, for which cauſe a ſpeciall Writ was awar- 
ded ro make reſtitution 5 E:4.7.and 7 E:4.10. 

A Mannor was ſeiſed into the hands of the King, after the death of lis 
Tenant who held other land in chief, and in the Deed he had not but an 
Eſtate for lite in that Mannor, and this was found by Suit of him in 
the reverſion. Bur if it had been found by the firſt Office, and notwith- 
Randing Livery cam exitibas, the King ſhall have the Preſentment mean, 


not expreſſed in the V»fter le main, T.24 t.z. Duare lmpedit 10. 


\. Where the Anceſtor held parce!l of the King, although the other lands 
are in the poſſelion of others, which hold of them, yet the whole ſhall be 
adjudged alwaies in the Kings hands, and the Heir ought at his ace to ſie 
all out of his hands, by /farkham, which all the Juſtices avrecd in the 
Exchequer Chamber,2 H:4.13.Yoxcher 5o. | 

The Lands of him whois found to be atdant to him, which was, or is 


the Enemy of the King, ſhall be ſeiſed into the Kings hands, but he may 


traverſe the Office,44 «Af. 18. 
It is a good cauſe ot Seiſure for the King when the Heir is found Ideot 
from his Nativity ; alſo the King may well ſeiſe the land holden of him 


in chief, being aliened by his Tenant-withour licence, without ſuing 


Garniſhment againſt any one, 32 Aſſ28. 

The King may well ſeiſe a Terme granted to the husband and wif, by 
the attainder of the husband. 32 Af. 3 3. 

Land ſeiſed by attainder of B. where in truth he had the land but in the 
right of his wife, was well reſtored unto the Heir of the wife upon a Peti- 
tion and warning given, the Heir of the Patentee being in by diſcent, 33 
Aſſ.T raverſe 34.. 

If an Abbor recover in a Writ of Entry ad terminum qui preteriit, ſup- 
poſing a Leaſe to A.where in truth the Leaſe was to B. and this ſpeciall 
matter is found in Afliſe between him and another (5) the Feoffor upon 


Condition,there,although the right of the Abbot be tound in a Qnale jr, 


yet the King ſhall ſeiſe the land, becauſe he had not right by thac Action, 
&c.44 E.3.8. Entry congeable 35. 

Note, the Kings Tenant may well alien Land holden of the King in 
Knights Service, as of an Honour withour licence, and the King ſhall not 
ſeiſe unlefle that Honour was in ancient time parcell of the land of the 
Crown, 42 Aſſ 6. Traverſe 24. 

Tenant for life aliened, the Reverſion being to a Fool-naturall, and this 
was found by Office, for which cauſe the Kings well ſeiſed the land, 29 4ſſ: 
43.Lwery 10, 


Ffff XIX. Where 
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X1X VVhere the King shall ſeiſe the Land without Office, where 
70', and where t he party sþall kave l raverſe to the Cauſe of 
the Sciſure, where not, . 


T was ordained by Parliament, that all the Lands of T. Earl of Xe, 

whereof he was ſeifed in fee the day that he made inſurrection againſt 
the King (in which he was ſlain) ſhould be forfeited, his Heir in Ward 
of the King, and now of tull age, ſued forth Mandamz, by which it was 
found that 7. was ſeiſed ofa Mannor in tail, and of that the Heir prayed 
Livery : Andthe opinion of Aſarkham and Gaſcoigne was, that he thould 
not have Livery, it the Mandamas was not well awarded. And Markham 
ſaid, that upon every ſeiſure for forteiture that the king was ſeiſed in 
fee, and then as in no caſe where he claims in his own right, Mandamyus 
thall not iſſue forth. And Gaſcoigye ſaid there, that the Lands of none 
are ſeilable into the kings hands, before that he be attainted, &c.7 H.4.3 2. 
Livery 21. L | | 

Upon ſuggeſtion in the Chancery, that the Lord (iford being Tenant 
in tail of the gift of the Anceſtor of the king, bad purchaſed Licence of the 
king to enfeoff two, and to take back the Land to him and his wite'in 
tail, the remainder to his right Heirs in Diſceit, &c. and now his Son in 
Ward of the king, and upon ſuch ſuggeſtion, a Scire facias was awarded 
againſt the wife, and two partes ſeiſed, and ſhe charged with the Iſſues 
during her occupation of the two parts, and the third part was recouped 
for her Dower, 40 «AF. 36. | 

S leaſed for life ard was attainted, now the Reverſion 1s in the king, fo 
asa Swper/eaeas was granted to the Tenant againſt him who ſued Execu- 
tion of a Statute encurred before the Title of che king, and after che death 
of the Tenant the king ſeiſed, &c. Note here that the Caſe was, that the 
king being ſeiſed by the torteiture of $. ſhould have the Leaſe, Af: 9 H.4. 
5. Petition 15. 

Upen a Scire facias for the king upon an Office finding the Heir of his 
Tenant Ideot, and that e. had the Land, he claimed by Feoffment of 
the fame Heire, when he was of good memory. This 1s cauſe enough to 
ſeiſe without any Garniit:ment, if within the \ear, becauſe he hath cor- 
feſſcd the Tenure and alteration without licenſe, P 32 E. 3. Serve facics 
Ic6. | 

The.king may well grant the Wardſhip of Land, to which he hath 
r:9/1t before Seifure or Office found for him: Brut it be exoreſſe che 
crant of the land ſfeiſed, which is not ſeifed, all :s vu:d, 10 *.4.2, 

The K'ns enters into Land holden of him in chief, aiter the ceath of his 
Tenart without Office, c+c. 1.2 E.2 E ffrppell 2F7.. 

By Huſſey, the Grartec of the king may wellenter for non-par ment, 
&<: wick.out any Jortcaty, but he ſad uhe nor-pay mer.t cught to be __ 


. 


. Livery. 
by Office, otherwiſe he ſhall not enter, 2 4.7.8 Preropative I0, 

By judgment that the Temporalcies of an Arch-deacon ſhall be ſeiſed | 
for a Contempt, the king ſhall be ſaid, ſeiſed, without any more: And of 
Advowlons, although no exypreſs judgment of it, 21 £.3.30. Scire faci- 
«118. | 


— 
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XX. 4 "MN the King shall ſeiſe without IWrit, where not, and 
where ke «hall not jerſe by Office without IWrit, 


NJ: an © drewſon is in the King preſently by the Office upon the 
death of his Tenant without more. So 1t it be found by Office that 
the Tenant of the king is dead without Heir, or that he hath aliened in 
Mortmain : But if it be found that the Tenant hath ceſled, or done waſte, 
the king ought to have a & ore facias, >c. loifthe king hath made Livery 
ro one, and afterwards another Office is found tor the king, &c the par- 
ty ſhall have Traverſe in the Scirefacias,14 H.7.21. 

Where the king grants land over depending a Petition of it by a ſtran- 
ger, and it is found tor the itranger, the king may well leife the land, &c. 
without any Writ to warne the Parer tee, 51 'E: 3. Brief. 260. 

Scrre facias for the king upon a recovery in a Puare Impedit, abated 
for want of matter; So it ſeems the king hath nor actuall Seifin without 
warning, 18 £:3 22. Brief 356. 

The k-ns ſhall not ſeiſe us as forfeit for Treaſon by Office found, 
w.thout Score facias againſt the Ter-tenants, 18 E.3.26. Brief 300. 

The king ſeiſed lands granted by him by Patent, obtained in diſceit or 
him and the prejudice ot another, but not without warning the party, A. 

17 E.3.59. Petition 21, 
The lands of him who is found a Fool-naturall ſhall not be ſeiſed againſt 
a ſtranger Ter-tenant of them, without warning of him ; but upou an A- 
lienation found without licence, the king tiall enter without any more, 
&c Þ.32 E 3.Scire facias 106. 

The king ſeiſed upon an Office found of the Seifin.of his Father \& being 
found by petition that his Father had not but by diffeiſin, he made reſtiru- 
tion. And it was now found by another Office, that the Father died ſeiſed 
of Land, Meadow, Rent, &s. inC. where the firit was of the Mannor of 
G.1in C. "And the opinion was,. that the kins ſhould nor ſeiſe the land 
without warnings of the party, for it was holden all one, when a later title 
is found for the king by the lait Office, and when Title before, ec. that 1s F. 
to ſay, thar be ought to give warning in every caſe, by the Statute of Lis- ” | 
_ 9 E:4.51.Traver/e 7. 

See where upon the like re{titution, being after a Charte: found in the. 
Treaſury, by which the party had enfeoffed him, who he ſuppoeth had. 
diſſeiſed him, the king did ſeife without more, CA.24 E. 3,Traver/e 
Fi fin Grees 
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Green ſaith, that the king may well ſeiſe lands holden of him without 
licence aliened within the year atcer his Title, without any ſuit, co which 
the Juſtices agreed, :9 Aſ.39.Traverſe 28. — 

Upon Office found, that T. Tenant of the king in Loon, died without 
Heir, the king granted the land to B. for life, this was good: And he 


 whoclaimed by the Deviſe of T. dr:ven to ſue to the king, 29 Af]. Tra- 
 wer/e2g. : 


No ſeiſure of lands of the Debtor. of the king dead, being found by Of- 
fice in the hands of ſtrangers, without proceſſe againtt them, ; a Af. Tra- 
verſe 33. 

Uipol a ſuggeſtion in Parliament, that the Purparty which was betwixt 
the husband of his Mother. and others, was not equall in vaſue, and that a 
ſtranger had recovered parcell,&c. the one Mannor was ſeiſed with pro- 
ceſſe againſt any, and alligned to him who made the ſuggeſtion, &c. 42 
Aſſ.22.Aſ.349. | | 

When the king makes Livery upon an Office which is not ſufficient, he 


ſhall reſeiſe without any Scire facias ſued, which he ſhall not do for ano-_ 


ther right found for him, if the Office were ſufficient, P:13 E.z.Lice.ce 3, 
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X XI. Where the King ſhall be preſently in poſſeſſion by Office 


ſound, and n here not before entry upon it. 


He King is poſſeſſed of an Advowſon preſently by the Office found: 
So of land aliened in Afortmair, and where his Tenant dieth without 
Heir, by ortdant, H. 14 H: 6. 21 Livery 34. 

And the Office alone ſhall make Title for the King to preſent, 21 E: 
4.2. whether it be to an Advowſon appendart, or in grofle, by all the 
Juftices, and che Patron out of poſſeſſion by the Office found for the 
King. Andſee'17 E. 3.10. the opinion of Thorpeacc. But Schard contra- 
ry, and that he ſhallnet be our of poſſeſſion by the Office, but it is ſuf- 
Acient to bring the Avoidance in queſtion and debare, and there it is ſaid, 
that this is the common opinion ot an Advowſonin groſſe. 

Choke faith, That if an Abbot bring Darrein preſentment, and it is 
found for him. and the Colluſion is alſo found, the King ſhall have 2 
Writ to the Biſhop without more, 21 E:4.3. — | 

Upon Office found for the King after the death of his Tenant he gran- 
ted the Ward without more ſeiſure,9 H:4.6.10 H:4 2. Traverſe 50, 

The King ſhall ſeiſe lands holden of him being aliened without licence, 
without any Suit within the year,29+.Af.30.32. Af 28.ace. 

It was found by Office that H:S. who forfeited'to the King, was ſeiſed 
of the Mannor of D. and leaſed the ſame for life to f. faving the Reverſ!- 
or-and that f, 1s dead, andnow T. is Tenant, by which the king ſhall 
havea Scire facias agginlt him (fo not ſeiſed by the Office) 40 Af: 24. 
Traverſe 21. XX11, Where 
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X X I. Where the King shall reſciſe and make Livery upon it , 
and what ſhall be a Cauſe of Rejeiſure, 


Ote, That in every caſe where a man ſues Livery of parggll ont of 
the Kings hands, and of parcell not, all ſhall be reſeiſed, 7 H.4 17 
So where he ſuerh Livery in one County, 44 E.3.12. Livery 25. 

Alſu7 H 4 17. The King being ſeiſed during the nonape of the Lord 
Ferres his ward, aliened1n fee ; the Lord now of ape ſued a Scire facias 
againſt the Pattentee , ( but note that he needcd nutco do) and adjud- 
PE the Laid ſhould be reſeiſed, the Patenc repealed, and Livery 
made, - | 
The Lord Burgh ſued*livery without making mention of an Advow- 
ſon in groſs, which a!ſo was not ſeiſed into the Kings hands, and awar- 
ded, that all ſhould be reſciſed, 44 E 3 25. livery 26. 

Note, If a man be found heir to the Kings Tenant, where he is not 
heir, and hath livery, and afterwards by ano: her Office, the true heir is 
found, Clopton ſaith , That the Land ſhall be reſei:ed , which was deny- 
ed by many, and that oftentimes it bad been adjudged that no reſeiſure 
ſhall be where they are of full age, but if within age, ſome colour ſbalbe 
for it, and the principall caſe was, That a ftranger abated into parceil of 
the land holden of the King after the death of his Tenant, whoſe h-ir 
female was married within age to a man of full age, and now they 
have livery of the land without mentioning that in the poſſeſſion of che 
Abator,and by the opinion all ſhall be reſeiſed. Alſo if the heir recover at 
full age in a Jdortdanceſter, yet the King ſhall ſeiſe, 12 Rich. 2 Livery 
28, eo | 

It was found by Office, that 7. H. had licenſe to alien land holden of 
the King, and co take back the ſame to him for life, the remainder to G. 
H. bis eld<ſt (on and 2 his wife in taile , &c. upon which G H and 1 
had livery thereof out of the Kings hands, and afceiwards it was found 
dy an Ancient fiae ia the Treaſury, that 7 H had but fee tail ſo the King 
was deceived,and the livery holden void, and all was reſeifed &c. T 21E. 
3. livery 22.40 Aſſ.36. acc. 

Ge rge Talbot fued by Petition for lands ſeiſed into the Kings hands by 
colour of 8 forfeiture, and his right found by a ſpecial Commiſſion, and 
that the Anceſtor did not torfcit any thing , and hanging this Suit, the 
King granted the land over to three, and now'ſued a Sc:re facias againſt 
them, and:wo of them appeared, and ſayd , that the third is dead, ye: it 
was holden, that che land ſhould be reſciſed, For /+1by ſayd , tha the 
King might well have reſei{ed withou: ſuit, 13 E 3 Brief 260. 

The King gave leave to his Tenaritto al:en andJ cake back the Land in 
taile, he aliened to two upon condition accordingly, and dyed before 
| taking back, the King ſeiſed his heir for other lands, ani upon a Scirp 

facias againſt the feoffees, it was awarded that thoſe lands ſhoald be = 
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Livery. 
ſed into the Kings hands,yer th y (hewed eſepecially;;how that they were 
ready in the life of the Tenant , and bad deiivered bis wite -ower, aud 
yet are reacy to make heeftate to the heir, if chey may have a ncw li- 
cenſe, H : 9 E.3. entry congeable 39 

Mordan: i-uh , ifths King mak-th livery eo one, and afterwards an 
Officegg found for the King yet he ſhall nocreſciſe, but he ſhall hay? 
a ScirFicias , and the party ſhill have his craverſs, &c. 14 H.7. 21 See 
30 Af 31. traverſe 31, where one daughter found h:ir ſha ] have livery, 
and oy another office is found alſo Co heir within age. Now 2 Scire fa- 
cias ſhilbe awarded. and alltheland reſ-1ſ-d, notwiti:ſtanJing a 1peci- 
all taile alledged to the Father and Mother of he fi-t daughter, decauſc 
thit Taile was not found by the Oifice , but generally chat ſhee wis 
heir. 

The Land of a Felon holden of anoth-r, was re-ſeiſed after the King 
had the year, day, and waft, becauſe the Lord eacred withou: proce's 
07 the Exchequer, B E 2 traver/e 48, 


XXIII. 77hatshþil bejayd IntruſſonWpon the Poſſeſſion of the 


King,1nd where abatem.nt. 


T: a man recover land apiinſt the Xings Tenan: b; h's afſ-nt and af. 
eerwards he dyeth ſeiſed, and he who recovereth ener: th and m kh 
eftace according co the will of the Tenanr, the ſame is intruſion upon the 
poſſeltion of che King, alchough it be bctore Office found. by Huf:y. 
Town/end denyed it, becauſe here the King is no: entituled to have 
the Wa'dſh p upon the matter , ſo by him, and with him the opinionof 
the Courct-ſeemet to be,if he had ſhewed i: only by Monſtrans ae Droit, 
wirhout traverſi»g the dying ſeiſed as he dd, as I may well enter after 
thedeath of my feoffee upon condition, who was Tenant of the King for 
cond:tion broken, andit isno intruſions And 7&r:ian agreed with 7own- 
ſed that the dying ſeifed after the recovery ſhall not hurt, Huſſey con- 
trary, and the Xingis intituled by it, See the book, 3 H 7 2 Traver/e 
2; 

Note by Gaſcoigne and Halls, If a ſtranger abate upon the poſſeſſion 
of the Xing, where he is ſ: iſed by the nonage of the heir o' his Tenant , 
Thar yet the free hoid doth remain to the heir, becauſe the poſſeſſion of 
th: Xing caanot be deveſted by ſuch Abatement, 8H. 4. 17. Traverſe 
I4. 
Note, Continuince of poſſeſſion of him who was Joynt- tenant with 


| the Tenant of the Xing, who was attainted, is no intrufion upon the 
| King, otherwiſe it is of the wife of him who was attainted,, where they 


had a Tere for years in joynture, &c. 32 Af. traverſe 33. 


XXIV. Þ##brmr- 


Livery. 


Y XI V. VVhere the K ING 5hal le en{wered the mean Pro . 
fils, and by whom , and w.ereanth r perjon 5bul have” 
them. | | 


Jn a ſtranger abates after the dearth of the Xings Tenant, and 
before any office found, yet the King ſhal! be anſwered the pro- 
fics 'rom the time of che death of his Tenant, 3H7 3. 

It was found, that a man outlawed of felony had lard, whereof he had 
enf- offed T after the Ouclawry, and now T came ready to trave:ſe the 
office, becauſe a ſtranger. :nd of that the Conrt wou'd adviſe, becauſe 
the outlawry was of record, but the year and waft was ſciſed for the 
King, and T ſhall anſwer h:m for the profits paſt taken, &c. 49 Ed. 311 
traverſe lg | 

Where the Xing recovers lands by the Forfei'n-e of any , he ſhall be 
anſwered the profits from the t:me of the forfeiture, and as it ſeems of e- 
very one for his time, and where the one parcener hath the land in parti- 
tion, ſhe p-ayed that her ſiſter might becharged Pro rata, becauſe he 
had other lands in the place of them,4qo 4ſſ:24. Traverſe 23. 

The King $h: 11 have the mean profits of cheir lands which were adhe- 
rents to his Enemies, &c. 43 iAſſ::8. 

The King was anſwered the mean profits againſt che Lord of whom, &c. 
whyentred after the year, day,and waſte of the King, without due pro- 
cels of Law to the Eſchea: or. any the land reſeiſed, 8 E.2. Traver/e 4%. 

If the Heir now of full age recover in a Mortdanceſter againſt the A- 
ba:or, yet the Abator shall anſwer unto the King of whom, &c. all the 
mean profics from the time of the death ofthe Anceſtor, 4x04 nota, 
for che Heir alſo had recovered damages before, e+c.12 R.2. Livery 28. 

The King <ha'l be an'wered the m an profits, by forfeiture apain{ the 
wife Joynt- tenant with her husband during his life, +c.26 Aſ.57. Live: 
TY 33+ 
Where the Bishop leaſed parcell of the Barony of the Bishoprick , ren- 
dring 'orty pounds per axn«m. and afterwards by the aſſent of the Dean 
and Chaptei releaſ d chirty pounds, cc. uron that founti (wh'c? is a for- 
teiturein Law) It was awarded that the King -hould be anſwered forty 
p-unds for eveiy year, and of every one for histim+ (s) ofthe Leſſte 
for the yezrs for which he had not a Releaſe, or diſcharge &c, H: 45 #. 
3 forfeiture 15, And ſeetterethztthe King took but a Fine of the Bi- 
ſhop for the forfeiture. 

Ihr King licenced his Tenant to alien and to take back he alieneth, 
and be ore: the re-feoffment made, dyeth his Heir within 2ge, and in 
Ward of ©+ King for o.he: land, upon chis mitrer found, the land ſhall 
b- ;ciſed, «nd the Ki: g 26 weredthe mcan profits from the death of the - 
Tleaznc, Hiulg E.3, niricorge.s3 9 


Where 


$92 


Liverie. 
Whenthe King giveth leave to his Tenant to alien, as to hold in fee, 


. whereas he hath Þut in cail, this is void. and he ſhall be anſwered the pro- 


fits from the Alienation : But where he took baix the land to him and 
his wife, ſhe ſhall anſwer but the two parts, becauſe ſhe had rig' t b-tore 
to have the third part for Dower, 40 Aſſ 36. Guards 1.03.21 E: 3. Live- 
rFyY22 4c. 

” Whirs 2 man ſhall loſe his land by Diſceitin the Sheriff, as where he 
makes no ſummons, or returneth him ſummoned, who was dead e+c.and 
the party is to have his land again upon it. Her/e lai, tha: it ſhould be 
coo0d Law, that he ſhould have the mean profits : But the Law is, that 
che King ſhall have them, &c 8 ©: 3.6. Di/cert 7. 

Wherethe Diſceic was found of not ſummons, and the land reſtored, 
he prayed a'ſo reſtitution of the mean profits, quod tora Cnuria negavit, 
T.50 E.3,18 Diſceit 32 13 R.2. Diſceit 3 4. acc ; 

Upon Niſceit found, the party «hall bave his land again back, and dz- 
mapes, and thr Kinz the mean profi:s, and the cauſe is, becauſe at the 
Grand Cape the land ſh:il be taken inro the Kings hands, P 12 R.2 Di/- 
ceit 23.8nd with that agrees, P.2 E. 3. Di/cerir 46. where Hezle faith, 
that the Writ of Di/ceir commands the Sheriff for to ſeiſe the land into 
the Kings hands and that he ſhall be chu g:d with the profits in bis Ac- 


- count upon the Ditceit found, ec. 


Bat tee 12 E. 2 Di/ceit 53. where upon the Diſceit found, the party 
had his )and with the profics in the mean time withaue damages. Of the 
profits agrees,17 E.3. 12. Di/ceit 36. and P:4: E. 3. 32. Diſceit 27. and 
41.E.3.2 it was adjudged. that the party ſhou d have the pr. fi:s from che 
day of the Execution unto that Writ. Caxdi/s The King ſhail have the 
profits aiter the Writ brought. Thorp, The ſame hath not been ſeen be- 
fore now. | 

The king grants the Bayliwick of a Forreſt in fee, rendring rent, and af- 
terwards he grants the Forreſt over, the Baily is atcainted, the Grantee 
of the Forreſt occupieth the ſame, he is chargable to the king for the rent 
and the arrearages, for that was made in groſſe by the Grant, 26 4ſ: 
60.Grants 74. | 

The king granted a Market to one, Provs/o,that it be not to the Naians 
of another, and afterwards it was found, that it was to the- Nuſans ofthe 
Market of the king in D. c>c. Now the Letters Patents being annulled 
for that, the «ing ſhall be reſtored alſo to the iſſues and profits alſo ta- 
ken by the Patenree, in the mean time, by Hu/s, for cleer Law,which was 
granted, <M.11 H.q,z. fudgment 69g. 

Ifa Biſhop ſeiſeth lands purchaſed by bis Villain (which is not [2wfull 
if it be not deſcended to the Villain ) Belknap ſaid, That the land ſhall be 
ſeiſed for the king, and he ſhall be anſwered the profits after ſuch entry 
of che Bifhop. H:qr E:3.21. Mortmain 5. 

Note, the king ſhall be anſwered the profits of the land recovered by 
an Abbot from the time of the Judgment, untill the Coliution tryed, - 

| chovg 


though that the Title be found for the Abbot, 20 H:6: 38. Office of Court 
4. and this is by the Statute of eſt.2 cap.32, . . 
Where the king ſueth'a Scire facias for the lands of B. which is a fool 


natura'l, although that B.dieth, depending the writ, yet if he were a foo!. 
naturall, the king ſhall be anſwered the mean profits,and the lands ſciſed, 


for otherwiſe the king cannot make delivery tO the next Heir as he ought, 


1:18 E:3.Scire facias 10. 
He who is indicted of felony, takes the Church, and flies from thence, 


and in purſuit was lin, the king ſhall have year, day, and waſt, and the 
mean profics, 3 E.3.1tin.Corone 290. | 

The Sheriff all be charged with the profits of the lands of him who 
was preſented to have killed another, and now bath his pardon, as well 
for thoſe after the Charter of pardon, as before,z E.3.Coroxe 108. See of 
that 4 E.2.Corove 374. and that although it be che land of the wife of 


bim who was indicted, becauſe be is alive. 


——u 


—_ ——— 


XXV. Where Interpleader fall be by two, when they are to have 
Ouſter le main, and of Enterpieader in a Writ of Ward. 


N82 Enterpleader .bur when both are of full age, and each hath an 
Office found for him,  H.7.14.vi.43. Aſ.10.T raverſe 25.that there 
muſt be Office for each of them, otherwiſe they ought to traverſe. 

Where one prayeth Reſtitution of his land ſeiſed upon Office found 
that he was adherent to the Kings Enemies, which hetraverſeth, and ano- 
ther prayeth livery of the ſame land by Patent of the King!-c. the Pa- 
tentee ſhall have the Livery, and the other rſhall try his Traverſe with 
him, and it was found for him, for which he bad Reſtitution, 43 Aſ. 28. 
Traverſe 26. : | 

In a Writ of Ward by two ſeyerally, they enterpleaded. But P aſto» 
ſaid, That yet it behoves the Defendant to excuſe himſelf of the wrong, 
as that he took bim for cauſe of Nurture, 19 H.6.3.Enterpleader 7. 

And the Enterpleader ſhall be in proper perſon, and though that all 
appear at the firft day by Attorney, it ſhall not be commanded to the 0- 
ther Attorneys to have their Clients there at the day : but they ſhall ap- 
pear upon Scire facias, and not otherwiſe, fer ({riam, 30 E:3, 5. Enter- 
pleader 56. | Ee 

Where there were two Plaintiffs,and the Defendant ſaid. chat he claim- 
ed but by Nurture, &c. Thorp commanded the Attorneys that each of 
their Clienrs ſue Scire facias of the 0: her, to be here to enterplead; and 
afterwards the wife Cid ſurmiſe that a ſtranger byd another Writ, cc. and 
_ although by ſuch means the delay mighe be infinite, yer day was gi- 


ven over. Theyp ſaid, that he who'recovereth hall have damages, agaic ft 


every one Who declares, 3r'E. 3. Enterpleader 13, _ 
Where the Defendane pleaded only as Guardian for Nuriure, be wull 
Geegee | have 
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have the Infant ready, &c. 24 E.3- Enterplead.17,and it is no excuſe that 
che Infant lyeth ſick in danger of death, or that he otherwiſe cannot 
come, 1.24 E.3. and the Heir shall remain with-the Defendant till the 
controverſie be decided,7 H.5.9. Andif one make default, the other shall 
have the Infant delivered to him,8 F:3.%45: Ardit isa good Counterplea 


of Enterpleader, that the Infant is married, 8 ZE: 3.45, 7-E: 2. Guards 
127- | 
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|. Where the Grant of the King before time of memory is now 


good, and frall be pleaded againſt the King, or parties, with 
Confirmation, 


He Charter of King Hezry the firſt was alledged to prove the Bi- 

- ſhopof Exeter Patron of the Priory of P/imptox, where it was of 

a Grant made Canovicis quos f, Epiſcopns de E. poſwit, and it was 

not allowed, becauſe it was no dire& proof of the foundation. Alſo it 
was averred for the King, that the Soil upon which the Priory was buile, 

was given to Chaplains, cc. before the Priory made: And there:was no 

Charter of the King of expreſle grant ofthe Patronage ſhewed, &-c. 38 


eAſe22.Crants 1. See that that Charter was before time of memory, and 


not challenged for that: 
The Abbot of Glaſſenb«ry had Connſans by a Charter of 1l;am the 


| Conqueror, with Confirmation of Hez.1, and alledged aJlowance in the 


Common Pleas, inan Aﬀiſe in the time of King E. 3, 13H. 4:13: 34 Af 


And 12H. 4. 23. It is holden that the Grant of the King is of Record, 
and therefore ſhall be well pleaded, alchough it were __ before me- 
mory if he were King at the time, Avowry 58. | > 

And 7 E.3.5. Appropriation alledged by a Charter of /i//iam the 
Conqueror, and ating challenged, but that the Appropriatien by the 
Charter of the King is nothing worth, 39 E.3.21. | 

But 10 E.4.6. and 2 E,z.21. It is agreed, that the Charter of the King 
nor no other Record made hefore memory, is nothing worth pow. And 


therewith agrees BH. 6.4. and 19 H. 6. 75. by Newton, Notwithſtand- 


ing z1/owance jn the Common Pleas, where it was never allowed in Eyre, 
and char it ought to be allowed in Eyre, See 24 4.24. And that Conu- 


ſinee in Aſliſe ſhall not be granted. without a ſpeciall Grant and al- 
lIowance, | vee 


Grants of the King. 

See 3 E.3.1/5n.Not,Charter of Hes; 3. to be quit of Pontage, Murage, 
and admirged good, _ 

Skyees ſaith, That the King ſhall not be received to avow apainſt the 
Deed of his Anceſtor, which was before time of memory, 12 H.4.24. 

A Charter of Exemption of Jury, or of Conuſance before time of me. 
my is not good, without a ſpeciall allowance, &c. by Paſtor and 7 ane, 
14 H.6.12» | | 


I 


I "IEEE —_ 
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IT. Where the Grant of the King ſhall be good by the words Ex 
gratia ſpeciali mero motu, 8c, 


Be 3H. 7.13. Where the King rehearſing the Statute of Aſortmais, 
Jgrants to f.S. that he may give cen pounds rent Ca;dam cape/ano, not 
naming him, alſo there was no Chantry before, yet the rehearſall, the 
ſpeciall words, and the Conſideration (-) the Grant for twenty pounds 
proved his Will ; ſo a ſufficient Warrant to the Grantee to endow the 
Chantry and to give the Annuity, but be cannot grant it with Diftreſle. 
9 E. 4. 13. The king recited , that Baggor was born in Normandy, 
(whereas he was born in Fraxce)) made him Denizene, and the Patent 
ooh notwithſtandiog the falſe recital], for his intent was to make him 
eaizen, 

Choke ſaith, That if I be indicted, and the King pardons me by the name 
of T.ÞB. where my-name is T.E. ifthe Charter be ex wero wets, I ſhall 
have avail of it by ſpeciall pleading, which I ſhall not have ifit be ad 5»- 
ftantiam partis. Brias held both void, becauſe the king is deceived in his 
Grant, 21 £.4, 48.S0o alwaies for non- certainty the Grant of the king 
ſhall be void notwithſtanding thoſe words: See there, where the Conſi- 
deration alledged in the Grant ſhall be averred: and where it is matter 
of Record, a thing to be done, and for the advantage of the king, vi. 26 
H.8.r. | | 

Note, the king may well ſay againſt his Charter of Confirmation , 
which is ad inftantiaws partis,&c.that there was no ſuch precedent Grant, 
but where the Confirmation is, Ex mwero mots, he ſhall be eftopped, 9g H. 
7.2.1.8 H.7.3.A4cc. | 


Es —_ ———— —— C —L___——— DE — 


111, Where the Grant of the King ſhall be void to all intents, aud 
where to parcell, and what things the King may grant, 
and what he may not, which ſeems doubtfull. 


I faith,IfT hold two Mannors of the King, the one in chief,the 
other in Socapge, if he give me licence to give them in Mortmain, 
| Geegeg 2 withouc 
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| ftante, for the Statute of 23 H.6.cap.3.an 


Grants of the King. 
without reciting of the Tenure, yet if the Charter hath the: words ., 
gratia ſpecials, this is good for both, but otherwiſe it ſeems it had been 
void, as toithat whichis holden in chief, for the great miſchief &c. 4 4g 
19.M.33.E.3.Gramt 103, That ſuch a generall licence ſhall nor ſerye, 
if it be holden of the king in chief. 

| Note, where the King granted to the Biſhop'of S. that he ſhould not he 
impeached,nor charged of Felons and Thieves, eſcaped this is-void where 
the eſcape is voluntary, and good where by negligence, for that which 1:. 
eth but m pena pecaniaria may be remitted and diſpenſed with by the king, 
before it be done, as a Grant to the Tenants of a Town, that they. ſhalj 

' not be amerced for not apprehending of Thieves, 3 H:7:15. 

The King granted to the Earl of Northumberland, that he ſhould he 
Sheriff of N. for the term of his life, with all offices to the ſame a per- 
raining, rendring roo ). without accompt or any other thing rendring, 
the opinion of the Juſtices was, that the you is good, with a Now oþ- 

that he ſhall have the offices 
incidents, aud that he ſhall makeno accompr, if not of the Green wax, 
but he ſhall accompt for that, 2 H. 7.6, 

Huſſey faith, Thar if the King grant to me all Fines andamercia- 
ments of his Tenants in D. yer I ſhall not have the amerciaments &c.of 
ſuch which held of the King and others, becauſe he is not wholly Tenant 
to the King, alſo ſuch generall grant ſhall not extend to amerciaments 
royall, 2 H:7.6.22 Aſſ.49. 

Note, that the grant of the King to bequit of repairing of Bridges, 
Cauſyes and walls, ſhall be a good — of Contributions and Taxes 
for the reparation : alſo it ſhall be a good diſcharge of Murage and Pon- 
rage &c. which is taken of the paſſengers to a Town, but where it'is char- 
ed by reaſon of Land, ora Seignorie, or otherwiſe, time-out: of mind 
&c. to make a Bridge: &c. he-ſhall not bequitof that, no although he 
hath beenacquitted of the fame ina .2io FWarranto between the King and 
him, forthat was not at the coſts of the party, fo it ſhallnot help him 


upon a preſentment &c 3 E.3.1tin. North. Aſſiſe 445. 


The Grantof the King, which is contrary to the hberty of the King- 
dome, is void, asthe Grant to the Chancellour of Oxford, that he ſhall 
not be impleaded &c: but he-may alter the place of impleading by Grant, 
but not the ſubjection to the Law &c. without Parliament, 8 H,.6.19. 


12 E4f1D. 


Grant of the King of Conuſans &s. is void, where there is not a cer- 
tain Judge appointed in the Charter there, 44 E.3.1r (h.4'1. | 
A Grant in derogation of the people is-void by Haxk.12.E.4.13. A 
Grant of the King of Land; of which he is not ſerſed'in fa&. is void, as 
of the Lands of a man outlawed in Treſpaſſe, yet of theſe Lands he takes 
the profits, o H.6,20.viae 10 H.gq.2. ; 
 Butſee 13 H.4.7. that:the Land of a man eſpecially attainted. by Parlt 
ament, is inthe. king preſently to grant, 5 
| Iere 


Grants of the King. 
| Where the king grants an office, naming ir, where as there was no 

ſuch office before, this is void, 13 H.4.17. 9 £.4-6.Bayots eFAſſiſe,8 E. 

.8.9E.4 12, | | | 
? Grand an office to him who hath not skill to uſe it, it is holden void 
by the Juſtices, as the Office of Clerk of the Crown, 9 E. 4.6.by Biking. 

Vide C.11,part Auditor Curles Caſe, a grant of an office to two, cox- 
_ junilim & Divifim of an Office, if one dies; the grant is yoid. 

Alſo Grant of the office of Preignothorie, and the like, made to two 
jointly, is void, for that but one ſhall keep the Rolls, 18 E:4:7.18 E.4. 

17, of a Corodie, vide Curles Cale, acc. | 

See by Littleton, if the king make a Confirmation to him that hath an 
office before by a void Grant, all is void, becauſe the king intended the 
the firſt grant was good;the ſame law is of a new grant of the king, where 
it hath ſuch intendment, as if he grant upon a falſe ſuggeſtion, or is 0- 
therwiſe deceived, 11 E:4.1. 9 H.6.18. 

Note, by Gaſcoigne; that the Grant of the king which is not good, 
without _ away the Common Law, ſhall be void, as if he grant to 
Mayor, Bailiffs, to hold plea by Charter, where they have ufed to hold 
plea time out of mind &c, by writ, Ir is ſaid, that this acceptance of the 
Charter ſhall bind them, 8 H.4 18. 

The king reciting that H. held of him in chief, granted to T. that at 
what time H. ſhould die, his heir within age, L he ſhould have the 
Wardfſhip of him, and at the laſt, the grant was holden void, asevery 
ſuch grant before office, by the Statute of 18 H.6., but it was ſaid, thar 
that Statute was made in aid of them who were ouſted by ſuchÞrants and 
ſeiſures,and not for the advantage of the king, Grants g1 30 H. 6. Keble 
held ſuchGrant,ofthe Ward void, z « £.4:46.See 1 9 H.6.62.by CMarck- 
ham contrary. 

But the king may well grant a thing which he hath not, nor never ſhall 
bave, as Ofhces, 1 H.7.29 Franchiſes, liberties, Toll and the like, 13 H. 
4.17.6 E.3.32. So all ſuch things which are in him by Law, by reaſon of 
his Crown, but he cannot grant unto another to do that which he himſelf 
cannot do, but onely by his Prerogative, as to make Corporations, for 
he cannot grant his Prerogative, nor his Crown, 49 E.3.2. nor for par- 
dons, felonies; 1 H.7.5.43 Af.10.Yide C.g. part. the Abbot of Strate 
CMarcellas Cale acc. 

A charter of exemptton from Juries, and to colle& 'Tithes is good, 
ſo long as there: be enoughto be Jurors, and ts be Colletors above the 
Grantees, otherwiſe not, and ſuch prants , ſhall be Charters of diſcharge 
more properly then of Grant by F##zherbert, who-voucheth the opinions 
of Vetox and 1/ſton, 20.H.5.13,21 E.4.45. | 

And ſee 13 H.4.18. that the grant of the King being in charge of the - 
people, ſhall be good, where it is for the Common wealth,alrhoughthere- 
were no ſuch before, as Toll, Pontage &c. 

The King granted a Rectorie &c, and that he &c. ſhall be — 


597 


598 


*A > we, 
. = . 


Doubtful! 
G1ants. 
I. 

Za 


Z. 


"> fy TL 


Grants of the K ing. 


of Tenths and Fiffteens, and granted to him by the ſame Charter to ay. 


propiate three Churches, 2ere, if theſe ſhall be diſcharged, 19H.6.62, 
Note that the King may well grant things in aftion which are certein 
as a debt &c.otherwiſe not, 5 E.4.10.vsde 3 H.7.9.19 H.4.7. 

The King granted unto the Citizens of London z, thatno battels ſhould 
be waged againſt them, and in an appeal by a Citizen after the batcell wa. 
ged, the Charter was ſhewed for the Citizens, and the Juſtices would ad- 
viſe of it, :20 E.3.Corone 125. | 

The Tenant of the King, before the Statute of Quia emproves &c. aliened 
parcell to hold of himſelf without Licence, the King ſeiſed the Land,and 
rendred the ſame to the Feoffee to hold of him, it was void, as to the 
Tenure, becauſe the King hath not any Freehold by the ſeiſure, 20 E.;. 
eAſſiſe 122. | | 


General! Rules So ſee upon theſe grounds, that a generall Charter of the King, which 
of the Kings | 


comprehends divers things, ſhall be void in that part, which is the prea- 
ter loſle to the King &c. or in that which is a grater offence of the party, 
or in that which is of another nature, and imports greater Priviledge, or 
in that which is prejudiciall to many, or in.that part which is to bea 
charge to the Kingdome. . | 

The Grant of the king ſhall be void in all, when a ſtranger is prejudi- 
ced by it, and that by covin of the party, and where it is in prejudice of 
the people, and when it is againſt the Common law, Yide 11 H.4.74. 
C- 11 part inthe Caſe of the Monopolies, 13 H.4.13.cc. 21 E,4.47. 
Reaman. - 

And when the principall thing granted was not before, and when the 
King is not ſciſed in fact or in Lawgnor hath expeRanceto have the thing, 
and when he is deceived in the manner of his Title, or otherwiſe, and 
when the thing granted is parcell of his Prerogative, and when by ſuch 
Grant the Ordinary execution of the Law 1s taken away, and when it is 
_ certain, Vide 21 E. 4. 28, (.. 11 part, the Earl of Devoyſhires 
Caſe. acc. 


The king cannot grant that to two which one alone of neceſſity is to 


do, nor that to one which he knows not how to uſe, as an office 8c? Nor 


that which is his Prerogative. 

The Grant of the King is doubtfull if it be good or void, when it hath 
two entendments or conſtructions , when the thing granted is not in the 
king, when the party hath not the thing at the time +c: by which he 


ought to take advantage of the Grant, And norte, that the king himſelf 
ſhall have the conſtruction of his doubfull grant, 8 £.3.2. alſo the grant 


. is doubfull where it wants expreſſe words according to its nature ; as Ad- 


yowſon claimed by word in a Charter of poſſeſſions, wide 39 E. 3.21.17 
£.3.40, and for a good conftrution of a doubtfull grant of the king, See 


the books of 6 E.3.52. and 12 eAſſ. 
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Grants of the King. 


I'V. Where the Grant of the Kine of amerciaments Se. by theſe 
words, Coram quibuſcunque Juſticiariis noſtris &*c. or in 
quibuſcunque Curiis noſtris, hall be good. 


He King grantedto the Dutcheſſe of E. In/ulam habend. ſimul cum 
amerciamentis &c. (good, as to that after the habendurs ) omnium 


 centinm &- tenentium, reſident. & non reſident. and the opinion was, that 


{he ſhould not have amerciaments nor iſſues forfeited in the Common- 

Pleas &c, but theſe forfeited and loſt within infra 1»/ulam,o H.6.27. 
Note, that by ſpeciall words, the King may grant to me to have amer- 

ciaments in the Lands which I or my heirs purchaſe after, 38 H:6.10. 
H#ſſey faith, that if the King grant -to me Fines and amerciaments 


which fall before his Juſtices, and doth not ſay before which Juſtices, it is 


2 void grant, 21 E.4.4% 

The Grant of the King of the Chattels felonwm &- fagitivorum, qua- 
litercunque damnatorum, doth not extend to the Chattells of him who 
kills the Kings Meſſenger, becauſe that in' a manner doth touch the 
King himſelf, as high Treaſon doth, 22 Aſ.49. 

See there the Grant of Conuſance generally , doth not draw Conu- 
ſance in an Aſſiſe, and the Grant of Return of Writs generally, doth 
not give return of ſummons of the exchequer. | ; 

Note Strange and Babbingtoy ſay, That if the King grant to me Conu- 


ſance of all manner of Pleas, motis coram quibuſcunque 7uſticiariis ſuis, 


Yet I ſhall have Conuſance of no Plea, which of Right doth belong to 


« 


the Kings Bench, becaule it is of a higher nature, 8 H:6:21, 


— 
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V. U here the Grant of the King ſhall be void, and adulled by 
defavlt of the Grantee, in a Scire facias againſt hin, where 
by Non-ſuit, and where by Judgement. 


HE King ſeiſed a Ward upon an Office, and granted it to B, and 
T a came one H. and traverſed the Office, and had a Scire fa- 


Lies againſt B.who being returned warned did not appear,for which it was 


agreed, that his Charter was void, alſo agreed that H. havins the Land 
untill the matter ſuch be diſcuſſed &c. being nonſuit upon the traverſe in 
the Kings Beach, his Partent is alſo void, 4.E.6.22. Traverſe 1. 

In a Scire facias to repeal a Patent granted upon Offfce found &c. 
the defendant prayed aid,and at the procedexdo ſaid nothing &c, for which 
the Court ſaid to the Plaintiff, that he ſhould ſue a Procedendo ad judics- 


wy, $H.4.31.Scire facias 61. 
| | -Upon 
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Upon default of the Patentee, being returned warned at the Scire facias 
upon Petition to repeal the Pateat, the patent is void, 17 £.3.57.Petit.21, 

See the opinion of the Juſtices, 4 £.3.2 2. That where the party upon 
his traverſe tendred, hath the Land to farm by the Statute, 25 8.3. and 
it is adjudged that the Traverſe doth not lie by this Judgement, the P4- 
tent is void, Traverſe 5 2wuere, if the King ſhall be reſtored to the mean 
profits by ſuch avoiding &c. for where the Patentsare repealed for cauſe 
within them, and he ſhall have the mean profits, vide 11 A.4. 5. 


— 
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VI. Fhere the Grant ef the King ſpall be good for that thing Which 
cometh og the Habendum, although it be no parcell of the thing 
e 


granted before, where not, 


HE King grants to E. Inſulam, anda Caſtle cum pertinentiis, ſimul 
5 Sh ls amerciamentis,et exitibus,advocationibus &c. It is a 00d grant 
for the whole, 9 H.6.27. 
The King ſeiſed of a Mannor with an Advowſon appendant , lea- 
ſeth the Mannor for life, and by another Charter reciting that Grant, he 
orants the ſaid Mannor Habenduw ana cum advocatione Ecclefie &c. the 
clear opinion is, that the Advowſon doth not paſſe, becauſe it was ſever- 
ed from the Mannor by the firſt grant, 38. H.6.34. 

See 8 H.7.4. Holden by all the Juſtices, that this clauſe #»4 cun being 
before the Habendam is a copulative &c.and if it be after the Habendwarm,it 
ſhall not make any thing for to paſſe, which isnot parcell nor incident to 
the thing granted before. | 


— 


ae. Ar. 6... 
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VII. How the Kings Grantee of Fines and Amerciaments ſhall come 
to levy them, 


He King grants Iſſues, Amerciaments, 9 mnium reſidents & non reſident, 

&-c.and further that the Grantee may levy them Per [e vel miniſtros 
ſuos : And it was agreed that by the laſt words the Sheriff ſhall be allow- 
ed for them upon his account ; but it ſhould not be to buy the Grant 
without theſe words, but he ſhould be charged, and the Grantee ſhould 
ſue by Petition, for ſuch a Grant lyeth in Allowance of the Sheriffs ac- 
counts,9 H.27. 


VIIL. Where 


Grants of the King. Gol 


VII, Where the King ſhall avoid his Grant for cauſe of Reſeiſure 
given unto him . 


| + a Writ of right in ancient demeſne, the Tenant pleaded a Leaſe of 
the King for lite, the Title was found for the Demandant, and alſo the 
Leaſe found accordingly, for which the Eſcheator ſeiſed the Land, the 
Demandant upon his Petition ſhall have a writ to deliver ſeifin, to hold of 
the King by the ancient ſervice, according to the Cuſtome of the Mannor, 
46 K.3. Petition 20. | | 

If the King grant Land whereof a ſtranger hath ſervices due, the grant 
ſhall be to hold of the cheif Lords, &c. otherwiſe upon a Petition the 
land ſhall be reſeiſed, and the Patent repealed, 46 E 3.Petition 18 19. vi 
17 E359. 

See 23 H.6.7.The ground taken by Prj/er,where the King hath Land by 
forfeiture, as Treaſon or for Mortmain, and the grants are Texend. de 64- 
pitalibus Dominis, &c. they ſhall be holden as they were before. So it is 
ſaid,46 E:3. Petition 18. That when he doth not give it accordingly, it is 
no lawfull Patent, becauſe it is a wrong to the mean Lord, 


—— _——_— —_— — 
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IX. VVhere the Grant of the King to one and his men ſhalt be 
good, and which ſl alt be ſaid his men. 


F the King grant to me, that TI and my men ſhall be quit of Toll, the 
the ſame Grant ſhall extend to me, my men, Villains, and Homagers, 
by Pafton and fwne,j14 H: 6. 12. and that they ſaid upona Grant at this 
day. = | 
But ſee 40 Aſſ.21.Where it was awarded, that a Prior could not have 
the goods of his Tenants Fugitives by Charter of Grant of ſuch goods, 
de hominibus [mis, if the Charter had not been granted before time of me- 
'mory, andexecuted by uſage to have the goods of his Tenants, ec, other-. 
wiſe he ſhould not have, but only of his Villains there. 
Bur ſce, 33 E.3.Grants 88. That a Grant to me and my men ſhall ex- 
tend to Villains and Homagers, by z/:1by and Schard, and 1 2 E:3. Conn- 
ſans 18. it is only of Homagers, by Schard, and H;/, and not to Villains; 
As if the King take me and my men into his proteQion, it ſhall not ex- 
tent to Villains : But Pars. and Trew, ſay there, that it doth extend to 
Viilains alſo, EC is = 


Hhhh ITI, Where 


Grants of the King. 


X. here the Grant of the King ſhall be good, becauſe he may by 
polſability have the thing granted, and where it js good of u 
ibino which he cannot Ruve, Ec. and where net, 


He King grants to one to bedicharged of Fifteens and Tenths, & c, 

to be granted, this is good to a ſpirituz]l man,or a temporall, for the 
certain expeRancy.,19 H.6.62.21 £.4.48. Soagrant to me that my Heir 
may enter without ſuing Livery, or that I ſhall not be puniſhed in a Ce/- 
/avit, for a Ceſſer to come, all is good, 19 H:6.ibid, 

See 33 H. 8, Dyer 52. The King,may diſpence with things to cc me, in 
which he hath an Inheritance, as Subſidies, &c.25. 6 H,7.5.acc. 

$9 the King grants to me twenty pounds tO take of the ColleRor cf 
the next Fifceens, this is good by Choke,21 E.4.48. | 

So a Grant to be diſcharged of ColleQion of Tenths and Fifteens, 25 H, 
6.12.21 E. 4. 48. See 30H. 6. Gravts 1, If the King grant to me the 
Ward ofthe Heir of 1.4. when he dieth, ec. the ſame is not good, but if 
he grant tv me the Temporaltics of the Biſhop of F. the Biſhop being 
now alive, this is a good Grant. So the grant of Goods of one indicted 
of Felony after that he is outlawed, for it is ſaid, the King is ſeiſed of 
them in Law, and of Iſſues, Amerciaments, and Goods of Fugitives, &«. 
But if he grant the Eſcheat of his very Tenant, or the 13nd which his Vit. 
1:n.ſhall purchaſe,chis is void by Yampage, 30H 6.21 E:4.46, by Keble, 
vi.8 Eliz; Dyer 25 2,Sir William Cordalls caſe,ac. C. 1. part 5c, ac. 2, May. 
Dyer 1.0B.ac.2 £liz:Dyer 278. Ee, 

The King granted to the Mayor and Bayliffs of ZLy»s, that they ſhould 
be Toll-free throughout all Exg/and, and if any took Toll of them, that 
they might take &s much, &c, within their JuriſdiQion in Wither nam, © c. 
jt was a good Grant,H.8.R,2.Grants log. 

The king cannot grant ſome things which{himſelf may have, as the can- 
not grant to @ Corporation to take advantage of the old ſtatute of Fore- 
ftalers, for the wrong done to their City, but the ſame ſhall be determi- 
nedinjtEyre, 34.3 E 2. ACtion upon the Statute 26. 

. So of all things touching his Prerogative, as he-cannot grant to his 
Tenant that he ſhall not hold of him, cc. 8 H,7.12. | 

The king grants to me thatT ſhall not levy a Fine upon a Concord, or 
that I ſhall not be impeached of the next Recognition which 1 ſhall make 
him, orthat I ſhall have the next Recogniſance made to bim in the Chan- 
cry, this it a good Grant; by Hoday, 19 H.6.64. | 


XI. Where 


Grants of the Kings. 


XI. Wherc the Grant of the K ng mad: of T;thes to a Commion,or 
ſpirituall perſon is good. 


He king grants the Tythes of the new Aﬀets, in a Forreſt to one P. 

and the Grant good, And the king ſhall have the Tythes of the pla- 
ces out of any Pariſh, for to grant them co whom he pleaſeth, and nottt e 
Biſhop,2z Af:75. But the opinion of Herle, 7 E. 3. 5. that the Biſhop of 
the place ſhall have them. 

See 38.3.6. and 42 E.3.22. That Tythes by being granted to a com- 
mon perſon, are become temporall; And alſo that the right of Tythes is 
not gone by unity of poſſeſtion of the land out of which, &c. in the per- 
ſon, and Feoffment over,42 E. 3.12. v5, C. II. part in Priddle aud N ap- 
pers caſe. | 


———— —  —  — 
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Xll. Where a grant of Liberties and Franchiſes, which T, or my 
Heires have purchaſed, or ſha!l purchaſe is good, and t» 
have Leets of all R-ſtants : Ani where void for the incer- 
tainty. 


- TE king granted to the Mayor and Bayliffs of Lancafter, that they 
ſhould have all the Franchiſes and Liberties, which the Burgeſſes of 

Northampton had, and becauſe the Charter did not expreſſe the certain- 
ty of the Franchiſes; and ir was not ſhewed upon Record what Franchi- 
ſes Northampton lad, the Charter was diſallowed in a 20 Warranto, 
20 E.3.29. Avowry 129.C.9. part, the Abbot of Srrata HMarcelas caſe. 

The king granted a Leer of all the Tenants and Refiants in z7.where 
he had leaſed the ſame Town to a ſtranger for life before, and granted 
hima Leet: And Thorp ſaid, That the ſecond Graat is void but during 
the life of che Termor. And Gree» ſaith, Where the firſt Grantee hath 
Seiſin of the Coming ofthe Reſiants, where his Grant is void or deter- 
mined, yet the ſecond Patentee oughe to ſue to repeal his Charter, or 0- 
therwiſe the Reſiants are not diſcharged of their Suit, 32 E.3. Avowry112. 
and 7 E 411. | 

A Grant of a Priviledge or Liberty 5» omnibus terris [us extends on- 
ly to che Lands which the Grantee hath 3t the time, but if the Grant go 
further, or in all [ands which he or his Heirs ſhall after purchaſe, it is 
good for them alſo, &c. 38 HR. 6, to, the like liberty granted for their 
Goods,19 H.6. 62. | 

A Patene of King Hexry the fifth, bare date at Burdeanx in France, 
adjudged good, 38 H.6.34. But ſce,it was confirmed by the King and. Par- 
11amenr, | 


Hhhh 2 XIII. FF here 
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XII. 1/here the Grant ofthe King of the Lands of Priors 41; 
ers in Fee,is Fee- ſimple. 


He King granted to the Earl of FS. in the time of War, the Advory. 

ſon of a Priory, with Fees anbAdvowlons, &c.And his Heir brought 
a fuare Impedit againft the Succeſſor of a Church now void, who alled. 
ged Plenarty. It was debated, if that were a plea againſt him who claim. 
ed by the King, 29 E.3.2. 2uare Impedit 189. 

See 13 H.4.13. Where a Prior Alien being Committee of his Priory in 
the time of War bad aide of the King in a Writ of Right (that was nor 
as is conceived, for the Fifteens of his Eſtate, for then that Writ did not 
lye zgainſt him. So quere ofthe Grant in Fee in the firſt caſe ) See for 
the intereſt of the King by ſuch Seiſure,17 E.3.2.46 E.63. 


——_— — —— — —_— ——C_uO— R— 


X1V Where the King erunts a Reverſton, it paſſeth from him by 
the name of R:verſtop. 


He King leaſeth a Mannor for life, and after reciting that leaſe, prants 
toa ſtranger, that the ſame Mannor, &+c. after the death, &c, ſhall 


' remain to him, &c. this is good. Alſo it had been good if he had granted 


him the Reverſion by expreſſe words, 38 H:6. 3 4. 

The King cannot grant the Reverſion of an Office which another 
holdeth for life, by name of Reverſjon, for he hath no ſuch Reverſion, 
but he may grant ſuch Office by a ſpeciall recitall of the particluar Eſtate, 
3 H:7.15.8 H:7.12. | 

The King may grant the Reverſion of Tenant in tail without Attorn- 
ment,12E:4.3. 


> >> —— — ——_—_— — — 


XV. Where the Grant of the King which was void ſhall be made 
good by Confirmation of Parliament, and where by the Kings 
Confirmation. | 


Man makes a Leaſe for yeers, and isattainted, being beyond Sea at 
the time of the Judgment. the King granted the Reverſion to a 
ſtranger, and the Tenant attorned, and afterwards the King by his Char- 
ter did reftore him according to Law, and granted that he ſhould have 
his Lands and Tenements back again, &c. And this Charter was confirm- 
ed in the Parliament, and he granted the ſame Reverſion to a ſtranger by 
Fine, who brought a 21d jurs clamat againſt the Tenant, and he was 
criven tO attorn without warning given tothe Grantee of the king, for 
. — although 


Grants of the King. 
alchoughthe Attainder was good, and the Charter of the king but as 2 
Pardon, and his Grant ofthe Reverlion perfeR before, yet by a ſpeciall 
Confirmation of che Parliament, this was a good reſtitution of the land, 
(5.29 E:.323.G ants 100. 

See where the king doth confirm a void Grant of Cogniſans made by 
- the Queen and Prince: And farther granted the ſame thing, &c. it was 

good by way of Grant, although the Confirmation was worth nothing, 
44 E:3.17. So was it admitted in the caſe, 20 E:3. Connſans 45. Of Con- 
firmation of the King. Sec 11 E.4.1. 39 E:3 12. 


a clin > CCC 
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XVI. Where the King ſhall grant a thing in Ation, or his Debt 
to another. | Ser | 


He king may well grant a thing in Aion, and the Action where it is 
of a thing certain, as Debt, but not Treſpaſle, &c.5 E.4. 10. 

One Obligee being outlawed,the king ſhall have the whole Obligation; 
And if he grant the ſame toa ſtranger, and to ſue the ſeme in the kings 
name, all is good, 19 H.6. 47. and fee 2 Ht 7.8, 9, and 10. where the king 
may grant a thing in Action, 


——___—_ 
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XVII. Where the King grants Liberty within all his Fees is good, 
and what hall be faid his Fee, : 


TY king granted to one Eſtray within all his Fees, it was holden by 

Needham and Littleton, that the ſame did extend unto Lands holden 
in Frankalmoigne, for that is his Fee, becauſe a Writ of Meſne, and not 
[njuſte vexes lyeth againſt him: Alſo the Feoffce of che Abbot ſhall hold 
ofthe Donor ; Alſo he ſhall have Eſcheac by determination of the houſe, 
or thedeath of all the Monks, which Choke granted,7 E:4. 17. 


h— — H—SD 
— 


XVIIl. VUhere the Grant of the King to a 11uh, or a dead per« 
ſon in Law, 1s good, 


IS 


T5 king may well grant land te Farm to a Monk, and by the Grant be 
2 is$enabled to havean aRion for his Farm, but that is anly in the Court 

where he is charged, viz. in che Exchequer, by Quo minus, &c. 2 Ha, 
8.8 H.5,6.7 E.4:28, But aLeaſe made to him by the king for life, is void, 


1 24H:4.10. 


So if he grant to him a Farm , Abſque aliquo reddendo, it is void, 7 Eq 
29. | If. 
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Grants of the King. 
If the king grant to an Abbot acid his Succeſſots, that the Monks ſhaft 
have the Temporalties curing the Vacation, &c. they ſhall preſent to an 


Advowſon which becomes voidin the time of Vacation,zg E.3.21.F,%. 
Bac. 


"——_— 
—_— 
— 


X1X. IVhere the Grant of the King to a body which is not Corpo. 
rate, nor hath capaciiy, is good, and where the Grant ſþ.l! 
£59e capacity ; S0 of the Grant of a man who hath not c.. 
pactty, | : | 


_ C——_— 


L F the King give Lands in Fee-farm, Probis hominibus de villa de D thi: 
I: a good confirmation:So where it is omnibus Bargenſibus & Communi- 
rati: And by ſuch like names of Corporation, they ſhall have an Acion 
touching their Farm. And ſee there, that one of the Commonalty cannot 
jaſtifte the taking ofa rent due to the Commonalty, becauſe all is one en- 
tire body,7 E:4.14. And ee that fuch a G rant ſhould be void, if it were 
not for the rent reſerved,7 E:4.28. 

The King grants (5vi9#s & Communitati of N. certain Liberties, and 
afterwards faith, Er wlterias concedimus civibus pred. civitatic, quod yon 
compellantur jurare, &c. andit was holden that every Citizen by himſelf 
might plead it, and that it isa good Grant, yer ot according to the Cor- 
poration,2T £:4.50. | 

And there by Cboke and Brian, If the King grant to me licence to make 
a Chauntery aud to give unto a Prieſt, &c. to ſuch a value. e&c.and I do ac- 
cordingly, this is a pood Corporation without more words, and withour 
reſerving any thing, ſee2 H, 7.13.acc. | 

See 9 E:4.6. Baggots Aſſi/e, where it is holden, that the Grant ofthe 
King to an Alien who is no Deni'zen, is not ſufficient for him to hold an 
Office without eſpecial] word-/of Legitimation : For which cauſe Bagot 
pleaded the Charters of King Hey. &, of a Grant of Legitimation, and 
good, notwithſtanding the generall Act of Repeal, Lx.r £.4. of all Atts 
of the three Henrzes. | 

See 29 E:3.21. Where the King granted unto the Monks the diſpoſiti- 
on of the poſſeſſion of the Abby in the time of War, the Abbot being an 


Alien ; Or otherwiſe in time of Vacation. 


Tf the King grants Lands to {the Monks of meſtminfter. Nele faith, 


_ that the Abbor ſhall take advantage of fuch Grant, 21 E: 4. 58. vi. 49 


E: 3.4. 
The King granteth to his Tenants of D. that they ſhall be diſcharged of 
Toll, this isa good Grant,z1 E:4.58. 


XX, Ihere 


Grants of the King. 


XX. where the Grant of the Kirg of offices it g004, aud Where there 
ought tobe the:word Conſtituimus, ana where a Crant of offices to the 
King is good, and Where the Grantee may make Aſſignee or Deputie, 


F the King grant to me the Office &c. cam feogo, where there was © 
ſuch Office before, this is a veid Grant, if it Lath not theſe words 
conſtit aimus &c. to make the Office &c.8 E.4 6.vide 13 H.4.17. 

Burt if the King grant me ſuch office, preciprend-pro 31/5201. this is 
500d, although there was no ſuch Office before, otherwiſe where he 
| grants 1t cam feodo & vad. ſp:ftant. for there needs the word Conſ{itai- 
mus &Cc. 9 E 4.11. 

A man grants the office ofa Forreſter unto the King, the ſame is good, 
for although the King cannot be an offic.r, yet he may grant it over, 1 
Hz 29. | 

Note, That the Xing cannot grant an Office which another hath for 
his life, without ſpecial] recitall of ic, for it was ſayd, the Office is not 11 
him, ſo no reverſion can be ofic, 3 H.7.15.8 H7.12. 118. 41; 

Note the King cannot grant the Office of Juſtice, or of the Aſhſtants 
to it, as the Clark of the Crown, &c.to him who hath not knowledge to 
exerciſe the office,9 E.4-6.12. alſo the King cannot grant that Office to 
2.which of neceſlity is to be uſed by one onely,as che Office of Preigneths- 
rie-&c. 18. E.4.7. vide 9 E.4-6.2 Eliz, Dyer 175 Scroggs Caſe,C.4.part, 
Mittons Caſe acc. Vide 39 H.6.48. 1 H 7.29.9 Eliz.Dyer 259, 

The grantee of the King of an Office of truſt, cannot make an aſſignee 
withour a ſpeciall Grant thereof in his Patent, 33 H. 6. 34. 11 £.47. 
that he ſhall not make a deputy without words to do it, vide g H 6.37. 
of the Grant of an Office by tte King, 13 H.4.17. 22 H.6.9.2H.7:6. 
and ſee 23H 6.10. Thar it ought to appear in the Patent of the King of 
ar-Office by expreſſe words, or recitall or neceſſary intendment, thar 
there hath been ſuch an Office before &c. 75. C. 1 1.part 4. in Auditor 
(«rles Caſe Vi.C.8 part, the Earl of Ratlands Caſe. 


| —_—— _— ———— ———— 
« LE C— 


XXI. Where the Grant of the King toa body Politick, by azother name 
then their Corporation is good, and Where by his Grant the. name of 
the ((orporation ſhall be changed. 


N2* a Patent made to a Mayor, Aldermen and Bayliffs, not ſpeak- 
ing of the Commonaltyis good, for the Mayor is the head, and the 
others make the Commonalty. So of a Patent to the Mayor and Citizens: 
But if he were not Mayor at the time, it is void,13 E.3.48, 


See 
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Grants of tde King. 
See 21 E,4.56. Where the King granted Civibus & Communitats de 
N. and afterwards in the ſame Patent ſaid, Et #/terius concedimus (ivibas 
preditte civitatss, qued non cogantur jurare,@c, and this was good, yet it 
did not agree with the Corporation. | 
The King may grant to the Mayor, that he ſhall not be impleaded by 
another name, then he is incorporate, 11 H.7.27, 


— 


XXII. Where the King ought to grant to hold of the chief Lord, and What 
T enure it ſhall be When the King expreſſethnone in his Grant, ana 
where he grants to hold by the ſame Services, as ſuch a one held, 


He Kings granted a Fee-farm to 7. and afterwards did releaſe to him i, 

Fee, to hold by the Services due : And this was adjudged a Tenure in 
Knights-ſervice, becauſe it was for the moſt advantage of the King, 44 
£.3.45. ; 
Finch, ſaith, That if the King purchaſe the|Lands holden of others, and 
grants the ſame without expretiiiug any Tenure, they ſhall be holden in 
chief.So where Lands come to him by Forfeiture of War, as Lands in Ner- 
mandy, or otherwiſe by reaſon of his perſon : But if an Honour be ſeiſed 
into his hands; now ita Mannor holden of the Honour do eſcheat unto 
him by a common Eſcheat, and he grant the ſame as before, it ſhall be hol- 
den ofthe Honour as it was before, 47 E. 3. 21. But in the two firſt Ca- 
ſes, Fitzh. thinks that the Rent is extin&t, E/cheat 1 1, | 

If the King grant lands, Sie «/iquo inde reddendo, the prantee ſhall 
hold in cheif for the non certainty, tor that is the beſt for the King, 33 
H.6.7. 

But Pr/ot there ſaith, That if the King grant land eſcheated unto 
him by forfeiture of Treaſon, and grant ic over, Tenend, de capitalibus 
Domin zs, thisis good and ſhall be holden accordingly, 33 H. 6-7, and ſee 
46 E.3,Petitions 18. and 20. That where the mean Seigniory is ſuſpen- 
ded only by the ſeifin of the King; and he granteth the Land over, if ir be 
not Tenendum de capitalibus dominis, the yatear ſhall be repealed. So if 
the King purchaſe lands by Covin of a dead perſon, and grant it to him, 
the Patent ſhall be repealed upon a Petition made by the mean Lord. 
The Kingpranted the Lands of the Templers diſſolved, which were 
holden of him in Frankalmoigne, to the Hoſpitalers of Saint Fohbns of 7e- 
ruſ/alem, to hold of him by the ſame Services, c.yet the Frankalmoigne 
was not revived by Pr, becauſe no certain Service, 35H. 6,56. 


XXII. Where 


+ Grants of the King. 


X XIII. VVbere the Grant of the King ſhall be voyd for canje of 


recitail and where the Rectull ſhall make the Grant eood, aud 
where it ſhall be vid by canſe of faiſe ſuggeſtion. 


or made tv» him ſuch a Recognizance , or coateſſed ſuch an aRion, &c. 
21 E 4.48. | 
Note,where the King makes a Grant upon the Information and Sup- 


geſtion of the party of a Surrender of a former Leaſe,znd there is no ſach 


Leaſe, the Leaſe being falſeiy recited in the date, 25s a Leaſe dated, 52 
H.$. where in tiuth the Leaſe ws 33 H 8. there the Grant is void, xs it 
was bolden Triv. 21, 74cobs. in the Kings Bench, is the Lord Zoxch and 
Moores cale. | 

T 1in.9. Jacobi Roper and Rodens caſe, King Henry the eighth, reciting 
by his Grant, That where he bad a reverſion up. n a deviſe made : o I, 
whereas it was madz to XN. he pranted the Reverſion to Roder, It was ad- 
judged that the recitall was not beſped by the Sticute of 3.4 H :5. for the 
Statute doth not help falſe Kecitalis, bur miſ-recitalls, and inthis caſe 
there was a miſtake in the thing it ſe'fe. | 

See 3 Elie. Dyer 195. Kemp:ca/e, Where the King was miſtaken in 
the date of the grant of an office, ard granted the Office to another, the 
grant was *djudged void: 

Vi. 38 8.6.37. by Danby, If the mif-recitall be in a thing not ma- 
ecriall, and which indeed not to be reciced, it doth not hurc the Kings 
Grant: vs: 31 H:8:;ÞBr: part 101: ac. 

Otberwiſe it is where the recica!) is but matter of faQt, as for ſervice 
done, or becauſe | am poor. &c. 21 E.4 48. So 29 E. 3.32. A Charter 
of reftitution of a man atrainted, reciting tlereby that he was out of the 
Reaim at the time of the Judgment , and for b:nefits by him done'to 
the King, this 1s a void recitall, and tbe grant good. 

Sog E4.4. 12- A Charter of legitimation to Z. reciting that he was a 
Normen, the Charter is goo}, although he was a Frenchman, and the re- 
citzll void, Avowry for Amerciameut in a Leet, upon a ceſijant, he al- 
ledged thc grant ofthe King within the cown, &c. the Plaintiff ſaid. rhar 


at the time of the grant,the King kad let the town to FS. for life, who had 


the Leet there, &c. Yet Theype ſaid, That after the death of 5. that the 


grantee ſhall have advantage of the grant, and afterwards; the Plaintiff 


wes non ſuit, 32 E.3. Avowry 112 The King granted certain advow- 


ſons tothe Earl of S. being within 8pe, vrtill he came to his full age, 


reciting how hee had granted the ſame to his father before, and al- 
though the ſaid recital] were _ , Yet Grees Juſtice held the grant good, 
+11 and 


ote by Hxſy,where the recitall of the grant of the King is upon mat- 26H 8 1. Per 
e:r of record,if it be falſe the grant is void. whether it be ex mrero wor 715! Vow, 
£u,0T exr0gats, fc. becau'e the Grantee hath given him ſuch a Mannor, ©” 455-+ 
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and it was pleaded over for the King, 29 Edw. 3. 10. Quare impedic 
190. | 

"Bur ſce,the words of recitall came after the grant, as hee granred the 
Advowſons, &c. which hn Fa: ber before had, whereas in truth his grant 
did not extend to them: See the grait. | 

The K ng granted toa Prior to appropriate Advowſens, which in 
erath were h |den of the King, and tha: not recited in the Charter, and 
etherfore it was hol. en a void licenſe, and iſſue was taken if they were hol- 
den of th- King, 29 E 3.Granrs 58. vi.41 Af 19. . 

See2 H.7 13 Alicenſe to give a Rent Cuidam capellano, where there 
wa. no ſuch &c It was he'd good to diſpence with the Statuce of Afort- 
»4in, and to exprels the intent of ch King, by recitall oi the Stature, de 
Religioſss. f | 

Note, If the King print an Oifice &c. upon a falſe ſuggeſtion to him 
made, the grant, is vo1d, 37 H 6.27. So where the Suggeſt oa is of a lef- 
ſerva'ue or of another title, or that he bad it by the forfeicure of 1. S, 
which is falſe, 8 H.7.3. And ſee 3$ A{-22. That cherecitall in te Grant 
ſhall never conclude the Kt. g. | 


——— 


d.< Y | V Vihcre the Grant of- the Kjne bath tmo Intendmcnts , 
whs: h ſill be taken, and Thich uot. | | ; 


Ote, It is ſuid, Where the grant of the K.ng may be taken to two In- 
: rents,it ſhail bc « ker: the beſt ſo: tic King, bur where 1t may ketaken 
Sood t: one intent, and void toanviher, it thiil be caken to char 1ntent 
which is good, by ai the Juſtices, inthe Abbot of Walthams caſe to be 
d:{charged of the col 'echion of Teaths, Per Clerum Anglia, 21 Ed 4. 
45 vi. 2.R.3.4. Ge 
| See H.7.6. Thit ſpeciill things ſhall not paſs by generall gran:,where 
there are ocher genera'l things which paſſe thereby by common int end-_ 
ment, as a grant to be Sheriff &c. wiihout rendring an account, he ſhall 
be charged with green wax, and the grantee of all amerGameres of his 
Tenants ſhall nor have royall amerciaments;and ſee the caſes of Ter ures 
bcfo:e, where the Charter is gene: all with-u: ſpeaking of Tenure, or 
where it is to hold by Services, dues, it is Knights ſervice in each caſe, 44 
E,3 45. and 47 E:3.21. | 
Pardon of | demands ſha] take away no right of iaheritance which the 
Xing hath, 6H 7. 15. : | 
The King ſeiſed the Temporalties of a Priory for a contempt for refu- 
fing the Ki::gs Variet to a Corody, where it was found by verd:&, that 
the boute was ofthe Kings foundation, a Church »ecxme void, and af- 
terwa'ds the King pardoned him all occupations, [ntruſions, Con empts 
and Injuries, and made him refticution as entirely, as be or any of his pre- 


deceſſors 


 CGrantsof the King. 
deceſſors held. yet inchat caſe ir was adjudged, that the King ſhould 
have che Preſentment, 46 E 3 Gray!s 50. | 

But ſee 9 Eaw. 3.26. If the reftitution had ſpeciall words, viz. ſo as he 
could not claim any thing bychart ſeifin, the preſentation had alſo paſſed. 

A generall licenſe to appropriate a Church which is holden immediatly 
of the King in cheif, che iame nor being exprefſed in the Charter,is void, 
and iflue was taken upon the Tenure, 19 E 3 prants 58. Knivet held the. 
contrary, 41 A/.19. the grant ex /peciali gratia,all was void,if it be not 
according co the Kings intent. 

Note, The Maiter of Saint Zeovards eonld not have the goods of a 
man attairred of any Treaion touching the perſon of the Kir:g, nor of 
him who nad killed ihc Kings Meſſenger, by a Charter which granted to 
him and his Succeſſors, Cata/la omnium tenentinm ſuorum felonum & 
fugutivornm qualitercux que damnatornys ;But it was ſaid, that che grant 
did extend to Petit Treaſon, &c. 22 «Aſ.19, See 8 H 4 3, a man put to 
penance. 

Note by this Caſe, That of Treaſon touching the perſon of the King, 
a man ſhall forfeit ail his poo''s and lands alſo holden of others, but of 
other Treaſons, hee ſhall forfeic tur his goods and lands holden of the 
King. > | 
the King being ſciſed of the Honour of Þ. with the forreft appendant 
granted the Bayl wick of the Forreſt to one in fee,rendri:g rent, and af- 
terwards gave ihe Honour toanother in tzile, and agceed chat the Do- 
nee ſhould not have che Bayliwick, no nor after the death or forfeicure 
of the Grantee, becauſe it was a thing ſevered by the grant ofthe King, 
Secxs eſt. 5c. If the King had aliened parcell ofths thing appendant to 
th: honour to ho'd of him, ſee the caſe 26 4 60. | 

The Abbot of 7 ſhe +ed Churters for his SanRuary, which were god. 
aus/quefnugitivur de quoltbet loco, de quacunque cauſa, Kc & cujuicun- 

. gue conditionis ſuerit, Kc: quiipſum locum , KC intraverit menmb- wm , 
&c. & vite impunitatem conſ: quatur, &c. and another, Duicunque in- 
ftraverint &C. pro quarnnque cauſa munione eccleſir gaudent. And it was 
apreed by il the Juitices, That theſe Charters did not extend, but to fc 10- 
ny, 29 Af. 34. vi.1 H7 26, | 

The King granted to his ſon the Dutchy of (".Cum 1mnibus ad enn [pe- 
Fantibus,fimiliter cum Warais , maritag. & c. & ſinnliter alibi extra 
{om vredift non obſtante Prerogativa Regis &c.yet it was adjudged that 
he ſhould nor have the Wardſhip of him who held land of him in the 
County 1n cheif, or other land holden of one who held of him who was 
in Ward of the King by reaſon of Wardſhip, for it was holden. that 
ſuch Wardſhio the King ſhould have before the Prerogative,and the ſame 
is not expreſſed in the Charter, Alſo it is not ſpokenin the Charter of - 
thoſe who held of ihe King by many meſnes,as it is here, and of things 
touching the C rows, the King ſhall not be put out without exp:eſs mea- 
tion of them in the grant, 43 4. 15: 
FEELS If 
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Vide x1 Eli If the King be ſeiſed of an Advowſon. which is void, and he grants the 


Dyer 2.8 3.c08- 
Ir avy 12 caſe 0 
4 common pcY- 
ſon.v.de 13.E 
liz.D;er 3v0. 


ſame to a ſtranger in fee, the Preſentment alſo ſhall paſſe, becauſe there 
is no other profit of Advowſon, which ſhall not where he grants Lard 
and Advowſon &c as an Advowſdn which is void,the Temporalties being 
in the Kings hands &c.and he reſtored them to the Biſhop &c 9 +. 3.26. 
Preſentment 5 F.N.B.z3.N. _. | 

The King granted to the Earl of S. Omwnes Advocationes que pert. 
nent ad prevogat. de M. et quas nuper conceſſimus prefato Comvits, the Fa- 
ther, to whom in truth, he granted none , yet it was adj.dged that this 
Grant was good tor the Adyowſons of the Priory, for otherwiſe it ſhould 
te voidinall, 29 E. 3.7, | 

A Grant of Conuſance of all Pleas, is no warrant to levy a Fine, 4.4 £, 
3 29: the ſame Law of Aſliſe &c. 12 E.3.(onuſance 81, 

M37. Af.6. Conuſance was granted to the Bailiffs of Beverley in 
Aſſiſeby Grant of the King to the Provoſt, to have (uriam ſwam, and 
that was intended of his own Court, and to be holdenby their Steward, 
or Bailiff at their EleRion. ks 

See6 E.3.51, where the King granted to the Biſhop of ZE. Priſas /u- 


 45&C. | 


V.&e Br Pa- 
gents 83 . By. 
Corpordtion 4c, 
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X X. V. Vherethe Kings grartt ſhall enure to. two sntents, 


A Grant made to a perſon which is dead in Law, ſhall give to hima: 
capacity to take and exerciſe a thing, which is for the advantage of 
the King, as a Farm toa Monk, 2 H.4.8:8 H:5:6.7 E.4.28.14 H.4:10. 
 Soprants toa Body not incorporate , vide 7 E.4.1 4. 

A pardon of the King to che principall ſhall alſo excuſe the Surety, 
where it is of a thing which is a dury be:ore the forfeiture, as Debt &c.. 
1 H: 5.10-. ; 

Brian ſaith, that if a man grant hominsbus de f. to be diſcharged of 
Toll, now they are incorporate, as to that, 21 E.,4.56. 

See 5 £.4.42. Where the Coutirmation of the King of a Grant of an . 
annuity by a Biſhop, ſtall enure alſo to confirm the Rent, which is but 
rehearfed in the Grant of che Biſhop co 5e due before. | 

Norte, that the Grant of the King ſhall.not enure to two-intents for 
tire advantage of the Grantee, whiere it doth not appearthat the King. 
was well appriſed of his Grant, asa Grant to him who is an alien, or: 
attainted: 7 £.4 28. 8H 5.2. A pardon doth not diſcharge a Fine &c.. 

By what words of Grant for ſhipping of Wools &c. the Cuſtomer ſhall.. 
bealſo diſcharged.of the Cuſtome not taken &c. See 1 H:72. 


& X V I. where: 


f 
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XX VI, PVhber? the grant of the King sh41l be good, the thing 
being miſnam:sd Ex 


Hoke faith, If the King pardon the indifted of Treaſon, by the name 
of W, C.where his name is Y.T. yet if the Charcer be ex mero mory 
he ſhall be helped by ſp:ciall pleading, Briay denied it, becauſe the Kin g | 
wasdeceivedin the miſnaming of him, 21 E 4 48. 
Where the King grants &c. Civibus & communnitats de N.8&Cc, et wlte- 
rins concedimus civibus preditt. civitates, this is good, although the Cor- 
poration be milnamed, for all doth depend upon the firſt words, z1 E. 


4 36. | 


Ss — — 


Hm 


—— 


XXVIEM#hrre the Grant of the King is good againſt a Statute, 
without a Non vbſtante, 41d where it oweht tobe expreſſed. 


] T is ſaid, that the Grant of che King with this clauſe, Non obſtante &c rs 33 27.8; 

is g00d, of the Office of Sheriff for life, or otherwiſe againſt the form - <—pombpn p 

oi the Statute of 23.H:6: cap 8. the words of the Statute are, that the , | ia 

Patents ſhall be void, any clauſe or word, Non obftente, put or to be put tran/porr nell- 

&c: notwithſtanding, ſo the Parliament cannot bind the King, nor take tiall,nen cb» 

away his Prerogative: See divers Caſes put by Rock, 2 H:7:6: _ altquo 
See alſo 2.R.3.12, That theLicence of the King with a Nox obſtante *****: 

&e. 1s good againſt every penal} Statute , even againſt the expreſſe words 

of the Statute. = | | | 


% 
ho ——_— 
——— 


XX V [I]. Y/here the Grant of the Kine ſhall be good withons” 
the confirmation of other Kings,and where not. | 


NR it is holden by the Juſti ces, that the Grant of King EdWard the - 
| fourth of any Office which is noc Judiciall,as Parkertnip &c: is good - 

without any Confirmation, and ſo of Franchiſes, and the like by him: 
granted, but otherwiſe it is of Ofices which are Judicial, for thole were - 
| Yold by his death, 1 R.3. 


XX1I1X, Whers- 


Grants of the King. 


XXIX, VVhere a thing append 1nt or regardant (hall paſſe bythe 
Grant of the Principall, where not, 


Ore, wherethe King grants a thing, that all other things which are 
V parcell or incident ro it ſhall paſſe alio, without expreſſe mention 
made of them, as if the King grant a Hundred, the Leet alſo which ts par- 
cell of it,ſhall paſſe, withour ſpeaking of it, 8 H.7.4. 
So of things appendant time out of mind &c. where the King reſerves 
a Rent or Farm, as a.Leet. which hath been appendant time our of mind 
to a Hundred, and he-srants the Rundred reſerving Rent, the Leet doth 
paſſe,18 H6.11.vide8 H.4.4.by Brian, Davers, ToWnſend. 
So where he grants a Town to which a Leet is appendant cm pertinen. 
ezis, rendring Rent, the Leet ſhall paſſe, 18H. 6.11. 
Vide'S ai:ford Alſo betore che Statute of Prerogativa Regis,an Advowfon did paſſe by 
4.and 25.95. the Grant of the King of the Mannor, to which &c, without the words, 
| cum pertinentiis,43 E:3.22: 18 E:t:15:1Hzgq: 5. 

Alſo Thoyp fſaich, that if che King grant a Minnour which he hath by 
Eſcheat, or by purchaſe, as entirely as ſuch an one held it &c. the Ad- 
32H,6.20. vow(ſon ſhall paſfe, for the fpeciall rehearſall doth declare his intent, and 
14 H.6,11.4%e that he, takes notice of 1t, and that was agreed by the Coutt, in 43 


\ 


E:T.32; | 
The King gfanred the Bailiwick of a Foreft appendant to the Honour of 
H. inFee, rendring Rent, and afterwards he granted the Honor with the 
appurtenances to another in ta'l, and adjudged rhat the rent did not paſle, 
bur if he had rranted parcell of the Foreſt, or dfany thing appendant to 
the Honour to hold of him. &c. the Seignorie had paſſed, 26 Aſſ 60. 

See 5 <.3.by He>/e,took a difference, where the King makes reſticution 
upon the ſame Procefle, whereof the Seiſtire was (-) ro him in whom the 
Right was, andaccording to the Seifure, and when he makes reſtitution 
in their Right, but.co another, or in another manner, as to Tenant in 
Dower, or to one upor. Partition, or to the hetr yet within age, for in 
thoſe Caſes Advowſons do not patle without expreſſe mention made. 

So of rett1tntion ro him whole Lands were ſeiſed becauſe a Prior alien, 
whereas in tro, he was born in Ga/ceigne, ſich a generall reſtirution doth 
ſerve for a1 Advowion, 27 1.48; * : FE 

So of a pgenerali Liverie'co the nexr heir after the death of an Ideot,and 
there, although c++ Advoyſon was 195 appendant, if it were ſeiſed, 16 E. 
3 Liverie 30. oth-rwi'e itie, if it were 3+ ver ſeited, 44 E.3.25. 

The King feiled Lan is haiden of him, atter the death o. him who held 
but for life, which was 'ound accordingly, and he removed his hands, and 
ſent tothe Eſcheator to deliver them to him in the Reverſion, with che it- 
ſfres, yet it was adjudged that the P:eſentmetit which the King made to an 
Advowſon appendant, mean beiweea the ſeiſure and reiiitution, ſhould 


Et  P. 
{tand 


Gramrof the Kipp. 


ſtand, becauſe there were no ſpeceiall words of it, 24 E.3. 7. Qnzre Impe- 
dit 10 Bur ſee that it paſſeth with ſpeciall words in ſuch caſe, 9 E. 3. 26, 
1.18 E:3.21.4c.6 E.2.Preſentment 9.27 E 4.$1.4c. 

Noce, that land appendant to an Office, as Warden of the Fleet,or to a 
Corody, thall paſſe by Grant of the King ot the Office, or of the Corody, 
1H 7.29.8 & 7.4. | ne | 

Note it the King grant to me the Patronage of a Priory, &c.1 ſhal have 
alſo the Co:ody, without ſpeaking of it, becauſe it is incident to the Pa- 

tronage, and cannot remain to the King itt be not reſerved ſpecially, 26 
Aſ»3 1H:4,5. ; 

So if the King grant to me a Caſtle, the Caſtle-ward and ſervice to re- 
pair it ſhall paſſe without mentioning ot them. 17 E:2.65. | 

Note by Thorp, It che King purchaſe a Mannor to which Franchiſes 
Realls are regardant, andatterwards grants it over cum libertatibus, ec. 
yet the Franchules ſhall nor paſſe, if he do nor ſay, cum libertatibus at the 
time when che Mannor was inthe hands of the Feoffor of the King, 43 
Aſſ 1 ..C 9 part,in the Caſe of the Abbot of Strata Martella. 

Se21 H.4,5. by Ga/cvig ne. That a thing incident ſhall paſſe from the 
King by a genrall Grant of the princ:pall : As Common appendant with 
the lar. d, and a Corody with che Patronage ; A Court of Pypoxder with 
a Faire,by T irwith; A Court Baron by the Grant of the Mannor 8 H:7.3. 
It ſhall allo paſſe by the Grant of the Hundred, 8H 7 4 And Homage by 
the Grant of Eicuage; And if the King grantga Fee, or an Honour, all 
Minnors and Lands which were parcell of them, paſſe by the generall 

- words, 5 E:3 £5 6:7. I4. 


—— nt, erm 
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XXX. IWh.re th: Grant of th: King is good to make a Corpora- 
tion. | 


Rian and Choke ſay, That the King may make a Corporation withour 
peciall words to implead, or to be impleaded : and without reſerving 
any thing co himlelf: \s it he give me licence to make a Chauntry for a 
Prieſt, ro ſay or ſing in ſuch a place, and to give him land to ſuch a value, 
if I make it accordingly, 1t 1s a good Corporation, 21 E:4. 56. 2 H:7. 13. 
But where any thing as a Farm or Rent is reſerved to the King,every man- 
ner of Grant ſhall make a Corporacion, as a Grant Probis homincbns de 
Iſl.ngton, 5c 7 E. 4-14 Ou 28. 21 E:4.58 ACC. 
A Charter of Franchiſes to the Burgeſles of #: good, to make them a 
Corporation, 16 E.3.53. 
ihe King granteth a Prebendary to one and his Succeſſors, yet the Pa- 
tronage doth remain in him, for he cannot be Patron of himſelf, ſo he 
ſhall not have a Corporation to do a thing to himſelf, 17 E:3 39.7 E:3.4. 


d E.3:45- 
'RXX, where 
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ac. F.N,B. 
230. 


Grants of the King. 
XXXI. Where the Grant of the King to hold plea before the SteWard, &-c. 


gives him authority to make juſtices, &C. 


Ote per Cnriam, Ifthe King grant to me to hold all manner of Pleas 
Noctore my Bayliffs, Steward, or Juſtices, although I had none betore, 
yet I may well make them by this Grant, 7H 4,5. ace. 


os —_— ——— 
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XXXII. where the Grant of the King to pardon an Offence before it be 
done, is good, | 


£44 1} 


He King orants to the Biſhop of S. that he and his SucceTors C. ali b+ 
Bm hen trom all Eſcapes of Theeyes and Felons, and of Fſcape of 


'Priſoners out of their Priſon, this is good tor negligent Etcapes, tut nor 
voluntary, 3 H:7.15. 


The King granted co the Citizens of Londer,that ro Battell fl:all be a 
cainft them,2o E:3 (orone125 ; 

The King granted tothe Mayor and Bayliff of £.z»», that they Miou'd 
be Toll-free throughour all England, and if any took Toll of them, tl at 


they mighttake as much in Y//hernam of their Goods wichin their Jur.ſ- 


diction,8 R.2.Grands 105+ 


_ 


—— — ne. 
— — 
—— — 


XXXIII, Where the Grant of the K ing to aneAbbet, tobe diſcharged ef a 


{ or0dy 35 good, Where not, and where the Grant of the King of a 
(orea) 82 good, and by what Words, | ing of 


F rhe King grant to an Abbot that he ſhall be diſcharged of a Corody, 

this is good, for yet the Foundation ſtands, and as good as if expreſſed 
upon the Fourdation, &c. And a Grant that he will not have Corody, is 
alſo good,8 H:7.12.21 E:4.18, by Pzget, 11H: 4.79. yet the Corody is 
incidentto the Foundation: And if the King grant to me the Patronape, ' 
he may reſerve the Curody by expreſle words, 26 ef 53. 10 £liz: Dyer 
269 «cc. vi.f :9.part 133. 17 R:6,7.5 E:4.38. L: 5. E: 4. 122. although 
the King do releaſe the Corody, yet the Patronage doth remain, and the 
K:ng may grant the Patronage, reſerving the Corody, 

And fee, that a Corody ſhall neyer be extin& by matter implied, as the 
Grant is, that ſhall be as free, as the King is in his Crown, and alſo a Re- 
leaſe of all Actions Seculars, and Services, &-c. 44 E: 3. 24. 14 H:6. 12. 
An Abbot cannot preſcribe to be diſcharged of a Corody,9 £:4-43- 

The Writ ofthe king to admit 7:S: to a Corody was naught, by all the 

Juſtices, becauſe it did not recite that the King had the Corody by reaſon 

of the Foundation, or the Grant of the Abbot, &c, 1 E, 4. 10. =_ ſee 
| there 


Grants of the Kiny. 
' therea Pre::dent ſhewed where the Writ was admitted good, to talems 
Corodiam, qualem fuch a one habit, ſee 20 E:; 4. 12, vi; Br. Corody 17 
ac: F:. N: b:23 | 

Note by the Juſtices, that the King may grant a Corody of fo much. 
bread, &c to 20. men: Bur where the C.,rody is, to fit in the Hall of the 
Prior, and to be ſerved as his Servants, he can grant the ſame but to one, 
$ £:4.17-24 £.4.93. 


Ne en eos 
vm _—_— 
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KXXIV. Where the Grant of the King Without Deed,or by Deed not ec- 
rol{ed,is good, Where not. | 


Enant of the King makes a Leaſe for life and grants the Reverſton to 
che King, the [ enant attornes, who grants it over tO a Prior, who 

grants it back to the King, &r and this matter is tound by Office, and 
holden good tcr the King, for: the land being holden of the King, the 
Grant 1s good without Deed, as a Svrrender,49 E:3.4. . 

Note, that a Deviſe was made to the King ot Goods without Deed and 
without a Will in writing, it 15 g00d | by Word onely; and into whoſe 
hands ſoever the Goods come, he {i all be charged to the Kiag. Ard ſo was 
it adjudged,q4o «Af: 5 Morfr. de fairs, 49 and therewith agrees as to the 
Goods, D.imvy,z37 H:6.10 Ard there it was granted »y the w: ole Court, 
that 1t a man give lands to the Kings, and deliver the Deed to the King 
in the Exchequer, or to his Cofferer, that the right ot the land is preſent- 
Iy in him 

Burt ſee 5 E:5 9. and7 E 4.17. That ſuch a Feofmert to the Kins 1s 
nauphr, it the De. d be ot inrolled, tor Livery cannot be made to him, by 
all che Juſtices, aiio he cannot be Feoffee to the ute of another : And ſee 
1 H 7.28 that the Remainder doth nor paſſe co the King betore tiiac the 
Deed be enrolled, f e-ffments 30 Vi: 1H. 7.1.. Br. Fe fſments ro C ſes 3l. 
14 E:4.2 37 H:6.10.And V5:15 / liz: Dyer 355 If the Deed be not enrol- 
led in the lite of the King, it cannot be atterwards, 3 £12: Dyer 195. 
acc. | 

Note, the Feoffment of the King, of his lands of the Dutchy of Lanca- 
fer which are not within the County Palatine, may paſſe by livery with- 
our Deed, but not by Deed without Livery: But a Leaſe for years of them 
ought to be by Deed, by all the Juſtices, 21 E. 4. 60. v4, 11H. 4, $4. The 
King as Duke ts a Subject, ſee 34 H.6. 34. 


KEkk © XXXV. Where 


Grants of the K ing. 


XXXV. where the Grant of the K ing allowed in fyre, is void, notwith. 
ſtanding the allowance, and where the allowance ſpall make it good. 


Grant which is void in it ſelf ſhall be made good by no allow.nce. 
| as a Grant, $c. That they it all not be impleaded our of the Town, 
Zc this 1s void if it do not expreſſe before whom, &c. they ſhall be im- 
pleaded there, © E 3.Grants 64 - | | 

The king granted unto an Abbot that he, &c. ſhould be quit of repai- 
rinp Bridges, Cawſeys,&c. and this Charter was allowed in Eyre yet it 
was adjudged, that he ſhould not be diſcharged of repairing a Bridge 
which he ovght to repair by reaſon of his Se gntory, c. tor that's to the 
people, and the tryall ina ©«o warranto was but an Inqueſt of Office at 
tbe ſuit of che King, bur he ſhall nor pay for Is paſſage, c nor ſhall do 
works at other Bridges, &c but ſhall be quitted thereof by the Grant, 
3 E.3.1tin:N-tt: «Aſſiſe 445. 

See 9H:7.11. That noallowance of a Charter of Conuſance pranted 
betore time of memory is good, if it were not allowed in Eyre , and ſeg 
33 E.3. | 

Cor #ance 27. That Conuſance fall not be granted in a Writ of 
Right, Precrpe in Capite by n0 allowancein other Wrats, although that 
the Crart be new, and have ſpeciall words, nicquid in nobis eſt, 

Corulance franced in Aſtife to him who had a Charter, ©Onod habrat 
Curiam ſwam Kegalem, without allowance in an Allife, 30 Aſſ. 31. So 
where the Charcer was before rune of memory, by thele words, Omvers 
Re7iom poteſiutems, et copnttionens omnium placitorum, with aliowanrce in an 
Atltie,34 Aſ:14.12H.4-13 

C harrer oi Contiſance of ail Pleas granted in an Aſliſe, allowed betore 
im Alltte, 12 F:: Coruſans 81. : 

N te, that the Grant 601 Conuſance which doth not expreſſe the cor- 
tainty,&c dependeth waoliv upon allowarce.s £:3.2.2 guod Caſe: And 
there ſee, that che party hin:ſelt it all have Conutance by a penerall Cl.ar- 
rer if it hath had a fpeciall allowance in the Caſe, ſee »7 Ly. Cons; ant 
31. it needed not to have been allowed in a ſpeciall action. 


— _@__— 
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XXNXVI. 14 he-e the Grant of the King of Conuſans of Pleas Pall be good, 
and by what Words, and Where be onght to have a}ri to alluw 
them, aud where he ought ro ſheW allowance, : 


Pow of Conuſance ſhall- never be good if it do not exyreſle before 

A Iwhom ihe Pleas ſt ali be l:olden, 20 E:3 Grants 64. 44 E: 3. 17. 3H: 

6.( 0+ #{ance 4 Ora thing which doth amount to as much, as in Caria 
fua &c.31 eAfſ:6.44 E. 3.17. 

See 12 E:4:13: Where Conuſance was granted upon a Charter before 

| time 


 frantsof the King. 


time of memory, which did not appoint a Judge with allowance ; For 
T hirasng ſaid, that ſuch a Charter was good at che time of the. Grant, ſce 
8 E:3.2. | | | 

Graac of Conuſance of all manner of Pleas, Ymnicquid ad nos attivet &c. 
will not ſerve tor Conulance ina Writ of Right, Precope 5u Capite, 33 E. 
z:( onnſance 87. 


Conufance granted in an Aſlife by Charter, which was, Oarnem Regi- 


am poteflatem & cognitionem omninm placitorum,34 Aſſiig 12H: 413: 

So where the Charter was, 20a habeat Curiam Kegalew, ;0 Aﬀe: 31: 
Otherwiſe it is of a Charter of ail Pleas,22 Af]: :9 

Conuſance ſhall not be granted upon no Charter ſhewed, if it hath not 
been allowed before, withouc a Writ to allow ic, © c. but it it haik been 
allowed before, and that 1s r:corded here, it ſhall be ailowed upon de- 
mand wirhour a Charter, or other cauſe ſhewed, 35 H. 6. 5 4: v:: 13 E: 
4, J* 1 

i by Gaſcoigne. That the Grant of the King to hold Plea, to thoſe 
who bave holden Plea in the fame point time out oi mind, is voud, for it 
ſhall not take away the Commoi: Law: 
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XXX VII. where the Grant of the King is void, hecawſe the Gr-wee hath 
»ot [ſued Ad quod damnum wpox it, and where 5t or:gh1 not to 
be (ned. | 


AJ Pee. that where the King grants Franchiſes to the Burgeſles of FY; 
w...ch were to the damages of the Lords, and no A41 quod damany 15 
{:ed, the P.tent was holden void,16 E:3 Gronts5 .5 2 

Tenant for life alieneth in Fee, upon an Ad quod damnum ſucd, he taketh 
back an eſtate for life, the remainder over by leave of the king. yer the 
Heir i}all have Aide of the king in an Aſliſe, becauſe the firſt Al.enation 
w:s not with leave of the king,&c 34 Aſſ:6: Aid of the King 94. 

See F:N- B:224.H: That now it is not the uſage to ſue an Ad quod 
damnum, bur onely the licence,&c: but he ſaith, That ſuch a Licence ſhall 
not be received of the Juſtices without a Writ out of the Chancery of 
Lud permicttat, and {o it is holden, 33 H:1:52: 


— <I—— — — 
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XXXVIII. YPhere the Grant of the K ing to make a Sanfinary is good, 
end hw it ſhall be conſtrued and intenaed, 


TE Juſtices were in divers opinions,if the king at that day might grant 
Priviledge of SanRuary againſt high Treaſon, but it was adjudged 
that an ancient Grant Quod Abbas ec: liber fit ab, omns Regis 6bſtaculs, & 
ut Inhabttaxtes ejus nullo Regt jugo deprimantur, ſed in cuntiis rexrum even- 
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Grants of the King. 


tibns & cauſarum. dilcuſſiontbus, Abatis decreto [nbjiciantur, will not 
ſerve, but for ſuch matters , whereof the Abbot might have conuſarce , 
and not for Treaſon, 1 H'7 24 and 26. See here that ſuch priviledpe 
could not be by preſcription without {; ecialigrant of th: King : Alſo a 
diſpenſ.t on of che Pope w. vid not ſerve the turn : Alſo was there a- 
oreed, That t 15 not a Sar. tuary by g' ant only of the King. untill it be 
dedicate: and conlecrateo by the Pope, 1 H 7 26. 

Note, That a Charter of priviledge which is, C'*od quni/quis fugitivas 
ae quolib. ts loco, de quacnngue car{a & Ee. & cnuſcungque conditions fmerit 
ipſum [anftum locum W.fng: intraverit &c wmembrorum & vite 195 Prnt- 
tate conſ quatur, &c: And agreed by all the Juſtices, that their and 
the like words cxtend to felonies only and not to lreaſon 29 e4/. 34: 
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X XX1YX. Where the grant of the King ſhall be good of an; E/tate 
ot certain in the Grant, and wher. it ſh..[l ve Jayzd incert.. in 
in :he Grant , aud where he ſhall crant a thing incertain ig 
bro. | 


He King grants to che Mayor and Commona'ty of the town of 
TH (nmpertinentys by this grant they ſh || bave the Leet,, and all 
other pr viledges, &e. asthe King h mielf ſhall have ty reaſon of his 
Sei. niory inthat town 18H 6.11, 

The King grants to the Mayor and Biiliffs of Laxcafer, all che Liber- 
ties, & c. which the Borgeſſes of N. had, aud 4 ood, 20 . dy.3. eAvomy 
I 28: 
itthe Kirg prantto me land, rent &c. and doth not determine in the 
Patent what eſt ate ] ſhall have, it is but an «ſtate at will, 19 E.3 245.21 
E.4.46: | 
| The King granted to the Abbot of weſiminſer, to be diſcharged o' the 
colleRion ot Tenchs granted Per clerym Anglic, the Province of (Cam er- 
bury granced 4 Tench,he ſhaibe diicharpged 21 5.4.45 20 H.6 yer it his 
grant be Colic or of his Rents duc at the Feaſt ot our Lady, this 1s void. 
So if he grant to me twenty pounds to take ofthe Coileaeor of Tenths F 
&c if he do not name of wha: province. it is a voidprant 21 E 4 48.5cc 
32 H 6 20. where the King granted af.cr the death of FS &r. 


Xx Where 


Grants of the King. 


X L. Where the Grant of the King ſhall be taken ſtriGly z and 
accoras.:g ta the bare Nature of the words, by which hee 
gran: s,without other intendment againſt him , and evry 

word canſtrued for his Advantage. ED 


THe Kirg pranted to the Abbot and Monks of F. certain Mannrors, 
FE and granted -farthe: by the ſame Charter, that at eve: y avoy- 
d.nce, the Prior and Monks ſh uld have the difpolit:oa of al) the pr. fi's 
&c Ad [uſtentationem eorum andit ecmed to T herpe and Chelr, that 
yetthe King (h || tave. he Ady wſons, becauſe they cannot be 1aid theie 
ſuſt nance 39E 3 21: Hence it tollowes, thac the confideraition of the 
Grant is mate11all. | 

The K ng grants unto the Chapter &c. the eleRion of the Biſt op, 
yet he remaines Patr:n, for Election 1« no preſentment. 17 - dw. 5 4G 
So it is of a Prebdendary, to one aid his Succeffors, 7 Eaw. 3. 

The Biſhop of Z. claimed the goods tf one put to pennance, be- 
cauſe he R004 mvte, where it was four.d that he +pake rhe ſame day.the 
Charter was Catalla feloxis & fugitivorum de omnibus hominibus tenen* 
tibus & reſidentibus infra terras, & feoda preaitt. &c.-lta quod (i p &- 
art. homines tenentes Fc. pro aliqna tranſgre//.one ſua ſeu quocur gue alto 
 delifto witam vel m:mbrum amittere debent [ew debeat &e, A dit was 
ho'den by Tirwith, Gaſcorigne, ard others, that he ſhould not have 
thoſe goods by that Charter , for ttey ſayd, he was no put to death for 
felony, but for Is contomacy and diſobedier ec to the Law, fo not with-= 
in the firſt gererallw rds, for by them E.« ſh uld not have the goods of 
him wh » ws Felo de /e or Clark convit and they ſaid, That this obſti- 
n:cy could not. be called Fe ony, they alſo 'ayd that ir was Delic wm, for 
wh ch he bach [udgemenc for life and member : For Gaſcorgne ſayd, That 
the Judgment is but o! p:znnance and by Conſtr: Rion of Law, hee might 
live long. Alſo No to ſayd, That that which 1s after the 1:4 qu«d, being, 
more large then what was granted beiore, did not bind the King, 8. 
H 4.3 | 
The Grant ofthe Xing to G Regs Haroldorums or Clerico (oront , 
&e. for cerm of his Jife, yet it is determ nable wit*: the « flice, 

Note'by 6abbingron, If one be condemned of ane'cape, and fined 
and afterwards the King pardons him all Efcapes, yet b- ſhall not be dif 
ciiarged of the Fine, for this is now as a duty tothe K.ng.1 H5 2 The 
ſame I aw, where: he King relesſethall aRions, ſuits and deman''s, ſuch 
a fine ſo \mfoled a. before], js not diſcharg*d by P.ſtun, g H 6 4 Soa. 
pardon of all Occupations, In-ufions. contempts, injuries, will not 
not take away a Preſentment fallen during the Kings ſe'fin, for a con-- 
cempr: 


The 


Grants of the King. 

The Xing ſeiſed lands afcer the deach of his Tenaat who had an eſtate 
in the land but for |. fe. and at the ſuit of him in the Reverſion, the K.ng 
removed his hand and ſent co the Eicheator, to deliver him the iſſues ang 
profits , yet by thae Writ he had not the preſentment to a1 Advowion ? 
for that was nor compriſed w'thin the word.i\ſaes, 24 E 3 7. 

But if two be bounden to the Xing, a pirdon £1 01e 18 a pardon to them 
both; bur if two are Accountants tothe King, and he pardon ane yer the 
other ſhall accoun: for the whole, 34H6 3 Aiſ: one ſhall not rake a4- 
vantage in his particular caufe ofa Releaſe made by the Kang ro ivim and 
another 21 E 4 45. Andthere one hill nor plead a granc m de to hin 
and another for the boilding of a Chantry. 7” 

Where the King grants to gne and his beirs Liberties in Terris us 

that extends only to lands which he hach at che time &c. 38 H.6 10 19 
043 s | 

It the Xing giveth me leave to granta Rent in Moremain, if I print ic 
wich claulc of diftrefſe ic is void, for chere may be a reat without diftceſle, 
29H 712. ; 
| 6 If the King grant a Rent out ofa Mannor, where he hath bur the 
Reverſion, or othe: wiſe grant the Reveriton, the lame is yoid by Ga/- 
coigne and Twrwith 11H 4 85. - | 

An A\bo: alone ca-:no: make a feoffment by aLicene to him ard. 
his Covent to make 8 feoffinent. Alſo where the | cenſe 15 to mak- a feoff- 
mentby Deed, a feoff ucnt without a deed is not pool 21 H7 7, 


A 


——_—— CY 
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X L 1. Where the Grant 0 j the King ſhall be taken ſiridly for hi; 


advanta L& 


I the Xing give lands 4c without ef/iquo znde reddends, the grantee 

| & ſhall bold by Knights ſervice 33 H6 7. | 

 Seei4Ho612:44tE 3 24: That an abbot ſhall nor b- diſcharged of a 
Corody by no generall word: , as co bi fo free &c: as the King in his 

Crown,to hol quir of a'l ſere1ces ſeculars, ations. an1 demands; 

So a grant of a SinG&uary ſhall not extend to Treaſon, by no penerall 

words, 1 H7 25: 29 Af. 34: | | : 
It :h+ King grant to me Cuſtediam terri, & haredis Juamdin in maxi- © 

bs neſtr + fore contigerit It he make Livery within age, my [atereſt is de- 

termined: Alſo if the heir at his ful: age do not ſue Livery yet I ſhall 

not mecdle atier, but the King ſhall take the profics, 9,H 6 28: 


XLII where 


- 


Grartsof the King. 


X Lil. #herethe Grant rf the King ſhall be taken accord rn. to 
his intent favourably for the Grantee. 


Tor faith, Where the grant of the King is to enure by way of en- 
| C thac the Grantee ſhall have advantage. ( as for the increaſe 
ot his Libercies ) &c. it thall be taken beneficial] for the Grantee, 6 


Edw 3.52. 


Aiſo when his grant ſhould be void in all, if not, that a favourable con- - 


ſtruQion be admucred ; it ſhall be taken beneficiall for the Grantee, for 


that is according to che meaniog of the King, lee tor this ground, 21 E. 4 


45- 41 eAfſ 1). 

i H.7. 13. Plow, Com. 333. SeeC.1, part inthe caſe of Alton Woods , 
acc. 37 H.6.21 b. Sn: 

And when the intent of the King is apoarant, &c. as if he grant a Man- 
nor as largely, &c: as | h<l1d of whom it eſcheated, or of whom he purcha- 


| ſ{dir, 43 £.3+22. 
Soit hee g ant all the Land which ovght ro come to him by the death 


of 1.5. the grantee thall have it, and hat which 1» not ſeifed Ocherwiſe it- 


is if he grant the land whereof heisſeiſed by the death of /1:S:10H 4 24: 
go where it 1s an ancien: grant of the King before time of memory, as a 
pracit une) an Abbot, Jn perperuam hered:tatem, this is fee, 1 Henr.7; 

243: 

at: 16 N:4.7 C: 1 part, Ifthe King grant the Mannor of D 
which he ha h by the Acttainder of 1: S; and bebo it not by Atcainder, 
the grant 1s void. 

The King granted the Chancellor &c: of Oxford Conuſance when one 
party 1s Clerk, ad upon chat it was apreed tha* he ſhould have Conu- 
jane, whe.e himſelf was party, becauſe the Chancellor is alwayes a Clerk 
SHEN | 

The Moyety of a M:nnor paſſeth from the King by the name of the 
Moyety of a Knigh:s tee. 47 £:3:21: | 
See Bratton Alienation 1: William de Fiparaves caſe: 

The King g ants» to his Patentee, tha: 1f ae beimpieaded and looſe &c: 
that he will render him other Land> ig value, this was bolden a good war- 
rancy tO have recompence. 39 E:3:12: 

The King giverh licenſe to F: ro give lands and Tenements in Mort- 

mu to the va ne ofa 100 5 by the year, and he piverh an Advowſon, and: 
| $»0d, becauſe an advowſon ſhall paſſe by zue name ofs Lands and. Tenc-- 
ments, 33 E:3: Grams 103. Ow 


XL]: Foe 


623 


22 E,4.21.4cc, 
Vid:8 H qi, 
FH6 13, 
 18H6.i1, 


a9 
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 XLIII Where aman ſhall have a thing by generall Grant of the Rive, 


by watter ex polt facto, which by no po ſibility he could have as th: 
 Fimeof the Grant. Kore, , 


\ | Ote by Fairfax, that by generall Grant of Conufance, the Grantee 
ſhall have Conulance of all che actions which were at the time, al- 
though ir be enlarged for other macters, or a greater pain given &c if 
the principall wric was at.the time, 22 -.,.22 and 6.H.7.5. and there 4- 
greed, that the Lord of a Leer ſhall not enquire of the ſame ation er. 
larged by Statuce to other matters (as Ra pe made felonie}) although the 
action were before by ſuch grant to have a Leet, See 7 H. 6.35. by 
Strange. | | | | 


une ME te IE I EEE VICE 
— —_— TIS " 


X L1IV. 7he Grant of the King is ſtronger than Confirmaticn, 
and where hit grant (hall be taken but 4s a Confirmation. 


T: the King recover in a Ynare impedit, and prant the Preſentment, this 
J is a good execution of the recovery, bur it he ratifie and confirm to. 


'the Incumbent who is in of anothers preſentation, yer he may have a 


Scire faczas to execute the rec-ryerie at the nexc avoidance &c: 9 3. 
2d 25 E3.11.1o0H.4.4-11 H.4.74 b 

A Confirmation ſhall enure alwayes upon an eſtate precedent, and ac- 
cording to it, buc b Grant the thing patſech &c wide 44 E.3. 17 aid 
there the Charter was taken according to the words ot the Grant, where 
it was of Confirmation, and further granted &c. bur lee 1,1 E.q.1. where 
Littleton faith, where the King doth contrm a Grant precedent, and fur- 
ther grants the ſame thing, all is buc a Confrmartion, and if 1t- be not a 
good Contirmarion, it ſlall be void tor chat was his incent, ſo deceived. 

The King grants to the Bithop of E prias/nas, at ſuch a Port &c. 
whereas in truth the Biſhop had cercain priſes there before, and it was 
holden, that it was but a Coafirination of the ancient Priviledge, . 6 
E:3:51. | 


—— — 


— — 


X LV. Of wha! eff A ihe Grant of the King ſhall be of A thing _ which © 
he bathworight wit ithe time © Cc and after his Imtereft 1s annuled. 


man leafeth a Mannor for life ſaving the Reverfion, and afterwards 
is attainted, and aicerwards at the ſuit of the heir this attainder 1s ut- 


eerily reverſed by Parhamenc, ar.d the heir reſtored , &c. afterwards the 


Kung grants the Reveriion toa ſtranger with warranty, and the Teoant 
for 


£ «4 - = 4. ad . ” 
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for life dieth, the Heir brought a Scire facias againſt the Patentee who 
prayed inaid of the King, and had it by award, and recovered in value, 
yet the King had not any thing at the time &c.39 E 3.12 and note here, 
that the Plea in the diſtrution of Patent not allowed to over- 
throw the warranty, but ſee 29 E.z:22: where the King granted ſuch Re- 
verſion, the Tenant atturned after the attainder utterly reverſed by the 
King andParhament, by which he granted the Reyerſion co a ſtranger, 
who brought a 2 uid juris clamat againſt the Tenant for life, and he was 
driven to atturn, without making the Parentee party &Cc. 

It the Kir.g be ſeiſed 0: ſuch Land, and that without matterefRecord, 
and grant it over, I ſhall have an action as the Caſe lieth, againſt the Pa- 
tentee. 

If the King grant an Office to which he hath no righe, as there is no 
ſuch , this is void, although one hath uſed che ſaine by is patent before, 
13 H.4 18. butif his varlet hath been admitted to a Corodie, to which 
he hath no right, he may well grant the ſame again, for that the houſe is 
charged with.it for ever, 13 H 4.17. 

The King grants Land ſeiſed for alienation without licence before the 
Statute, to the ſame Feoffee to hold of him, yet he ſhall hold of the firſt 
Feoffor ,20 eAſ.17. | 


"'XLVI. Where a man ſhall tike advantage of the Kints Gront 
acainſt his own Act. . 


Ote, the Grantee of the King to be diſcharged of Taxes, Tenths, 

Fifteenths &c. ſhall not be.charged by the generall Grant of Parlia- 
ment, Convocation, Province &c, alchough he himſelf be one of them, 
but it lay not in his power to deny it &c. 19.H.6.62.21 E.4.45. 


- —_— TE——— > D—_— CC 
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X LVII. Wheretherc is a Condition, Conſideration or Reſer- 
ir the Grant of the King , 


| I* every Grant of Conuſance there is a Condition implied that he ſhall 
do right, and another that the matter be ſuch that he may judge of,and 
another, that he demand it within convenient time, of the firſt ſee 12 E. 
4.7. and infinite Caſes of the ſecond, 1 H:7:24:and 26. 29 Af. 3 H:4.8. 
8E.4.8.11 H.4.40. 8H.6.7. | 
So in a Charter of exemption of Juries, there is this Condition implyed, 
if there be enouph beſides him &c.21 E.47 and he ſhall alwayes be ſworn 
as a witneſle, notwithſtanding the Charter, by Choke, 21 E.4 48. 
The King grants to Garter, that he ſhall be King of Heralds, taking 
| LITH 20 .þ 


32 %* *. ” 


Grants of the K ing. 
201 by the year for his life, by reaſon of his office, now this is good » 
on Condition (-) ſo long as he is Herald, and that although the Clauſe, 
ratione Officis were out ot the Charter, 7 E. 4. 23. lhe like Cond+ 
tion is implyed in the Grant of an Office, 39 H.6.34.B. : 

The King gave Lands ad effe Fam, that the Grantee ſhould give itin 
Mo tmain, this a good Condition, 28H.6 35. & 38. | 

Relervation is implyed in the Grant of the King without mention, as 
Tenure, things appendant not expreſly granted. and things more —_ 
then thoſe which paſſe of common intendment by the generall words, and 
things which touch his perſon and Crown. | | 


* ? ———— _—_ 


— 


———— 


XLVIll. # here « Condition in the Grant of the King, which 
is againſt the nature of the Eitate or thing granted, ſhall be 
£09d, 


"HE King gave Lands to the Earl of G. and his wife, fo, as if 
his wife ſhall ſurvive, that ſhe might aliene, 18 E.3.31. B. 
The King enfeoffeth one in Fee, upon Condition that he ſhall not alien, 
this 15 a good Condition by his Prerogative, 24 H.7. 8.4, 


— — —  — 


XLIX. Where the Grant of the King ſhall determine by his death, 


7 HE King cannot grant Priviledge of SanRuary for Treaſon to bind. 
:*his Succeſſor, 1 H.7.26. | 

King Eawardthe ſecond granted a Prohibition, that no writ of (*fſavit 
ſhould run in Norrhumberland, during the War, it ſhall not bind his 
Succeſſor, 9 E.3.16. So every grant of a Judiciall office is void by his 
death, 1 R.2.4. 


— 


- ——— — 


L. Where the Grant of the King ſball be geod, concerning a thing Whic# 
toucheth the [pirituall furi/diftion. 


F the King grant to one who is choſen Biſhop, that he ſhall retinera 
les benefices, after that that he 1s choſen Biſhop, this is good by Hank, 
Norton, Skrene, otherwile it is if he were created Biihop before ſuch 
Grant, and the ſame difference holdeth place in diſpenſation of the Pope 

1n-ſuch matter, 71H. 4.58.4 4. | | 2 
By the Grant of the King of the poſſeſſions of the Templers diffolved 
the Hoſpitallers of Saint fohnr to hold as &czerthe ge 290 of 
+ Churches 
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Churches to the lemplers will not ſerve them, alchough confirmed by 
Parhament, 3 £3.11. 
The King by his Grant cannot make an appropriation, nor it cannot 


be made without him, 7 E.3.5. 3 E:3:11:; andof appropriation and U- 
aion by Grant and Confirmation, ſee 50 E.3:26.6 H.7.13. ; 
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I. Grant of Tithes by a Spirituall man, or that he ſhall not take them, or 
the Grantee ſpall not ſue for them, and a Grant to him is good: 


Ompoſition before time of memorie, is a good diſcharge 'of 
"Tithes, and may be well averred where the Parſou hath 
quid pro quo, As Land &c.8E.4.13. | | 
See that a Grant to be diſcharged of Tithes ſhall be a 
g00d Bar in the Sp:rituall Court, and bv that he who is ſu- 
ed for Tithes apainſt it thall not hayea Prohibition &c. 
8 E.4.13. | 
Tithes ganted to a Lay peſon ar? become temporall, and ſhall be claim- 
ed by him, as Lay Chaccels, 38 £.3 6,42 E.z. 12. | 
One gave to a Religious houle, cam corpore ſno novam garbam de toto 
Dominico {wo in Bin puram_eleems/ynam,and afterward enfeoffed a ſtran- 
ger of the Land, who took the ſheaves, and the Prior ſued in the Spirt- 
tuall Court,and well,ſo of the ninth part of Tithes, 7.6 H. 2. Prohibition 18, 
Inrancient times a man might grant his Tithes co whom he pleaſed, as 
ether alms, by Herle 7 E.3.5 See 44 £-ÞS FRY 
Upon a Compoſition berwixt the Parſonand an Abbot, that the Abbot 
ſhould not pay Tithes of his 'Demeſne Lands, it is good, yet Treſpaſſe 
duth rot lie againſt the Parſon for taking of 'rhem &c. becauſe the Right 
of the TVs iso betried, bur if the Parſoti grant ro me my Tithes tor 
two years, ind 


ire, ind*he Fakes them, Treſpaſſe"fiethy for I acknowledge the 
Right and claim a chatrell'&c.38 ©:3:7:}ariſarfron 43." * 
LILES IT.\Fhere 


+. Gran rs of common Perſons. 


I 1. Where the Grant of a common perſon ſpall be made good by Confirma- 
tion of the King, and where by Confiomation of « common perſon, 


T5 E Biſhop and Chapter ordain three Officers , the Chancellour, 
Treaſurer &c : and gave to each to them a Prebendary by ſuch name, 
and the King did confirm the Ordinance, and furcher granted, that they 
ſhould not called Prebends, but according to their narues of Dignittes, 
this is good, and they ſhall be ſoimpleaded, and by that the King brought 
a Duare impedit againſt the Treaſurer of L. without other Execution, 
oE 3:26. 

; D2uintin leafed for life rendriffg eight Marks, and granted four of the 
eight marks to a ſtranger, to take of the Tenant &c. and died, the Te- 
nant died, the heir of &#intin did confirm the Grant of his Facher un- 
to the Grantee for life, and granted that he might diſtrain for it, and it 
was agreed, that this is a good Rent-charge, although the Confirmation 
was atter the death the Tenant, and after his Entrie , becauſe it was 
betore the Rent was extin&t by Judgement, by Schard, 14 E. 3. 4/- 
þ/e 109g. | 

A man grants a Rent, and dieth before atturnment, and afterward 
the Tenants in the name of Atturnment deliver to the Grantee a pledge, 
and the heir doth releaſe unto him all his Right,and in alliſe he was fouid 
ſeiſed and difleifed, by which he recovered, for it may be that he was 
ſeiſed, at the time by Diſſeiſin, by Scor, 16 E.3 Aſſiſe 4 

Of the Contirmation ef the King, of the Grant of a common perſon, 
See44 E 3 17. 1 

Ot che Confirmation of the King of the Grant of a Biſhop out of the 
Church, gran'!s 5*E.3.42. 

It a Parſon make a Leaſe for life and dieth. and his Succeſſor rece:yeth 
—_— the Leflee, he 11 all not avoid the Leaſe during his lite, 11 E.3. 

es. | | 


——— 
—_— » _— —_—_— 
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HI. Fhere the Grant of the Cominalty is good, although they have 
210 corporation, and when a grant made to thew by a com- 
mon Perſons good. 


Ote, a compoſition betwixt the Abbet. and the commonalty tos. 

"N.by wb:ch the eommonalcy grant to repair certaine Mills, v/as holden 

good, yet there was not any corporation alledged in them , for they bad 
nota Major, nov Bayl'fls &c.2 H.6; 9. Grants 3. Y 

The Lord. of the. Mannor of. B. &c. granted to: the .Commoners of 

F; that the way betwizt B: and F. ſhould not de frtod.yor J:min:ſhed, 

by him. nor his beires, buc kepe at large &c, Byt!.is Grant the. Comme- 


_ ners. 


© OS ALON ant © 4A let tbe $Le4, : 
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ners of F. may difturbe his heir to dig the way &c. 32 E 3: Bar, 261: 
See. 12. H. 7: 25. A grant of Land to a perſon to the uſe of the. Paciſh. 


_—_— 


IV. Where a grant t0 diftraine for ſo much Rent ſhall make it a good 
Rent- charge , and where a grant of the Lord ro deſtraine in other 
Lana ſhall be good, where a grant that a ſtranger fhall dit raine. 


F a Man grant to me that 1 ſhall diftraine &c. for 25s. of Rent, itis x 

Y ph granc , wt dicitur, 9H. 6:9:6.yettrereis no word of grant, 

vide 26. Af. 34. by Skipwith. vi. 29: eAſſ. 23. partition 12: ifa man 
grant a rent, and if it be behind 9q#od de rerris ſuis leverur , the ſame 19 a 
good rent-charge vi. 21 H:6 1117 E 46 If Irecite that | have granted a 
Rent to [. S and that he and his heires my diftraine in the Mannor of {), 
for,it is a good grant although there was no gran: before, by M1arkham. 

A man grants a rent by theſe words Ob/igo me &c: 14 uno annuals 
redditus Oc: & obligo manerinum &c: ad diftriitionem ballivi. Dom. regis 
 &c:this is a good rent c-arge 46GE 3 18.94.C 7 part. Butts Cale, If Iprant 
to you that you and your heires ſhall diftraine for a-Rent of 4o s. within 
my Mannor of D. the ſame by conſtruction of Law doth amount to. a 
#rant of a Rent out of D.3 Ez12.3 Af: 7 22 H621 Bui when one grants 
a Rent out of his Mannor of Dale and if che rent be b:hind-chac che Gran- 
tee may diftrain for the ſame Rent in the Mannor of S.it is but a pena ty in 
the Mannor of S. for if it ſhould be a grant of a Rent our of 'S. che Gran- 
cor ſhould be ewice charged. v5 9H Hg.lf a Rent were in eſſe before then 
- the Grant of diſtreſle is but a penalty, But ſee F, N.B.224G41l.E3151- 
: eAſiſe 160.Br Aſ.log that the party ought to ſue an 44 q nod damnuns , 
which proves it to be a new grant. 

A Prior granted to one by fiae to ſing Maſſes &c. and-pranted that 
the [Juſtices of t'e Common Pleas or Baron of the Exchequer ſhall dift- 
raine co make them do them ; and the heire brought a Scire Facias a- 
 ogarnſt the Succeſſor , and had a Wrie to dift aine him to do them 8&c. 38 
E 3 29 2wxerewhat remedy if che Bayliffs of che King or the Juftices will 
noc diftraine, for it is in their eleon,by Aonbray, 3BE 3 39. 14. Af, 
. cor firmation 1 3. If Leſſce for life grant a rent in Fee and .dyeth, and he 
in the reverſion confirmes it with words of Diſtreſle, it is good, andis 
as a new grant, So. 46 E. 3. 32. If the Grantee purchaſe parcel| of the 
Land, and yer the Tenanr grant that he may Diſtraine for the ſame Rent, 
this is a new Grant and a new Rent, . 

The Tenaat gran:eth.to the Lord that be ſhall diſtrairein other Lands 
for the ſervices, this 1s good, and he ſhall avow in them : any ſuch grant . 
unto an Abbot doth not make Mortmaine,for it gjves not a new re:it,nor 
Signiore, 9 H, 6.9. 41- Af. 3. A man ſeized of a Meſl. and two Carues 
of Land in W. bearing the name of W. granted aR nt of 40.5. and to 
l. S, precipiendum apnd W. andif the ſaid Rent be behind chat he ſhall 


diftrain 
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' diftraine 5 09a16us terris & renementis apund WB C.andD. in an A. 
the Lands in W. w:re onely put in view, and it was holden t/a the 
Lands in W. wcre. onely charged with the Reat, and che Lands in B. C. 
and ID. were onely as a penalty. : 

The ſame law of a Rent-charge 2E 2 Aſſi/e 160.41E3 15. 32 Hs. 
27 '7 E46But it is holden chat the otber Land of him is nut charged 
as with a rent iſſuing out of it. 


V. It here the Grant of «4 Common pcrjon ſtall make things apper- 
dart or appurten int to paſſe , and where inctdents ſhall PL,e 
by the words appurtenances, | 


A, TOte by Finchden , If 8 man gives a Mannor by fine, or by a Feoff. 
|; 4 ona without Deed, all the 8ppurter.a:ces paſſe, yet there is no ex- 
preſs mention of them 44 E. 3. 40. And heſaich 44. 3, zo. Thiche 
who recovers 4 Rent, he ſhall recover ſealtie, alſo if ic be a Rent-ſervice, 
becauſe incident, 5 H. 7.38. it is hulden thit an Advowſon apPendait 
doth nor paſſe by a Feoffment of the Mannor, wi hour ſaying, with the 
appurtenances, againſt 44 E. 3. Brief 581. 

P aſton (aiih, If a man grant an Advowſon appendant to a ſtrange» for 
rerme of lite, yet the reverſion is append.n: tv the Mannor , and ſhall 
paſſe by granc of it; otherwiſe it is where he lea.eth the Mannor for life, 
ſaving the Advowlon &c. for thereitis made in profle 3$ H.6, 34. 

A man leaſech Land , parcell of a Mannor for life, and afterwards 
grants the Mannor to a ſtranger , the reverſion ſhall paſſe 47, 15 E 3. 
Grants 62 | : 

A man dieth ſ-ized of a Mannor, with Advowſon app:ndant . the 
yonp-ſt ſon entreth , thee'deſt ſon lev «cha Fine to bim of the Mannor 
and A1vowſon,and releaſeth &c. The yongeft Son renders back the Man- 
nor, and the chicfe Meſſuag2 with che appurtcnancrs in Fee , adjud- 
ed that the Advowion doth remaine to the yoageit fon, 12 t 1. 
Grants 87, 


CED—— 


I 
— — 


VI. Where a Gran: 1au: br an [1jant 15 good, 


N Infant ſeiſrd of a Minnor with a free Chappell appendant, to 
which his Anc: ftors time out of mind hive ua ed co reſent a Clark: 
The Preſentment of the Infant to the ſame i« good and «ff. Ruall , for be 
can have advanrage of this no other way . Ailo his Writ to preſent co an 
Advowſon is gnod 26 H16. Grants 8. Perkins 4. | | 
It ſeems by Perkins thar he Hugh to be of the ape of diſcretion, at 
which age he ſaith , that his Obligation Pro vidts & veBity is effcRuall, 
18 E. 4-2. | | 
It isa Maxime, Thit Grants of an Infant which take effe& by delivery 
of his hands, are nut void, but ve'dable.7 E:4.7. by « hoke. 
If an Infant give me a Horſe, and deliver him into my hand with his 
ow n 
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own hand, yet he ſhall not bave Treſpaſſe, P:16 H 6:Releaſe 8. 

The Infant himfſel;, nor bis Heir, nor hs Feoff:e ſhall not ſoy againſt 
his Deed of gran: of a Rent-cbarpge , that he did not grant by the Deed, 
forthe Deed is but voidable, / erkins 3, ac. 


—_— —_—— 


—— by ———————_ 
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VII. Where by a generall Grant by the nume of Land, Tenement, 
| Rent Cc. a Mill, Reverſpon, Commun Advowſon, Serui- 


ces, Fc. pajſe. 


Ate, If a man grants all bis {ands and Tenementsin D. if he- hath 
Common in grofle in that Town, it ſhall alſo paſſe, by Newroy,cleer- 
y ; and therefore he would not demur, 11 H 6.22. Gren's 8. . . 

Martin ſaith there, that a Way ſhall not paſſe by fuck Grant, if it be - 
not appendant to ſome of the lands. Newtoy ſa1d, that a woman ſhall be 
endowed of Common. | 

And it is hoſden by all the Juſtices 20 e4ſ*: 9 that a Common ſhalt 
not paſſe by the name of Tenement, nor of Paſture, but onely by the 
name of Common. | 

A Reverfion ſhall well pafſe by the genera!l Grant of Tenement, 11 H: 
6.22.34 H.6.8.37 H:6 5.16 E:3.''rants 5g. | 

5 H:1.39.ac vi.11 H:7 19. AReverſion is a Fenement, becauſe he 
in the Reverſion holdeth of the Lord ; But a Remainder is no: Tenement, 
and is not ſubjeRt toa Diftreſle. 
 Amangrants a Mill, whereof his Mother holdeth a thi-d part in Dow- 
er by theſe words, Tot am molendinum meam, and fſaics nothing of the - 
Reverſion, y:t it ſhall alſo paſſe with Attornment of the Muther, 30 E-- 
3. [tin.({ornub. Grants 86. 

He who Grants the Reverfion of Tenant in Dower, or by the 
Curteſie, ough: to grant it ſpecially, although they hive Granted over : 
their Eftate : Otherwiſe if it be by Fine, it ſha}l nor be received, 18 E: 3. 
Fines 44, : 0 

The Donor granted the Services of Tenant inttail by Fize, Scrop- (aid, 
That by that the Reverſion ſhou!d wel: paſſe with Actornment, and : 
ſaid :o the Tenant in tail, char he ſhall be in C uſtody unr1}l he atcorn, 
for which he attornec preſerely. An: 30 E.3 Itin: North: Per qu: ſer- 
vitia 17. See 26 Afg.06, Where ſuch a Grantee bad the Wardſhip o: the 
Iſue in call. | 
A manreleSth to him who holdeth of him by Fealty and Rent, all : 
tis :iphr in the land ſaving the rent, yetthisisa Rent-tervice as before, | 
I2 E 4.11 Relea/e 16, So by Grait of ſuch rent, the Fealty paſicrh as + 
ic feems,44 E:3 19 Perkins 23. | 
Danby ;aith, That if I make a Feoffment of to geres, ang d<liver Sei- - 

| $5 3 
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| fin of four acres, that the four acres pxſle by the Deed. So if the Feoff. 
, ment be of a Mannor, and che Livery in ewenty acres, the. acres paſſe by 
the Deed. Choke (aid, thac is, if they be known by the name, &«. 7 E:4, 
Feoffments 23. | Ds 
An Abbot Parſon Imparſonee, before the Statute did grant the ſime 
Church to another Abbor, &c, And the opinion of Sroxe was, that the 
'Vicaridpe of the Church did paſſe by the Grant. Thorp contrary, When 
he was not ſeiſed thereof co his proper uſe, and not eſpecially mentioned: 
7 E.3 Sure And Fitz. notes, the Advowlon of the Parſonage did paſſe by the n:me 
Impedit 19, 3o Of the Church, 7; 16 E:3. Graxts 56, the Grant was by Licence of the 
E.3 Duare Pope. + | 
Impedil 5. Note, an Advowſon maywell paſſe by the name of Lands and Tene. 
ments ; and threfore where the King gave licence co one to pive Lands 
and Tenements to the value of a hundred ſhillings in Aortmain,and the 
party did give the Advowſon ofa Church, that the ſame did paſſe, 33 EF: 
3.Graxts 102. Soan Advowlon is valuable, ſee5 H.7. 35. that an Az. 
yowſon doth not paſſe by the grant of Lands and Tenements, and that 
it cannot be of value, ſee onſtrans de faits 114. 
Herle ſaith, An Advowſon is no Tenement, 8 E: 3. 28. and 8 E. 35. he 
would not allow the Return of the Sheriff of an Extent in Dower, be- 
cauſe he did extend an Advowſon : But 10 E:3;. 13. an Advowſon was 
extended in Dower, and delivered in the name of other Advowſons. And 
ir is ſaid, 8 E:3 35. It ſhall be yalued by the Court, not by che Sheriff. 
Lord and Tenant by Homage, Eſcuage, and ſix pounds rent, the Lord 
Grants the rent co a ſtranger, with Wards, Re.icfs, Eſcheats, and all that 
might fall by che death of the Tenant, yet the Services do not pals (as it 
ſeems) there, for the Grantee being driven to make his claim, &c. claim- 
edaRent-ſeck; yet Thorp chought it a Rent-ſervice, ſee the caſe, P; 15, 
| E:4. Hors de /on fee 28. 
It was adjudged.4 E. 3. Itin: Derby, Feoff ments 29, Thatby the Grant 
of a Water and Pitcary, tha: the Soil did paſs, as by the Grant of a Pool, 
vi:18 4.6.30. 
142.81. by SotheSvSoil ſhall paſs by the Grant of a Stream, &c 8 E: 3. 13. ſee 45 E: 
I eaſe of a wear 3.Dower 50. of the Grant of the profits of a Mill, DD 
the ſoils and i= And an Advowſon ofa Church ſhall pafs by the Grant of Advowlon 
»bing paſſeth. of Tythes.4 E:3.27. : | 
Land ſhall not pafs by the name of a houſe, becauſe it is not parcel!: 
But by the Grant of the Veſture of the land, the land it ſelf ſhall paſs. Sec 
for theſe, 12 H:6.2.14 H:8:7.and 17 E:4. 6, 


VIII, Where 


> -, 
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VIII. Where a Grant of parcell of the Services ir good, and where 
| @ Gremt of the Services of parcell of the Land holden, is good, 
and where the Grant of a Reverſion of one Tenant, where there 


are tw9, or of parce'l of the Land, &*c. and where nct. 


F a man boid of me three acres of land by twelye pence, and I prant 
Tet ſervices of the third acregthis is void, by Littleton, for I cannot ſe- 


verthe Tenure, M:$8 E:4 Grants 19. | | 
Two joynt Lords, ione Grants his Moyety of the Seigniory, &c. it is 
a void Grant, by Herle,5 E,3.31.9 E:3. 31. Otherwiſe it is of Parceners 
becauſe their Rightis ſeverall, by Herle,5 E:3.31. = ” 
In a Per que /ervitia, it is a good Plea, that he huldeth joyntly with 
other not named, or that he hokfeth ofthe Conuſor and another as zoynt 
Lord,g E.3.31.And Ke//.faith there, If the Lord grant the Moyety of the 
Seigniory t6 a ſtranger, 8c: that he ſhall have but a Renr-ſeck,&c. 9 £:3. 
I. 
. If a man make a leaſe to husband and wife for life,and afterwards grant- 
eth the Reverſion to a ſtranger, of the lands which the husband holdeth,ic 


is void by Schard and the Court, H: 13 £:3.Grants 63. The ſame Law if 


one grant a Reverſion which is to him and another,27 E:3.1. 
Two Joynt-tenants of a Hundred, one granted his Moyety, and admit- 
ted good,g £.3.36. | | | | 


M—_ —— <a 
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IX. where a Grant of the Reverſion to Tenant by 'Statute- Merchant | 


ſhall be good. | 


He Conuſor grants the Reverſion of ſuch lands which-7: S. hath in 
execution for ten years, by force of a Statute-Merchant, the Grant is 
good, and the Grantee ſhall have a Scire facias againſt the Conulee, 
who attorned. upon the Grant of the Fine within: the Term, with 
a ſpeciall allegation that he hath levied the monies by caſuall profits, &c, 
or entred after the Term, 32 E: 3.Scire facias 101. = 
See 44 £:3.21. The like Grant by Fine ofa Reverſtion of himwho had 


execution of a Recogniſance. 


X. VV here a Grant of Rent out of the Reverſion, or ſuch like thing Which 
doth not tye in Demeſne, is good, and when ſuch Rent [all begin. 


"A Man makes a Leaſe for life rendring two ſhillings ten pence of rent, 
Þ afterwards he IK the two ſhillings ten pence rent to a ſtranger, 


percipiendgy out of the Tenements, &c:. he ſeiſed died, the Tenant died , 


Mmmm i 


633 


634 


Þabbing ton 6c, 


9 H.6.52b.by 
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it was holden his Heire might claim it as a new Rent, charging the Rever- 
fion, by Schard and others, notwithſtanding the Seiſin of his Anceſtors 
of the ſaid Rent, firſt reſerved, and notwithſtanding that there were no 
word that the Anceſtor ſhould have it to him and his Heirs for the life of 
the ſtranger.. So a Reverſion charged without expreſle words of Rever= 


ſion,z3 Aſſ:4.Grants 78. : 

A man leaſeth for years, and afterwards grants a Rent-charge, this is 
g00d to charge the Reverſion, vi:5 H: 5.8. So of a Leaſe for life, 38 £:3.5, 
And in the firſt caſe it was agreed, that the Leſſor ſhall be charged before 
the Term expire, ifthe Leſſor ſurrender to him, becauſe the Term is ex- 
tin& ; Otherwiſe it is, if the Leſſee grant to him parcell of the Term, be- 
cauſe there he is in by him, and the Reverſion is notexecuted, 5 H: 5,8. 

See 10 E. 4.4. Where Danby and Needbam ſay, If the Beaſts of the 
Grantor comeupon the land, during the poſfeilion of the Termor, the 
Grantee may well diſtrain them. Afo:/e denied that, becauſe the land is 


_ diſcharged during the Term : And ſo faies Thirn and Hankford, 14 H; 4. 


21. Wherea man granted a Rent out of land wherein he had nothing, &c. 
becauſe the land is diſcharged, ſee 26 H: 8.5. and 33 E: 3 5. Itfhall not 
take effe& till the Demean come to the Reverſion. 

In a.Darein preſentment, the Defendant doth releaſe and quit claim to 
the Plaintiff allthe right which he hath unto the Advowſon iz perpetunm, 
and for his Releaſe, the Plaintiff with the aſſent of the Ordinary, grants to 
the-Defendant twenty ſhillings annuall rent in fee, iſſuing out of the 
Church percipiend. per manus perſone,&c. Andapreed to bea good charge 
in perpetuity, becauſe it appeared that the Church was void ar the time, 
& Cc. 31 E:3.Grants 90. 

See 38 E:3:5. That a Fine of the Patron alone ſhall never bind- the 
Church, yet it was an ancient Fine, but it doth not appear there that the 
Ordinary did conſent, nor that the Church was void at the time. And 
Fitz. abridging the caſe, Charge 5. is of opinion, that the Patron and Par- 
fon cannot charge the Church in perpetuity without the Ordinary. 

Upon debate-of an Advowſon betwixt an Abbot and T. ithe Abbot: 
acknowledged by Fine,&c. And T. granted that every Preſentee ſhovu}d 
pay twenty ſhillings annuall Rent to the Abbot tn Fee, all was done by aſ- 
ſent of the Ordinary, &c this was good, and ſhall bind the Parſon, by 
whomſoever he is preſented, &c. 6 £: 3.55. 7 E: 3. 40.7 E: 27. and 43. A 

Grant of thePatron alone, to take ofthe Church is good in perpetuity 
by eonfirmation of the Parſon, and confirmation of the Ordinary after- 
wards, &c. A Diftreſſe taken in the Church by Books,$ H:5. 4. 

A Grant of che /Advowſon in fee, reſerving ten pounds of rent due be- 
fore, &c. the Church is charged with it , __ a Diſtreſle limitted in other 
tand is but a penalry 29 E. 3.Aſ:3656, | | 

Aſbſe. of a rent. granted to take of the Mannor of F, and becauſe the 
Demeans of the. Mannor of which the Grantor was -ſeifed at the time of 
the Grant,. was in divers Towns not named in the Writ, for which the 
Writ was abated, which ſhould not, although that the Services of the 


Mannor 


pt an 
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Maanor had extended into S. and other Towns, becauſe they were not 
charged, vs:(2 E:3.Charge 12. | | PT . 

Upon Ratiovabilibus divifir three ſhillings of rent. was allotted to one 
for a Piſcary, divided to another, and that by Fine, and it was holden that 
it was iſſuing out of the Piſcary, not of the Soil, &c. And the party might 
bave a Scire facies to'execute it,32 E:3. Scire facias 100: 


— 
pe __—_ 


£ 
me 


XI. where the Grant of « common perſon of an Office is goed, and where 
the Grantee may make an Aſſignee, or Depaty, | » £ 


H Granted to T; Officium Meſſorss Manerii de Þ. capiend. tot quar- 
. terua blad. annuatio pro preditt rfficie fatiend.ad terminum vite [ue: 
And inthe end the ſpecialty was, Et preditFH. conceſſit A, #xors artts the 
Grantee, Dilt um officium habend. predift, &c. percipiend. ad totam vitans 
ſnam in omnibus ficut preaitt.T. cepit. And it ſeemed tothe Court a good 
Grant of the Office, and alſo to have the Corn,8&c. Yet Schard there ſaid, 
that by generall Recovery of an Office to which the profits are annex:d, 
by a new Grant &c. that peradventure the profits ſhall not be recovered, 
as they ſhould be if they had not been appendant to the Office time out 
of mind,&c.3zo Aſ:4. 

Note, a Colle&tor, Commiſſioner, Juſtice of Peace. of Oyer and Terms- 
v7, and Ailife,cannot grant their Offices over, and therefore their Depue 
ties or Servants ſhall not have aid of the King, and that 'by the Court 
tis holden a good difference,g H 6,21.Aid of the King 17. 


= 
_ 


I—_ 


XII. Where the Grant of Tenant at Will, or at ſufferance, or of 
Guardian by Nurture is good. 


FR brought againſt A. and B. his wife, as Guardians, who 
fay , that they have nothing but of the Leaſe of 7. to whom the 
King leaſed the ſame at Will, rendring,&c. who granted to them their 
Eſtate, for which the wife was driven to ſue to the King, but if che King 
bad leaſed during the nonage, ſhe ought to anſwer by the Statute of Br 
gamis 8 E:2: Dower 169. | 

The Procbein amy ſeiſed the Ward, and granted it over, and the Grans 
tee deviſed the ſame by his Will, 26 E: 3. 11. Guard 159. Grant of ſuch 
Guardian 33 E:3.Guards 161, and 163. where he granted upon Conditis 
on, and $-E:4.7. Guardian by Nurture granted, &c. 

It is holden, that Tenant at Will may grant over his Eſtate,8 E:2 tins 
Kaxc; Dower 169+Brian contrary, 22 £:4. 6. | 
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X11. where the Grant is good, although the Grantor be miſnamed, gy 
\ the Gramtee, or the thing granted, in name, or ſurname,. and foal 
plead it per nomen,&c. and Where it 5s good made only by the pre- 

per name of the Grantor, or Grantee. 


Ote, if I grant a Rent to z.$. by the name of :G: this is good, and 
he ſhall have an Aſliſe, or diſtrain, and ſhall maintain it by the name 
&c. 0 E:4.43+. Grants 23./ee 4H:6.1.contrary. | | 

And Littleton there faith, If a Remainder be given to 1. S. by the name 
of y.S. and he bring a Formedon in the Remainder, and ſhew forth that 
Deed, yet the Writ 15 good, and the Remainder veſted,if he be the perſon. 
Fitz. Note this caſe,&c. and quere, becauſe by this it is ſuppoſed that he 

' may have two names of Baptiſme. See Perkzns 9. That when the King 
paſſeth by Livery, a contrary name of the Grantor, or of: other Grantee 
in the Deed ſhall not hurt, becauſe the thing paſſeth without the Deed; 
and therewith agreeth the Argument in 9 E. 4.44. when the matter is 
not altogether grounded upon.matter of Record, or in writing, for miſ{- 
naming of the Surname. And alſo Littletos there faith, If I bring Waſte 
by the name of zy: L againſt my Leſſee for life, declaring that he holdeth 


| of me ex «fſipnatione 7. who granted me the Reverſion by the name 


of 7:S. this is good, ſee 3 H:6.25. 1 H: 7. Feoffmenss 30. 15 H: 7. Per- 
kins 8, | Zh » 

A Formedos in the Remainder by H:S. ſhewing a ſpecialty which pro- 
ved the Reverſion granted to H:N, yet all is good, if the ſame perſon, 6 
E 3.24. ſo$ Er3.19. Where eAdam Y, brought a Formedon in Remgin- 
der, upon a Remainder tailed co A. Son of R. and good, if the ſame per- 
ſon : See the ſaying of Babbington,11 H.6.52. 

If ar Abbot grant an Annuity by the name of R. where his name is T. 
yet the Grant is good, and it ſhall b@no plea for the Succeſſor,that he had 
no ſuch Predeceſſor R.8&c. 27 E:3.9. Grants 67. Perkins iaith fol: g. That 
is to be intended, if there be no other Abbot ot the ſame name. 

In Avowry, Title was made becauſe that R. great Grandfather of the 
Plaintiff granted himſelfto be bound in an annuall rent of twenty ſhil- 
lings,&c. and bound all hislands in D. to Diſtreſſe, &c. The Plaintiff faid, 


that there was no ſuch name R. his Grandfather,&c. and the Plea not al- 


lowed, but he was forced to anſwer to the Deed, whether it was the Dzed 
of his, Anceſtor generally,4 E: 3.44.Sce the Book, where it ſeems he might 
have ſaid, no fuch Anceftor R. but it is not materiall, although he was not 
his Grandfather, &e Avowry 165. : - 
Hankford faith, If I releaſe, &c. by the name of T, whereas my name 1s 
F. ye this is good, &c.I1 H.4.26. 
oagid Juris clamat, the Note was, that G: Son. of T: gave, &c. the Te- 


nant ſaid, that G: was Son of R: who leaſed to him,&c. and was thereup- 


an diſcharged; for Stone ſajd, That a Fine which ſhall be good ought 
; b0 
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_ tobe ſuch, that no debate ariſe upon it, P:11 F.3. Quid juris clamat 2.- 

Annuity _ the Prior of S. fohus of Fernſalem,8&c. and declared, that 
his Predeceſſor granted by the name of Prior of the Hoſpitall of S. Fobns, 
&c. and maintainable by the opinion of the Courr, 11 H: 4, 61. Vari- 
ance 9. 

Note, where an Abbot &c. grants an Annuity, the Grantee may well 
have an Action againſt the Succeſſor generall, and declare, that one 7: S: 
&c. Predeceſſor granted, for it behoveth not that his proper name be 
in the Deed, &c. 7:20 E:3. Annuity 33. 

. Soit is ofa Duke,&c. for the name of Dignity was ſufficient certainty, 
and the name is not put to other intent, but for certainty of the perſon, 
Perkins 8, _ 

' ThePlaintiff in an Aſſiſe of Rent made Title by Deed, which was, Sci- 
ant,8&C. nod ego O. conceſſi pro me & hered: meis, to be bound to B: in 
forty ſhillings, /olvend: bs, de Manerio meo de D: annuatim, &c. quam-. 

din nos tenemus manerium preditt, and the Aſliſe was awarded upon the 
Title, 34.14 E.2.Grants 92. buta Grant by a ſirname alone is not good, 
by Perking 8. | 

Hank: fiith, If land be intailed to me by Fine, by the name of 7. and 
after he is confirmed by the Biſhop by the name of T. yer he may well 
execute it by the name of 7. and ſhall maintain the Grant per »omgn &C. 
See 22 R.2.Brief 936. See of this matter, 9 £.2.13. andi8 H.6.34. 

Moile and Aſhton Juſtices, ſay, 1f the Parſon, Patron and Ordinary 

grant an annuity out of the Ct.urch of Saint Peter and Saint Pax/, where 
in truth che Church is founded onely in the name of Saint Petey, the Suc- 

ceſſor of the Parſon may well avoid this Charge, andſo e contra 5s H.6. 
5. Warrant of Attwrney }. 

An Advyowſon paſſed to ?.S.by grant, and that he ſhould nameart eve- 
ry avoidance, and no other ſhould be preſented, 24 E. 3. ' Quare Impedit 
26, Sce of ſich Grant, 14 H:4.11.1 H5.2:and 14 E: 4.2.19 E:3. Dnare 
Impeait 1 54. | c 

See'r eAſ:11. and 3 Af*4 where land was given to R: and S: his wife 
intail (where.indeed this wife had to name 7.) the Remainder to the 
right Heirs of R. who died without Iſſue on 7. his Daughter of the fir 
v.:feentred, 7: and her ſecond husband pur her out, and ſhe brought an 

Alliſe, and upon the truth found, ſhe had Scifin by afard of the Court; 

Afterwards /: and his wife had execution by Scire facias againſt the wife 

by default, who brought an Aſliſe, and it was fonnd as before, yet the 

the opinion was againlt the Plaintiff becauſe the Fine was not defeated, bur 
be:ng lawfully executed by due proceſſe of Law, ſhould not be defeated 
by ſuch a way. And Scorpe faid, That the wife __ have eſtopped the 

Heire, by ſaying ſhe hadco name 7; by the Fine of the Anceſtor, being 

the fame perſon. | | 

And Scrope ſaith, That a woman ſhall not take any-thing by the Feoft- 
ment £0 the husband and her, if ſhe be miſnamed, notwithſtanding the. 

Livery be co them both, 3 Aſ*4. _ Aman. 


q 
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A man may well claim a Houſe, Mill, Tofc by the pgenerall name ofa 
» Carue of Land, 4 E:3. 47. — 
Note by Hark, for Law, Tf Land be given to a nian and B. his wife in 
ſpeciall tail, where her name is ef: yet this isgoodin all , by reaſon of 
the Livery; and 1 H:5.8.c9 So ſaith Haxk, of a Feoffment to a wan, & 
nxo0rs [nz, not naming hername, 1 #: 5,8. 


_ —_— 


— 
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XIV. Where +a Grant made without Deed is good, and what 
things ſhall pajje without Deed, what not. 


A TOre, the Wardſhip of the body and land may well be granted over 
without Deed, H:12 E:3.Grants 59 25 E:3.3. And theGrance de. 
vised it by Will, and the Deviſee in a Writ of Ward brought apainſt him, 
need not ſhew the firſt Deed, nor the Will, 26 E:3. 11. 

Note, where the Leaſe is not traverſable, as in Rav.ſhment. or Ej:&- 
ment of Ward, or Forfeiture, the Deed needeth not to be ſhewed, 14E: 
3. Attion upon the Statute 17.S0 in an intruſion of a Ward, 22 R:2.Brief 


3Z of ; 

x And by Deed the Lord may grant the Wardſhip -before any Seiſure 
made per Cxriam, 11 R:2, Counter-plea of Voucher 35. Bur itis huiden 
there that the Grantee of the Wardſhip ſhall not youch wicbout ſhewing 
a Deed, for the miſchief that the Lord might grant it every day to a ſe- 
verall man, for the Grant is good withour livery of the Ward, ; ſo 
there ought to be a ſpecialty of ſuch ſpeciall Voucher, and ſee 46E: 3.25. 
and 25 E:3.3.contrary. | 

Note, that the remainder paſſeth by Livery made to the particular 
Tenant, and therefore he need no: to declare vpon the Deed in Form:- 
ex in the Remainder, 10 E:4.1. Grants 24. : 

See 18 H: 8.3. ! That aman cannot make Title by Remainder, by way 
of Bar, without ſhewing a Deed of the Remainder, if it hath not been 
executed in him. - 

So the Heir of the Grantee of a Reverſion in tail ſhall have s good 
Formedon in the Diſcender againſt the Abator upon the death of his Fa- 
ther, c. without ſhewing a Deed ofthe Grant, becauſe it is executed, 11 
H:3.37- Ser a good caſe, $8 E:3.33. The ſame Law of an Advowſon in 
groſle, if the Grantee hath once preſen:ed,r1 H:4.3. f 

A Rent may be well granted by one Parcener to another, upon «qua- 
lity of Partition without a Deed: And the Baily ſhall avow upon the Fe- 
offcce of kim who granted it without the ſhewiog the Deed, 2 H:6.14. 4: 
vowry 3.45 E:3.21,8E:3016 2, 

_ An Advowſon may be well granted without Deed by Livery, 43 E:3-1. 
a6H 8.2.5 H:7.37, by Vaviſor, and 8 H.:7.3.contras 

Note, that te Grantee ofthe Reverſion may well diftraia for the rent; 

Pu OO oo nn 


Grants of common Perſons, 
a!thongh he hath not a ſpecialty of the Grant, having Attornment of the 
Tenant,42 E:3.4: and 2 E:314. ſuch a Grantee brought Intruſion after 
Attorament, and good,vi:6 E:3.40.15 E:4.18.fee contrary, 10 E:3.9, 

A Stream was demanded in theland of another without a Deed, and 
well, for it was ſaid, chat the Soile ſhall be recovered, 8 E:3.13. 

it is ſaid, that the Veſtare ofthe land ſhall paſſe withoat Deed, becauſe 
it ſhall paſſe by the Livery,19 E:4-6. by Lietleron : But Brian ſaith, That 
it paſſerh by Grant as a Term, ſo without Deed,z 4:6 13.5 H:7.10. 

Tythes by themſelves do not paſſe without Deed, but if the whole Re- 
ory be granted for years without Deed, this is good, and the Tythes 
| ſhall paſſe alſo, 21 H:7.21. Choke ſaith, that a Leaſe of the Tytbes with- 
out Deed is good,g E:4. Feoffments 92, ; | 

Yet if the Ter-tenant and the Grantee of a Rent-charge make a Feoff- 
ment joyntly of the land, the rent ſhall not paſſe by it withoue a Deed, 


14 H:7.4. 

A Uſe may well be ſold without « Deed, 7 E: 4. Sabpenyn 5. Perkins 
14.46. 

If a man deviſe land for life, and wills that his Executors ſhall. ſell the 
Reverſion, their fale ſhall be good without Deed, 9 H:6. 23. 

Note, that a Villain in Grofle, Common, Rent, Reverſion, &c. paſſe 
not without Deed, becauſe not by Livery,s H:7.3. | ee 

phe ſaith, Thar a Termor of a Villain may grant parcell of his 
l:nd without Deed. which Brsax denied, and ſaith, that he cannot no 
more then the Leſſor who cannot grant a rent reſerved upon. a Leaſe for 

years for parcell of his Term, 20 E:4.16. 

Note by Catesby, A man cannot leaſe a Warren without Deed, nor 
grant a Preſentment Pro hac vice without Deed, which is but a Chatrell, 
9g E:4.Feeffment s 92. 

' The gift of Corn growing is good by word, elthough they are not ſe- 
yered in the life of the Grantor : So of Trees, ifthe Grantor be not Te- 
nan: in tail of the land,18 E:4.22.Perkins 13, : 


— 


li. 
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XV. #here the Grantee may grant the thing over, and where the 
Heire ſhall not be bound by ihe Grant of his Father, of a thing 
in wkich he hath Fee, 


Nee: If a Parſonape or Vicaridge be 'chargad with an' Annuity, he 
who hath the Annuity may grant it over : But if an Annaity be 
oranted to me Pro con/50, &c. I cannot grant it over; No more then if 
he grant me tO be his Steward, or Parker : . But a Way, or Common in 
groſſe may be granted over. 
 Hewhohath an Annuity by Preſcription: may grant it over, becauſe 
it 1s an Inheritence, and it is not a thing meerly'in Aion, by Thorpe, 
41 E:3.27, Catesby, 


640 


Db 6-9 $9merS.c net 


Gran tr of common Perſons. 


' Catesby agrees, 21 £:4.t0, But Brien ſaith, 22 E74.18. That an Ar- 
nuity wh:ch is not an Inheritance ſhall nor be granted over, nor a Corody 
incertain, nor Eſtovers incertain, nor a Liberty grant to the perſon, as to 
ride my Horſe, 22 E.4 6. 

A Warranty granted :o me by the King cannot be granted over, nor 
the Office of Carver, cc, Catesby ſaith, That a Common withour number 
may be granted over,21 E:4 84.36 Af-3- _ | 

' 'A man ſeiſed ofa Common in groſle, granted it in fee, the Grantce 
ranted it over before any Seiſin of it, and a good G:ant, 36 Aſſ:3. 

Common was granted to the husband and wife, and to the Heirs of the 
Husband, who dyed, the Heir granted the Common to a ficanger, the 
wife died : And the opinion o$the Court was, that the Grantee ſhould 
not have the Common, as Fitz: in his Abridgment, the cauſe is not ex- 
preſſed, whereforethe Grant ſhould not be good, for it was a Com- 
mon without number, 34 Aſ: 14. Grants 9,4. ſee27 H: 8. 10. And note, 
if it may ſtand with the reaſon there for to grant ſuch Common over. 

No Office of Truſt can be granted over,z9 H:6.34- 11 E:41, 21 E:4. 
20. and 84. - 

If the,Lord who hath a Mill and Suit of the Tenants of the Mannor, 
grant oyerthe Mill and the Suit of the Tenants, and the Grantee is ſci- 
ſed accordingly, yet it ſhall not bind the Heir, bur he ſhall have againe 
che Suit, if he make a new Mill, 19 E:2.A4ſ: 359. | 

Note, that Common, or a Way may be appendant to a houſe, or onely 
to arrable land, as it is holden,27 H:6.34. ſee 22 H:6.43. but ſuch Way, 
or Common cannot be ſevered without Deed. bu: Common appurtenant 
may be to him who hath not the houſe, 5 H:7.7. 

Tenant at Will cannot grant over his Eſtate. by Brian, 22 E: 4. 6. So 
Divine Service cannot be granted over, by R«//.,9 '7: 6. 13. But Maſſes 
and Matines reſerved upon Feoffnent weie granted over, as is 4 E:3.51. 


pr 
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XVI. Where « man m 1y grant the Rwverſion of Tenant in Taite, 
or of him who holdeth but for life: of the Leſſor, 


x Ote, That the Donor may grant the Reverſſon of Tenant'in tail, 

* and ſo may the King, and for theſe matters of Record, the Reverſion 

Is in the Grantee without Accornment, 12 E:4.3.3 E:3. Per que ſervitia 
I 7.26 Aſſ 66. | 

So that Reverſion in £ſſe, but if lin1 be given to.two, and to the Heirs 

of one of them, he who hath the Fee cannot grant it over there. Alſo it 

is there ſaid, That if a man make a Leaſe for life, the Remainder for life, 


and grants the reverſion of the Ter-tenant, this is void, becanſe it can- 


' hot take effect according tothe Grant : He who :hath but a bare right 


co a Revyerſion cannot grant it over, 12 E:4.3. | | 
A man 


wy 7% oe, 
w HS Os = LE > TI ) 
> NS ak < ” 62 s, "ICE ae "4 
" pas” We- x bh. * 0 'S 5. +. hel has ©; 
- 


> #0 
+ FH 5% , " . . 
# E - Is en OR IS a < ARES IS > <3 - => 0h 0 ns He wp 3, EH 6.8 "X- n 
A IE 2 Pa 7 OE ©: Rs Et oe RE. RE io anne AE ns On A oO £4 ES» 5s 
r S Fog 4 - D bl » F 4 : OS Oo SY Ce bb Zo = EE OSS. > 
« y 5 6g -— < * L F 0” EE . ELITIST "2 
WY - OT ns ee SI ET. en." - 
- is # a " F 
= * - 
-—- "_ % 
a * ww » = 
Fl Y A 2 
Y + Y * \% 
y : * 
% k 
be; : 


A man makes a Leaje for his own Uife, and -granted the 'Reverfion by 
Fine. which at lergrh was recorded-, yet the Reverfion-is to remain to 
the Heire, and not :o him 9 E:3 14.10 ©:3 49 42 E:3. 18. that ſuch Leſ- 
C-rſhall have Waſte, znd ſhall enter for the forfeiture. 
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It here a Grazt dith entre to two Entries, which a ll be taken, and 
when both ſha'l be taken. 


Ik the Donor orant the Services of Tenant in tail, not ſpeaking of che 


everſian, yet.they.paſle, and he ſhall be driven to attorn, 3 E:3 /tin, 
North.Per qae ſervitia 17, | | | 

See 12 E:4.3. Where Caresby held ſuch a Grant void, becauſe the Ser- 

vices ſhall nor be ſevercd from the Reverfion. and the ſame ſhall not 


paſſe. from hym,.no-more then if he grant the Homage of the Tenant in - 


Knights ſervice, reſerving the other Services, but 66 E: 3. 26. it is ad- 
mitted thaethe Grant of the Services of the Tenaat in tail is good. 

A man grants Common for ten'beafts i paſtzris /urs,” to go with his 
-Be.fſts. And in Avowry for damage-feaſance. no regard was taken uſed 
to put his Cattell in he. place where. © e.11 E:3. Common 10. 

Of Common:granted, abicungque, and quandecrngque, &c.fceg H: 6. 

A man grants Common, /7 E. i»fra metas, and bounds of the Common 
of D now 1fthere be a place which is his ſeverall,and another pl:ce which 
is common to others, that ſhall be only, by H3/, 15 E: 3 Common 12. 
41 Af.22. Whereit is znfra metas & borndes de D. not of the Common 
ot D | - | 

Norte, thet uoon'a generall Grant of Common, a man ſhall not have 
Commoo, bur for Cattell Commonable, not for Hoggs, 9 H: 6. Andin 
Land which 1s the moit convenient for Common, not in a Garden, &c. 
2 R.2. | 

 ARent-ſervice which 1 bave in D. ſhall not paſſe by the Grant of all 
my Annuities there, by Priſcit,33 H:6.34.19 H:6.4. ' 
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XVII. Where the Tenant of the Land canzot charge the Land by 
his Grant with Common, @c, during his Eſtate, where ac- 
cording this Eſtate. | 


A Shae faith, TfT grant you feave to take ſo many Fiſh in my Fiſh-pond, 

as you will ſpend in your houſe; i may well make the like Grantto 
another, &c. Falthorpe nor fo; for if l grant yon Common for a hundred 
Sheep, I cannot Common there to another, .unleſſe you have ſufficient 
beſides that which I gracit to the other, ſo in the firſt caſe. Paſton denied 
that,18 H'6,30, Nannn The 
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The Abbot and Covent, reciting'by their Deed, Quod cum nos tenemuy 
Priori, $c.5n 4. MAarcis annui ſecundum quod patet per quandam compojitia- 
nem,c. in dil74 compoſitione non inſeritur, ad quem terminum, nec #ubi di. 
Aus redditns ſelvatur, Noverint, &c. Ynod nos permittimus & tenemur 
ſelvere, &c. ad feſtum [ante Trin. apud B. And it was adjudged in a Writ 
of Annuity that the Abbot ſhould be charged by that Deed, withour 
ſhewing any thing of the Compoſition, and although rhere were no com- 
poſition as 1t there ſeems, P:16 E:3.Grants 54 vel 55. | 

Note, one Tenant in Common of a Wood, cannot grant to a ſtranger 
to cut Wood, or to agiſt his Cattell, but after the death of ſuch Grantor 
the other ſhall have an ARion for the whole, and ſhall recover his dama- 


ges'45 E:3 13.Grants 48. ay 


The charge of one Joynt-tenant is good, if he do ſurvive, 10 E: 3. 34. 
17 E:2 Charge 15. | | 
A man ſeiſed ofa Term in the right of his wife, grants a Rent-charge 


 anddieth, the Charge is determined , and the wite ſhall hold the land 


diſcharged, although ſhe hath paid che Rent after the death of her huſ- 
band,7 H:6.2.9 H:6.5 2. 

The ſame Law, if the Iſſue in tail-pay a Rent granted by his Father, or 
the Grantor himſelf after the Term for which it is granted; and- the A- 
Lnee of the wife ſF-all take advautage of that matter , and it is void, al- 
though it was granted for Divine Service, ſo quid'pro quo,g H:6,52. 

Coreſmore ſaith, It the elder Brother dieth, his-wife young with Child, 
and the younger Brother entreth and:charge the land, that by the birth of 
the Iſſue, the ſame ſhall be avoided, &c.9 H:6.52. 

Ifa man grants a Rent-charge, and afcerwardshis Mother recovereth 
Dower againſt him, and the Sheriff aſlignes her that land, ſhe ſhall hold 
it diſcharged, Io H.6. Charge 3. 

Note, if the Conuſor charge the land mean between the Statute ac- 
knowledged, andthe execution ſued, that the Conuzee ſhall hold it dil- 
charged, T:14 E:3.Charge 11. 

The charge of the Tenant ſhall ſtand good againſt the Guardian in 
Knights-ſeryice, during his time, 3: E:3.1t#n; North: 176. 
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XViII. Where the Grant is good by reaſon of uſe in tlething. 
granted by the Statute of 1 A.3. Cap. tl. 


'F a man beſeiſed to the uſe of a woman ofan Advowſon, and ſhe take 

 husband, he and his wife may well grant it, and it thall be good du: ug 
the Coverture, as 1f.they themſelves had been ſeiſed of it, in the right of 
the wite,6 H:7.3 Grants 39. 

A. enicofeth B. to the uſe of C. forlife and after tis dcaih to the 
uſe of D: andthe Heirs of his body, C. may. well enter and make a Feet 
ment;.and: &; ſhall enter afcerher death ;. ſo. D; may weil mwac a F. oft 

| Iicsi, 


po DOE ey theo £4. [Ye o ES q 4 do ' a. _ WP 7 C g y Md es "> - F " "- 
i a abonst LSE AEEIES.; a tf ck GS oF \ SEG 1 BT” E ES 203" 0 - 6 oe re - 
7 ; - of LES CLE ANY. 2+? 5. TS L EE I, : Ef £ FB 
; . . , of © | 
LY 


Grants of common Perſous, 
ment, and after his death B. may enter, or the Iſſue, according to the 
' Statute, for by his death the Feoffmeanr is become as it was at the Com- 
mon Law, se. a diffeiſin to the Feoffee &c.4 H.7.18. Feeffments 31. 

A Lea'ie made by (eſtuy qae w/e ſhall not deveſt the Reverſion of the 
Feoffces, but the ſame is in them,and the Termor ſhall have aid of them, 
8 H 7.3. and therewith agrees 27 H.7.22. and 5 H.75. 

Bur if Ceſt=y que «ſe doth not leaſe c. preſently atter his entry, this is 
a diſſeifin to the Feoffees, and they ſhall have an Aſliſe, although that 
the Leaſe or Feoffment be now made, 5. H.7.5, 

A Rent-charge granted out the Land, by Ceſtuy que uſe, is good by 
the Statute, 5 H 7.6.Þ. 

Note, the Feoffees of Land in uſe of an infant may grant ordinary of- 
fices and fees in defence of the Lands, and they ſhall be allowed at the 
full age of the heir, but not fees or annuities for life &c. and Keble faith, 
that upon neceſlity they may grant an annuity pro coxf6/io, if there be no 
profits at the time to defend the citle of the Land &c. 8 H 9.11. 

Note, if Ceſt«y que #/e make a Feoffment to a ſtranger, and a Letter 
of Atturney to another to make Liverie, this is a diſſei{in to the Feoffees 
and is out of the Statute. So if he deviſe by will, that_his Executors,or 
?.S, ſhall ſell che Land, this is void, tor the Statute doth not give that 
power, bur the Executors may well ſell the uſe &c.9 H.7.26. 

Grant of Trees or Corn by (*#«y que «ſe to a ſtranger is-good, yet he 
cannot take them, 15 H.7. 2. See 14 H. 8.7: and 27 H.8.5 alſo he may 
well deviſe that his Executors ſhall ſell the Trees growing upon the Land, 
14 H.23.14- | 

Ceſftuy que uſe ſells the Lands, and the opinion that by that the ule is 
preſently in the Vendee, and that he may enter and make a Feoffment ac- 
cording t0 the Statute, yet in hat Caſe the money was not payed &c,vi- 
de 21 H.7.6. and 27 H.8.20 and 30. | 
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Where owe may grant or ſell a thing which he hath not, and where 
nvt, and jet by pojſubility he may have it. 


N Abbot, Parſon of a Church ſold to T. all the Corn tithable, 
within the Parith during ſeven years and good, as if he ſell the tithe 
of lambs at the Feat ot Chriſtmaſs before &c.So if Tenant for life ſell the 
profits of his Lands for two years to come, 21 H 6.43. Grants 40. Perkins 
20. Seethe book, for a difference was taken betwixt a Sale and a grant, 
or Leaſe,or thar the ſale 1snot 0 executory,alſo betwixt a Sale for the pre- 
ſent year, and for rwo years to come, yet all was awarded to be good,and 
that the Sale is a Grant in it ſelf, as the Sale of protics of Court to come 
&C. | 
The Earl of L. granted a ward &c. and granted by the ſame Deed, 
” ; Nnnnz that 
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that if he die within ape, his Heir being within age; that the Grantee 
ſhould have the heir of him, and ſo dr herede i heredew, till ſome Heir 
came of full age , afterwards one T. who held of the Earl in Knights 
fervivce died, his heir within age, after the Ward died within age, ano- 
ther Infant being his heir, yet it wes agreed that the Grantee ſhould not 
have the Wardſhip of: him; but the Ear] might well hold the Ward, 24 
E.3:3.Grants 65. - F | | 

The Lord granted to-his Tenant, that he ſhould do his fuit of Court, 
due at his Mannour of D. at his Mannour of S. for the eaſe of the Te- 


nant, by that the ſuit due before, is not extinct but yet the Lord may 


have it when it pleaſeth him to demand it, and the other ſuir is not but in 
allowance, fo? the ancient fuit ddth not paſſe by ſuch Grant,®, 5,2. 4%ou 
»pon the Statute 24. | an | 
 Treſpaſſe of goods taken, the Defendant faid, that the Plaintiff was 
poſſeſſed and ſold the goods to T. who left them in the cuſtodie of the 
Plaintiff andſoldthem to the Defendant; the Plaintiff aid, that he was 
poſſeſſed bnrili.the Defendant took them withour thar, that 7. ſold them 


* 
o 


 efore, | and thar was admitted a good anſwer, yer Danby faid, that if 


T. ſell themito the Detendant after the taking, that this is good, Aoile 
faich, that ſuch ſpeciall matter ought to be ſhewed, 2.2.E.4. 16 «4ſi/e 
1 14. Perkins 20 See 6H.7:9:where a gift of goods to him who had taken 
them before, is yoid, if it be not by Deed, becaufe there is but a Right. 
Vavaſorr true, that 'a- man cannot give or cxtinguith a Right by word, 
whether it be in a perſonall or a-reall thing, Done 7. | 

See 11 H:4:24. Where a man borrowed ſheep for a certain time, and 
within the time a ftranger took away the ſheep &c: and he who had the 
property in them ſold them to the Treſpaſſer, Han:kford and Hill held, 
that the wrong was purged by the fale, as a Releaſe to the ſecond Diſſei- 
ſor, ſoas a generall aQtion of Treſpaſle vs & arms did not lie, Thsrx and 
Culpepper contrary, Treſpaſſe 171. vide 9H.6.64. Paſtoy. 

A grant of a thing which is in- the Cuſtodie of another is good, but 
if he grant it upon condition, as if he himſelf do recoverit, this is void 
by Paſton, 9 H. 6. 6.4. | 

A man may well grant his wool! which he ſhall have for the year to 
come, the Term not being yet begun, and ſo a man may grant a Rent be- 
fore Seifin of it, Perkins 20: 37 H.6:19: | 

Rent and Common which ſtrangers occupie and take without Title, may 
he well granted, Perkins 21. 


XIX, Where 


8 $4, $p-7 y oo TIE 
2, "oh, Pc 


VS, o1 
Mp 
. h 
n - 
- 
- 


2 5 L- 3 g : 
EI: 2 S 
nels WL 5. 
Pn 


__— © 


% £43 
, LE x. zo”. 
Oy 


ry © Ws; 
" 4 a 
re E 
i P” ag 
_ 5 *- 


- 
% 
» 


:, bh : , bs 9 bu * M4 = y 54 p &- "hn * "Wy POR - = > / das” 4 "= * dots oh 4. = * » ++ | 
4 & p | | 5, 4 +7 W BE 
* - hy 90 . 
Y.AHE SY i 
4 i COMTIEOTD 1 ON 
: A %- \ Fg %* % * 5 


XI X. What word; ſhall be ſufficient to make a Grant and where 
4 Grant ſhall be to bim who is 4 ſtranger” to the Decd , anc 
wherc a Recitall ſhall make the Grant good, where-not. 


"THE Decd of Grant was ſuch, Obliga me tals & uxors ejus filie,, , 
mee, & hered. de corpore ceorums, in uno annuals readitu de Cc. percie, - my Wt hy 
. | ; 40 Vs 
 'piend. annuatim de manerio mes de C. & obligo manerium meum preaitt. iCOis 4 
 & omnia bona & catalla in maneruo pradif} exiſten. ad diſt1itior.em pergiod word of 
hallivuum Domini-Regis, andthe ſame was adjudgeda good Grant to Gran, vice 40 
charge the Lind, and that by diſtreſle of the grantees, and the naming £-3-7- 1 
of the Bailiff is to no purpoſe, for the King is not to have advantage of, ox pes 
it &c.46 E: 3.18 Grants 49 | | 7 
If a man granted certo31 Corn &c. to FB. by ſuch words,06/ige hcredes 
meos to the fame B, in fivequarters of corn and barley by the year &c. 
and becauſe the Heir of the Grantor had payed it before the death of the 
anceftor, he was put to anſwer ina writ of annuity upon ſuch a naughty 
orant, T.31 E.3 Grants 85. 
In an Aſliſe of a Rent, the Tenant pleaded out of his Fee, the plaintiff 
for Title ſhewed a Deed, which was, S:iant &c: 2uodegoO. conceſffi pro 
me & beredibus meis teneri B. now plaintiff in &c. ſolvend ibs de manerio 
&c. «nnuatim, quamadin nos tenebimus manerium praditt. and ſhewed that 
it was jdeſcended to the Tenant, and the Tenant did demurre upon the 
Title, andthe Alfife was awarded, 148.2 Grants 92. 
An Abbor granted to f. S. unum toftum &c. and the Deed was, that pro 
hac conceſſione, iden ?. S. renunciavit totam communiam quam cum averii; 
ſuis habere conſuepit &c. And it was agreed; that that deed was not 
worth any thing againſt .S. becauſe he doth not fay, that he hath re- 
nounced,ajfo the words of the Abbot are in the firſt-perfon,and'the words 
of ?.s: inthe third perſon, ſo as it is onely the Deed of the Abbot,g H.s, 
55. Feeffments 5, im | 
Note, that by grant of the Reverſions of all Tenants, ram /iberoram, © 
7uam nativorum, all Reverfions of all his Tenants paſſe, as if they had 
been ſpecially named, T.5.E.3. Grants 68. | 
ſnan Alliſe of Rent, the Plaintiff made Title by a Deed, which was, 
Know &<c. we P: and E. his wife, have bound all our goods and all our 
Lands which we have inthe Town of B tothe Diltreſſe of 7, S ard 7. 
his ſon, and to the Heirs of f to take by the year to them, their heirs and 
allignes, withour ſaying, at what place or day, yet all was good, 3 E.3.. 
2 EFF. | | 
An Abbot granted to F.S. a certain Corody and a Liverie everie year 
for his boy, not namng him, this is good, and  S ſhall have an Aſliſe 
of 1c, but the Ailife would not have layen for f.S. if his boy hadbeen na- 
med Fe. AM-16.E.2, Afije 371: Thorp acc.18 E.z 2. PE 


ir 
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- If the Guardian doth ailisn Dower to the wife by Inderture, and be- 
cauſe # 15 more worth then her Dower, ſhe grants a Rent wich 
clauſe of D:ſtreſſe co the Guardian, untill the full age of the heir. Thoyp 
faith, that che heir at his tull age thall alſo diftrain for char Rent, 17 E. 

3 9. Avowry g5. See there that ſuch Grant of the ſecond Husband and 
wife could not bind the woman. | | 

Aſliſe of Profits &+c. he ſhewed a Deed by which . had granted to 

H. twenty loads of Wood, qr14rum preart H had ſixteen loads, ex dons 
P. patris mei &c. and alchough chat was falſe, yet the Grant is good tor 
the twenty loads &c.20 Af.8. Aſsi/e 217. | | 

If a man reciting that he hath 20 1. of Rentin D grants 101. of tle 
201. where he hath no Renc tiere, the Grant is void, bur if it be to per- 
ceivethe 201. his perſon ſhall be charged, 9H.6.5 3. 

A man makes a Leaſe for life rendring Reat, and grants the ſame 
Rent to a ſtranger, and dicth, the heir of the Graucor encrech, and by 
his deed confirmeth che ſaid Rent ro the Grantee with clauſe of D ſtretſe, 
reciting the Grant of the Father &c this is a good Rent-charge, wuhour 
the word Grant, yet the Rent was determined in Law, but nvcextinR, by 
Hil, 14 E:3.Aſsi/e 109 See 26 A 38 

A Grant to diſtrein for ſo much Rent, is good Rent-charge, 9 H.5. 
9. 26 Aſ.38. | : 

 Leffor for 10 years:makes another Deed to the Leſſee, recicing the 

Leaſe, and he wills chat the Leſſee and his heirs ſhall hold che Land tor the 
life of the Leſſor, ſo that he can nothing claim &c. this is good, yet there 
is no word of Grant, or of Confirmation, 7 E.3.9. | 

If ?.S. reciting by his Deed, that his name is /.S. by the ſame Deed 
grants an annuity by che name of T. S. yet this grant is good upon the 
whole Deed, Perkins 8. : | 

But recita]l ſhall not hurt a good Grant, as if a woman reciteth by 

her Deed of Grant, that ſhe is a Woman covert with husband, who is a 
ſingle woman, yet her Grant is good, 3 E.3.11un. North eſtoppell 132. al- 

ſo a falſe recitall ſhall not make good a naughty Deed, as if a Feme Co- 

vert recite by Deed that ſhe is a Feme ſole &c: 1 H:5.12. vide 4H.6.1. 


— 


m __—___ 
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X X. Ut here a Grant of an Auvorſon by him who is Parſon 114- 
parſoriee is good. 


N Abbot Parſon imparſonee, granted the fame Church with the aſ- 

A tn of the Covent before the- Statute of Marlebridie to ano- 
ther Abbot with all the Right which he had in the Advowſon of the ſame 
Church, it was holden a good grant, for the Advowſon of the Parſonage 
whereof he was ſeifed to his own uſe, 7 15 E.3. Grants 56. | 
An Abbot Parſon imparſonee leaſeth the Church, with all the _ 

| ts 
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fics and appurtenances, it 45 good for that of which ke was ſeiſed, but the See C.x.part 10 


V:carage doth not paſſe, 47 E.3 5 i. Grants $7- | in Cangaces 
Her/e ſaith , if the Templers after appropriation to them madeQad oy - 
| | Mi .1 1,fart. 10. 
granted their eſtates to the Hoſpitallers of S. 7ohns, yet they 1i,ould not jj, ,c; fox is be 


have the appropiation, for the Templers could not grant that to make it cau/e none can 


an appropriation to another, 3 E_ 3.11.Grants 70. make .a7Þ 014. 
; anion but th: 


— — King. 


— 


X X I. It berethe Grant of th: Parſonaege makes the Patrenage of 
the Vicarage to paſſe, where not, and where a Grant of the 


Advowſ:n of thc Vicarage, is good, 


Fo Oce, by the generall Grant of the Church, and of all his Rightin 

che Advowſon of the Church, with all the profits and appurtenances 
made by him who is Parſon impartonee, and ſo ſeiſed of the Parſonage to 
his proper uſe, and of the Vicarage as Patron, the Advowſon of the Vica- 
rage ſhall not paſſe without words, for it is ſevered from the Parſonape, 
' and not appendant to it, and the Grant ſtands by it ſelf for that whereof 
the Grantor was actually ſeiſed, 16 E.3. Grants 56.17 £.3.51 & 56. 

So of a Recoverie of a Parſonape, if not that the Title of theARion 
be before the ſeverance af the Vicarage from the Parſonage, 17 E.3.51. 
and therewith agrees Berry, 5 E,2 Ynare impedit 165, © 

Vide 16.E.3 Yuare impedit 145.by Parning and Hill: The Ordinary 
cannot make a Vicar without thie aſſent of the Patron, which implies the 
Patronage of the Vicar, is in thePatron of the Parfonage: | 

Forteſcue ſaith, that che Advowſon of the Parſonage and Vicarage are 
ſeverajl, and each may be granted by it ſelf, and a writ of Right of Ad-- 
vowſon lieth of each of them ſeverally, and the one ſhall pay Tithes to 
the other, and4iall have anaction againtithe other, 31 H.6. 13. /udge- 
ment 1. 

Baſſ. alledged, that one }: did recover the Parſonage againſt T: in a. 
writ of Right of Adrowſon, and afterwards did recover the Vicarage in- 
another ation againſt the ſame perſon, 5 E.2: 2uareimped:t 165. 

Sc tvo Advowlons of one Church, and the Parſon imparſonee hath not 
the Vicarage as Patron or Ordinary, but as Patron &c:. as Abbor Pacron __ Ore I 
makes appropriation &c: 5 E:2: Lware impedi: 165; a good caſe, :Vide 7: ay Ea 
E:3: 2 uare iwmpedit 21: 50 E:3 26 and 24 E.3. Yware wmpeait 2 2. Where an Abbot who 
itſzzms the Advowſon of the Vicarage doth. belons to the Parſon, b:d an Ad- 

Vide 31 'H:6:13: The Vicar is but a5 ſubſticuce co the Parſon, and- his {*” ©PPr07"1ate 
endowment at firtt was ouely for che caſe ot che Parſon, ard the chiet care #9" 3 | 
of ſouls hieth upon the Parton, and it belongs to him co ke the cure ſer- carage a; 
ved with aſufficient ma.1,and .cheretivore it ſeems reatonable,utbat the Patro- £4,419 preſent 
mage of the V carage dv beloug co the Parſon, and noc co che Patron of to tbe Fica.c ge. 


the Parſonage. 
Aman. 


Grantrof common Perſons. 

A man by Fine grants a Parſonage (faving the Preſentation to the Y;- 
caridge to him and his Heirs) ſo as he and his Heirs preſent the V.car co 
rt@#Grantee, a Prior and Succeſſors, and fo from Vicar co V car, and ac- 
mitted a good Fine, Firz. Ando it ſeems the Vrcaridge had pailed, if i: 
had not been reſerved,2 H:3.Grants 89. F.N.B.;3.6. 


——— + — . — 
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XX1I. Where a Grant ſ|ll be good for a greater FEjtate then ij: 
Gran'or hath, and where it ſh.ll be good for ever. 


Ore, 1f Tenant by the Curteſie granteth a rent by Fine, and dieth, 
N chis Fine ſhall be well executed by $cr e fac: as, if he in the reveriion 
hach not defeated it, by entry into the land, whether the rent happen in 
te time ofthe Tenant by the Curtele, or otherwiſe, &c. 31 E: 3. Grant: 
HO. | 
If Texant for life granteth a Rent-charge in fee, and dierh, he in the 
Revertfion entreth and confirmeth-ic with clauſe of D:itreffe this is good, 
becauſe the Charge took eff at the time of the Grant, a+ d 1s not defeq- 
red by Judgment betore the Contirmation, 14 Af:14. 14 E: 3. Aſie 103. 
262-4} 38. | 
J1:11 H:7 28. The Confirmation is goed, for that which I may defeat 
by Entry, or otherwiſe, I may make good' by Confirmation. 
Vi Lit:131.pl:3314529.C:1 part, Mayowes Caſe, 147.C: Lit: 300. ac. Tn 
re'pe&t of the Grantor, the rent 1s diſtin by his death, and ifthe Þ- 
ſtrainor of the Rent be not expreſſed in the Deed, che Confirmation hd 
notenlarged it, nor made it abſolute. | 
Grantee of a Rent tor term ot lite, grants it over in fee, this is pood 1- 
gainſt the Ter-Tenant, if he cannot prove. that 'Eftate defeared by tlc 
teifin of him in the Reverhon, after, ec. 14 E:3 «<Avorry 117. 
44 E.3.32.0- Tenant in tail grants a Rent charge in fee to liim who hath an ancierr 
Aauan Lum Tight for bis Releaſe, &c.'this 1s go0d, and fhall bind che Iſſue, 44 E:3.32. 
bnd, caſ-, & Charge 7.'Sce of this matter, 24 E: 3, 8H 6.23 20 E: 4.13.and 6E:;. 
V3 44 E333 56. | | | 
| Tenant in tail of a Reyerſion grants 1t in fee with Warranty, the T.- - 
nant attorns, and furrendreth untv the Grantee, this is a Diſcontinu- 
ance, anda bar with Afﬀets, 32 E:3.D:i/contivuance 2. 
Tenant in tail grants an Advowſon, the Church void, he dieth , the 
Grantee ſhall have the Prefentment, and not the Ifſue in tail, 9 E:3.1c. 
Luare Impedit 28, — 


XXIIL Where 


X XIII. here Services ſhall paſſe by the Gramt of the Rent. 


W 


a 

And ſo faith T horp, 29 eAſſ:20. But it 1sagreed there, that if he reſerve 
the Seigniory, the Grantee ſhall have but a Rent-ſeck, and therewith a- 
orees Mr. Liczletoy in his Chapter of Rents, and Perkins 23. 


Here the Tenant hoſdeth by Fealty and Rent and nor by Homage, 
the Fealty ſhall paſle by the grant of the Rent, Perkins 33.44 6:3, 
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XXIV. Where the Grtnt of the Patron and Ordinary without 
the Parſon is good, to charge the Church, and where of 
the Patron and Parſon without the Ordinary, and where 

of the Parſon alone. 


Noe that the Patron and Ordinary may charge the Church in perpe- 
ruity in the time of Vacation of the Parſorage, 31 E: 1. Grants go. 
2 R:2.e Annuity 53. | | 

P:22 Eliz:inCo:B: by Mead and Periam Juſtices, The Parſon with 
the conſent of the Patron and Ordinary, might grant parceli of the Glebe 
land,to hold of the Parſon, and therby make the Parſonage a Mannor,and 
ſo they may charge the Glebe with their common conſent in perpetuity. 

Alſo the Church ſhall be well diſcharged by the releaſe of all Annuities 
made to the Patron, &c. P:8 E: 3. Releaſe 57. 15 H:7.21 H:7.41.7E:3 
21. | 

The Parſon and Patron cannot charge the Church without the Ordi- 
dinary,38 E:3.5.Charge 5. | 

But the Parſon alone having 21d pro que may well charge the Church Y+c.Li. 345. 
in perpetuity,16 E:3. Annnity 24. ſee 12 H:4.4.8 H:6.23. | 5 E 6.Dyer 69 
If the Parſon, Patron, and Ordinary prant an Annuity, and afterwards 7: 5 399: 

the Parſon and Patron loſe in a Quare Impedit, yet the charge doth re- * 
m3in good, becauſe they had a lawfull poſſeſſion,g H:6 33. : | 

But Chantrell faith, Thar if he who recovereth ina Quare Imped:t a- 
gainſt the Patron alone, pur out the Incumbent, and he and his new Pre- - 
- ſentee grant an Annuity, and the old Incumbent re-enter, he may well 
avoid that charge, which Pafton denied,g H:6.33, 


Oooo  XXV.VWhere 
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XRV. Where the Grant of a Prior, Abbot, Biſhop, or body Corpo. 
rate,@c. is good, without the aſſent of the Covent after Re- 
ſeenation, where without the Chapter, Ec. and where with 
them, awd where not : And where 1t is void by Reſtena. 
tion. - 


"A Nanuity againſt an Abbot, the Plaintiff counted of the Grant ofthe 

Predeceſlor, who hath reiigned, and is yet 1n life, &c. The Defen- 
dant faith, That the Predeceſſor was a Dilapidator, and thereof accuſed 
by the Monks, and a Suit for deprivation of him depending in the Arches, 
he granted the Annuity to the Plaintiff, ro maintain him, &c. and when 
he ſaw, that Judgment would paſſe againſt him, he reſigned, & c. yer up- 


on the Demurrer it was adjudged that the Plaintiff ſhould recover, H: 29 


E:3.21.Grants 99. 

It ſeems by Thirns. That he who hath Sequeſtration of the profits of | 
the Church by a Writ of execution to the Biſhop upon a Debt, recovered, 
and before the monies are levied, the Parſon relignes, &c. That he ſtall 
hold the Lands againſt the Succeſſor , for being diſturbed: by bim, he 
had a Sicat alias to the Biſhop, 1 3 H:4. 20. 

An Aſliſe of Eftovers againſt the Biſhop of Coventry and Lichfeild, Tir 
tle made by Grant of the Predeceſſor, and Confirmation of the Prior and 
Covent of ('o. The Defendant ſaid, That the Biſhop of Coventry and 
Lichfeild time out of mind, &c. and at the time of the making, &c. was 
choſen by the Prior and the Covent de Co. and by the Dean and Chapter 
of Lichfeild, which aſſent is not alledged, Judgment, &c. and they were 
at Iſſue,Ifhe who granted was choſen by the Prior and Covent. alone, or 
by both, #c. in the time of R. 2:Grants 164. 

A Prebendary made a Leaſe for years of a Mannor, the Tenant attorned, 
he reſigned, the Leaſe was preſently void. and the Succeſſor did avow for 
rent which was due during the Term, 11 H:4.16. 

Ifa Parſon ſoly grants a Rent-charge, and reſignes, the Glebe ſhall not 
be charged for ſuch charge, is good, but during the time that he is Parſon, 
and not during his life, Perkings 7. If a Dean grant a Rent-charge out 
of the Land which he holdeth in Common with the Chapter, this is good 
ro charge him and his beafts with diſtreſſe, but not the beaſts of the Chap- 
ter,ibia. If an Abbot charge by Fine, and is depoſed, yet the poſſeſſions 
ſhall be charged, not if he charge by Deed, Perkins 7. although that the 
Dzed be enrolled, 13 E:3.1tin.(ornub. Abbe.2 3. 

But ſee 5. E: 6. Dyer 69. If a Parſon make a Leaſe for years, or grant a 
Rent-charge to beginatter his death, if the Patron, Ordinary, con- 
firm it, it ſhall bind rhe Succeſſor, vi: 19 Eliz: Dyer 357. acc. And ſee 40 
E:3.30.16 E:3. Amity 24.C.Lit:343. If the Parſon with the aſſent of 
the Ordinary grant Annuity, and have 23d pro quo, in conſideration of 
it, it ſhall bind che Succeſſor of the Parſon, though the Patron did not 
conſent tO it. XXVI where 
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XXVI. Where a, Grant of Anmily or Rent ſhall be ſevered by 
the woras ,Perciptendum, and where by the ſirſtwords 
in the Deed ; And where parcell of the Land ſhall be diſ- 
charged, by words ſubſcquent, or by recitall, 


YPon debate betwixt a Prior and Abbot for two Churches, Compoſti- 
A cion was made by the Ordinary the Biſhop, that the Abbot ſhould 
- have the Churches, and ſhould grant unto the Prior four marks Annuity 
for one Church, and two marks for the other, all which was accorded 
unto with the aſſent of the Covent. The Prior brought Annuity as of 
four pounds of Annuity, and the Deed was to take four marks for one 
_ Church, and two for the other : and yet it was well brought, for being 

upon one Deed, it is but as one entire Annuity : As if 4: grant B. an An- 
nuity of twenty ſhillings, to take ten ſhillings , of ſach a Mannor, and 
ten ſhillings of ſuch a Mannor, yet this is but one Annuity, and ſhall be de- 
manded by one Writ, 29 E:3.51. Grants 101, 

Alliſe of a rent, the Plaintiff claimed it as a Rent=charge, and ſhewed a 
Deed, which was, Thar 7.S. granted unto the Plaintiff twenty ſhillings 
of rent to take in his Mannor of 4. ſo much by the hand of one Tenant, 
and ſo much by the hand ofanother, and this was found, and that the Te- 
nants were Tenants at Will ; and at laſt Judgment was given for the Plain- 
tiff, as of one rent iſſuing out of the Mannor by the Premiſſes of the Deed. 
I5 E:3.Charge9.15-Aſ11. | 

But ſee opinion contrary to that,7 E:3.9. Where a man granted a rent 
in his Mannor of D. to take ſo much by the hand of ſuch a Tenant, and 
ſo much by the hand of ſuch, that now the Mannor is not charged, but 
the Tenants ſhall be diſtrained with Actornment, As a grant of a Rear in 
the Mannor to take in ſuch an acre of Meadow, nothing ſhall be charged 
but the Meadow, which was agreed, where 1 grant a rent without limi- 
ting Eſtate, chis is for life, but if he ſay further to take for ten years, he 


hath but an Eſtate for years, &c.v!'5 E:3.66, Aſſiſe 132. 


A man grants a rent out ofan acre of Jand in the Tenure of B: to take Yi.c.7 part, 
_ of B: and his Heirs with diſtreſſe, in his Mannor of D: and adjudged that 3's c2/e. 


yet that acre doth remain charged with Attornment of B, and ſo a Rent- 
ſervice made a Rent-charge,. 4:1 E: 21. and 27 Aſ:169. 

Andthis word Percipienq. and how the Charge is limited by it, ſee 9 H 
6.13.and 50 Annuity q, ard 5+ b 

A man grants aRent to husband and wife of four pounds, and if ſhe 
ſurvive that ſhe ſhall have forty ſhillings, yet it was adjudged, if ſhe do 
ſurvive ſae ſhall have alſo 4. pounds. becauſe there is nd Negative word, 
that ſhe ſhall have forty ſhillings and no more, aud char the remnant ſhall 


ceaſe,8 E:3.13:A/iſe 143. | 
| Oooo2 15 H, 


—— 
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15 H.7.14. Three Coparceners wake Partition, one Grants a Rent to 
the other two for equality of partition, this Rent is in the nature of Co- 
parcenary, and if one dye the Rent ſhall not furvive,vi:2 H:7.5,C.5.par: 
>.ACC. 

: Where a Rentis aſſigned to two Parceners bythe third Coparcener,for 
equality of Partition. &c. ſo much to one, and ſo much to the other, yer 
jt is but one Rent, and one Wric litth for the two againſt the third Par- 
cener for the w* ole Rent,29 Aſſ: 23. Partition 12. | 

Vi.2g eAſſ:Joynaer in Altion 18.ac.38s E:3.26.C:5.pert 8. If two Co- 
parceners make a Feoffment, rendring Rent to them and their Heirs, 
their ſeverall Heirs ſhall inherit, becauſe their Right is ſeverall, yet but 
one Rear. | CE | 
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XXVII. Where by Grant of Land or other things, the Grantee © 
hall have many things, advantages, and liberties which 
are implycd in the Grant. 


Ote, the Law is Ouande qu» aliquid contedit, etiam id Concedere . 
videtur ſine quo res ipſa eſſe non poteſt,t.F.1.Grants 41.” 
If a man gran! to me to convey a Conduit Pipe through his Cloſe, &c. 
771.13 H.S.15 if afcerwards it be ſtopped, I may well dig the land to amend'iit, although 
hs ctety ri '0- jt be not expreſſed in the Grant, for otherwiſe he cannot have advantage 
"2 ofthe Grant,9 E:4. 35: Alton upon the caſe 18. 

So by grant of Trees, &c. it is implied in the Grant that I ſhall come 
upon the land with Carts, &c. to carry them away, bur ſuch ſpeciall 
matter ſhail not be implied but for neceſſity, ard that to be done with- 
out preac damage to the orher. As a man ſells me all the Fiſh in bis 
Pond, I cannot dig the Jand to take them, becauſe there is another means 
to take them, ſo no neceſſity. Alſo if he grant me Trees which cannot be 
cut without failing up>n his houſe, ſuch cutting is not lawfull. So if he 
grant me liberty to dig in all his lands, ] cannot dig under his Hall, ſo as 
1t fall, c=c.per Perſe ; & Knivet ſaid the contrary in the laſt caſes, but of 
the Fiſh it was a*judged as Perſey ſaid, 1:2.R:2 Bar 237. 

If a.man be ſeiſed of a Mannor with an Adyowton appendant, and 

| grants over an acre & advocationem Ecclefic, Or una cam advocatione 
_ Eccleſie, the Advowſon paſſeth as appendant to the acre, 13 H:4. Grants 
$3, So ofa Grant of a Rent parcell of a Mannor to which, &c. 5 E:3. 

0. 

Grantee of Common, «bicarque averia of the Grantor jerint ſhall 
have Common, where the beaſts of the Grantor were put for Common 
after the Grant, although thatnow he bath no beaſts, 9 H:6 Common 2. 
--1.E:3.Common 10. That ſuch ,a Grant ſhall be taken as it hath uſedto 
be. put in execution, > | A Ren: 
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A Rent-ſervice ſhill not paſſe by Grant of all my Anruities in D, by 
Priſoit,z3 H:6.34. 

A man ſells a Wood except forty of the beſt Oakes, at theeleRion of 
the Plaintiff co take and carry away wichin ewo years ; : Now if the Gran- 
cor wil not in convenient time, and upon requeſt to him made ele them, 
the Vendee may well zppoint them, and cut them dowa for him, 47. 44. 
E:3.43-44 E:3.28.4cc. 

He who grants to meto be acquitted apainſt R. and his Heirs of Ser- 
| vices, @c. ſhall acquit me agaioſt.the wife of R. Tenant in Dower of the 
Services,z1 E:1,Mdeſne 55. 


_ LG NC WY — 
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XXVILL. Where a Grant ; ſal be ſuffi ient to charge Land \Cc. 
and by whit words, and where to charge his Inheritance, 
or the perſor,o or the Inheritance of another. 


Ote, That he who is-not actually ſeifed in poſſeſſion or reverſion, 
N can never chargethe land : And therefore he who acknowledgeth 
a Fine, and recakes it by a render , cannot by that render charge the 
land, 7 E: 2.14. Fines $3.2 E:3.8. 

' Alſo the Conuſee cannot reſerve a rent upon the render of the 

11nd,g E. 3.6. which is not Law; But the Conu.ee by Fine may wel 
prant a rent to the Conuſor by the ſame,”* c. for the Fine doth ſuppoſe 
him ſtiſed before, 4 E.3:41.19 E 4.2. and 19. v4. 19.E: 4.2. and 4. the 
Prior of Morton, and Prior of binghams Cale. 


Alſo the Feoffee by Indenture where the Feoffor reſerves rent, May Lc Price 
grant by the ſame Deed, that the Grantor ſhall diſtrain, yet the Feoffee ;7 ix, ton and 


1s not ſeiſed at the time, 7 E. 3.19. 


P, 07 of JOU! 


But if a man grant a rent out of the Mannor of D. whereof he hath bs ca/c 


nothingat'the time, this is void, 14 E.4.31.10 E.3.49.a|tbough he pur- 
' Chaſe the Mannor afterwards, otherwiſe if ſuch acharpe be by Fine, Per- 
khins 1 5:vi. Fitz:t. Eftoppelt 107.acc. If the beafts of the Grantor come up- 
on the ſand, the Grantce may d:ftrain them, by Hortox. 

Schard faith, That apx4, in, and de, ace ſufficient words to charge a 
Freehoid,29 Af: 22. Partition 12. 

And ſo faith Huſfey,19 E: 4 8. But he ſaith, That: (pro) is no wordto 
charge land, and therewith agrees Schard in the Caſe before. Asif 1 
grant B. twenty ſhillings of rent pro ſuch ian, it is no Rent: charge. 

For the word (eFpxrd) ſee 41 E315; 

For the word (») 15 E.3. (harge 9. 7 E:2.9. 

For the word. (de) 22 A[.c6. De molendino. 

Percipiend. de me & h:redibus meis. that is of me, &c. in Moelendine, 
by choſe words, the Mill is charged, 46 E.3.18, ae CManerjo: See more of 


(") and (de) 14E:3 $3+5 Fo + 
The - 
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The Land ſhall be charged by a Grant to diſtrain,g H: 6.9. 26 A/: 38, 
_ by Skipwith. ; 
See C.7.0071 1 A man grants aRent iſſuing out of ſuch an Ox-gang of land percip;. 
Butts C2je 36: :xd by the Tenant, with clavle of Diſtreſſe elſewbere, yet the Ox-gang 
is charged,2 E:3.21.5 E.3.66.e4/. 169. ED) 

Obligo terras in B, ad aiftriftionem pro, &c. is a good charge, 4 E: 3. 
44. Avowry 165. 

So Conceſſi teners I.S. in,&6.29'E. 3, A/:366. 

A Feoffment made, untill the Feoffee levieth ſo much money, good, 
and he ſhall retain the land for the charges. 

A man grants the Services of B: his Tenant, with Diſtreſle elſewhere, 
yet after Seiſin the Tenancy is charged. And ſo ſhall the Affiſe be 
brovght,2 E:2.A/.1 6c. 

Allo a Grant to charge land, c. ought to refer to certain ſand, place, 
and thing, &c. As if a man grant me Common, and doth not ſay in what 
place, &c. it is void, 9 H:6.39 But a grant of Common »bicanque averia, 
gerint, is good, g H:6.9.and 36, But he who claims ſuch Common ought 
eo alledge in fac, thar the Cattcl! of the Grantor were depaſtured upon 
the land, whereof, &&c. at the time of the Grant, or before, or after; and 
therefore becauſe he did not do ſo, a Repleader was awarded after Ver- 
di&,g H:6. 36. Kepleader 8. 

Grantee of certain land, &c. cam communia in Braers & HMoris, &c. 
brougbr an Aſſiſe as of Common in grofſe, and took nothing, by reaſon 
of the noncertainty, 15 E:3. Aſi/e 111. 15 Aſc 5. | 

A man grants Common infra metas & bond in ſuch a Town: And by 
the opinioa of Hs, none of his ſeverall lands ſhall be charged by ſuch 
gencrall grant, if he hath other lands ujed as Common, 15 E:3. (ommen 
12.14 Af.22. 

| A Grant of a Rent ſhall be good to charge the perſon where the Pre- 
miſles of the Deed is a perfe& Grant, and the percipiexd, is to charge the 
land, or another thing which che Grantor cannot charge: As if a man 
grant to me ſuch a rent, percipiend. of ſuch a Mannor, Land, or Tene- 
ment, 0, where in truth he hath no ſuch, &-c. his perſon ſhall be charged: 
So if he recite that /.S. his Tenant doth pay bim ewenty ſhillings per a»- 
»#m rent, and he grants to me cen ſhillings percipiend, of 7. $. wherein 
eruth he hath no ſuch Rene, his perſon ſhall he charged; and if he hath 
ſach a Rent, it ſhall be a Rent. ſeck with the Attornment of 7. S. But ifhe 
grant to meten ſhillings of the ſaid twenty ſhillings, where he hath no 
ach, this is void. ſee 9 H:0.13. and 53 Annuity 45. 

Particion being made between Parcexers, where the one is married, 
and her husband for equality of partition doth grant arent to the other, 
this is good, and ſhall bind the perſon and Inheritance of the wife, the 
particion being equali,29 Aſſ;23:partition 12. E ”y 

If a-man feifed of a Mannor \grant a Rent-charge out of it, Pro- 


viſe, that the Grantee ſhall not charge the Mannor, the ſame is good, 
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but he may charge the Perſon, but if the Prov/o be that he ſhall not charge 


ſuch a parcell of the Mannor, it is a void Provs/s. 


17 eAſſ.10. If a Rent be granted our of a Mannour percipiend. in 20, 


acres of it, this limitation doth: not diſcharge the Mannour : fo if the 


Grant were out of 20 acres, Provy/o that he ſhall not diſtrain in 10 acres, 


if the Provs/o be, that he ſhall not charge the Mannor, nor any thing 
but the twenty acres onely of the Demeans, the ſame is void; for where 
the Mannour 1s diſcharged, the demeans alſo are diſcharged, vide}P low: 


copitat. 229 Acc, | 
If the Tenant grant unto his Lord to pay bim twenty pounds for re- 


lief when ic ſhall be due, &c. this is good tochargethe Tenancy, 3 Z: 
3.13» 


— 


_— 


X XIX. Wherea Grant of a R:nt to hins who is Tenant of the 


Land, is good ;, and where he ſhall take it by way of Grant,and 


where he may grant the ſame Rent over, 


A Woman ſeiſed of Land charged with a certain Rent, took husband, 
and had iſſue two ſonnes, the Husband purchaſed the Rent in Fee, 
and granted it to the younger ſonne in Tail, and the opinion of Chantre/ 
and Herle (as Fitzh. abridgeth the Caſe) was, that the Grant was not 


g00d, becauſe he was entitled to the Freehold of the Land at the time of * 


the purchaſe, and he himſelf was never actually ſeiſed of the Rent,and ſaid 

be had not a Seifin of which the wite ihould be endowed, bur had ſuch a 
Seiſin whereof a Formedon in the Reverter would lye for the Donor, if 
the Caſe were ſuch, and if he had purchaſed the ſame Rent before che 
enter-marriage, the Grant had been good, becauſe it was once executed 
in him by an acuall Seiſin by Chax:rell, 5 £.3-16, Formedon 42. 

If the Lord grant his -Seignorie to the Tenant, and a ſtranger, yet it 
ſhall enure by way of extinguiikment for one moiety, by Perkins 18. 
and therewith agrees. Littleton, 34 H.6.41. and Telverton here faith, 
that all is extint. - | | 

Lord and two Joint-tenants are, the Lord grants his Seignorie to one 
- them, it. ſhall enure by way of Grant for the whole, by Perkins, 

HATE. 

So a Grant of a Rent-charge, where he was once ſeiſed of it, 5 F. 
3.17. = | 
The Grantee of a Rent-Charge may well grant it over before acuall 
Seifin, 36 Aſſ.3» | 

An Aſliſe of a Rent againſt the Feoffee of 7. who granted it, he did 
alledge the grant of the Father of the Plaintiff who was grantee for life, 
of the ſaid Rent to his Feoffor -who granted it, and the Aſliſe awarded, 
becauſe he was Tenant atthe time, fo ſuch a Grant was not good by the - 
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.opinion there, 3 E.3-12 Aſi/e 171.3 Aſ.7 Aſſ- 184. Littleton contr.Con- 
 firmation fol. 37. 


RIOTS 
: | ——C———— — 
' ll ; £ 


X X KN. U here theGrant of a Rent ſhall be cn'urged by Con fir. 
mation aſter, or Releaſe, and where the Confirmation ji;a/] 
amake a ncw grant, 


A&A Man makes aLeaſe for life rendring Rent, and grants over the ren: 

- FAco take 'a Tenant for life, and dieth,the Tenant dieth, the heir enter; 
and confirms the Grant of his Father,with clauſe of Diſtreſſe,this is 5000, 
14 E:3.Aſ.109.14 Aſſ.14.26:Aſ38.A viſe 241, 

A man reciting a Grant of his Father of ſach a Rent to B!. for life, he 
confirms it, and further if the ſaid Rent be behind he grants to Z. by the 
ſame Deed that he may diſtrain &c. this 1s 500d, and B: ſhall have an 
Aſliſe of the Rent upon it, without ſhewing the Deed of the Father, 13 
E.3: Monſtrans ae ſaits 170 | 

A woman ſeiſed of a Rent-ſcrvice grants it over, and dieth before at- 
zurnement, the Tenants deliver a pawn unto the Grantee by way of at- 
rurnement, the heir doth releaſe to the Grantee all his Right, and upon 
that matter, and Seiſin and diſſeilin found, the Grantee did recover in an 

- Alliſe againſt him who releaſed &c.16 E.3.eAſ:74, If he was but Pernor 
at the time, the Releaſe is worth nothing by Lirrlerox, 15 £.4 $: 

A man granted a Rent to D: for term of life our of certain Land, the 
remainder to KR. for life, and afterwards releaſed all his Right in the ſaid 

| Rent to R.& c.Et þ contigerit dittrem redartum &c. bene licebit Prof 
R. Hered: & aſſignatis ſuis arſtringere 1terris predilt. &c:it was ad judged 

that this is a good Fee by the laſt clauſe to diftrein ro him and his Hetrs, al- 
though it be by another Deed, and although there was no Fee of the rent 
before this Releaſe &c.8 H:4: 18: Releaſe 19. | 
Note, .Li:tleton holdeth the contrary of ſuch Confirmation where the 
Rent was not before Confirmation, and faid, there was no difference bc- 
tween Releaſe and Confirmation, as to that intent. 


——_—  — —" 
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..LXX1,. Where by grant of one Executor all paſſeth which is in 
' © © him and inhis Co- Executors, and where one executor may make 
. e grazt 10the husbandof bis Co-Executor, 


*T* And 4. Executors of the Conuſee of a Statute Merchant ſued Ex- 
LL © ecuition &c: and T. granted his eftate to N: husband of 24: her 
Co=Executriy, and died, the Husband 'granted all his 'eftate to H: and 
afterwards the hus>and and the wife of their eſtate made an Indenture to 


One 


'.* Grantsof common Perſons. 
one B:. and delivered him the Statute, but not Seiſin &c all this matter 
was found; and B. entred upon H: claiming ſuch eſtate, and that others 
are Tezancs of the Freehold not named &c: and it was adjuoged that H: 


the Plaintiff ſhall recover, for when B, doth enter without Title he ſhall 
be ſaid Tenant by Diſſeifin againſt the difſeiſee &c. 42 £.3.9. Aſi/e 130. 


 ——— —_——_—— $__ rear ens,.,o_ — EE 
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XY XX I1. Wherethe Grant of a Rent, the Remainder to another 
in Fee out of Land &c. is good, n here a Grant to two the 
R.:mainder to one of ihe, 


Man grants a Rent out of Land, the remainder over &c: and gocd, 
and atterwards relcaſeth in Fee,all is good, $ H.q.18. Releaſe 1g. 

It is faid that a Reivaiiider may be well granted over of a Rent, which 
was not betore, becauſe all as one Grant, but a Reverſion of ſuch a new 
rent cannot be granted over, becauſe he hath nor ſuch reverſion, 15 £:4. ac, 

A Rent was granted out of Land to two.and to the Heirs of one of them, 
and good, Quere if he which hath the Fee may grant it over living the 
other, 3 E:3.12: A/si/e 171: the ſame Caſe 3 Aſ:7:eAſſ.184: 

A Remainder to the Donee in Tail ſhall not veſt untill the Tail be end- 
ed, and theretore the ſiſter of the half blood ſhall have it, and rot the 
unckle of the ſpeciall ifſue, who was ſeiſed, 37 Aſ:4:7 H:qi23: 

See 11 E 2:Fines 123: Thata Remainder may be well of a Rent which 
was not, but the ſame ſhall not commence by Fine: 

Of the Remainder to the right heirs of a {tranger, and where the youn- 
ger ſon ſhall have the Remainder as right heir, betore the iſſue of the el- 
deſt Son, who dieth before it falleth, See 7 H:4: 7: 1veWrie 49. 

A man grants to another to be meaſirer of his Land,and by the ſame 
Deed grants the ſame Office to another to occupie after the death of the 
firſt Grantee, this is good, and yet there was no ſuch Office nor grant 


before, 30 4fſ.4.Grants 41. 


_ — —o—_— os OA one Ie = Cn 
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XXXIII. where a Grant f/ all be determined by the att of the Granter, er 
at his pleaſure , although it be eſtate of Free-hold , and Where at the 
pleaſure of the Grantee, althingh it was of an eſtate of inheritance. 


Man granted Land to T. for life ##mmeodo ſolvat 12 Marks per an- 
num to the Leſſor, and bringeth an Alliſe of the Rent, yet this Free- 
hold is determired at the will of the Leſſee, «//i e 172. 

50 of 2 marksof Rent granted untill the grantor pay him 19 marks ceſt,is 
a ireehold conditionall, bur if the grant be untill thegrantee hath levied 109 
marks this is but a leaſe for five years, 33 E.3+. Aſie 327. and 33.4ſ. 

| | PpPpP 15: 
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15. verdift 42, But ſee there, that ſuch condition found by VerdiR, al- 
though it was for an Infant, where the Deed was an abſolute Grant for 
life, was holden of no effet, but the Alliſe remained to inquire if there 
was a deed of it. 

A man grants a Rent to his Son out of ſuch Land, and dieth, the Land 
deſcends ro the Son , who brought Debt againtt the Executors of his 
his Father, and well, for it was at his Election to haveit a Rent or an an- 
guity, 45 F.z.,Executors 71. 

The Diſſeiſee accepted the Land upon an agreement in the Country, up- 
on condition that the diſſeiſor be bound to him in a Recogniſance,and that 
being pendant the Aſliſedid abace ir, if not that the diffeiſor might enter 
for the Condition broken, and had re entred in fac, 10 E. 5.50.4/- 

;/e 163. | 
4 A Feofiment made to the wife, the Husband being beyond Sea, was 
utterly defeated, and develted by the diſagreement of the Husband at his 
return and refuſfall to take the Profits, Perkins 9.15 £.4:1. by Littleton, 


— 


— 


XNXXIV. here a Grant of the Leſſor anuring the Term of Trees is 
good, OC. Where not, | | 


1” Waſt by an Abbot for cutting down of Trees againſt Tenant for life 
of the Leaſe of A. his Predeceſſor, the Defendant ſaid, that the ſaid 
Predeceſſor gave the ſaid Trees to a ſtranger, for which the Defendant 


\ cut them down, and delivered them to the Grantee, and that was hol- 
. Cea no Plea by the Court, for the Grant is nothing worth, if the Prede- 


ceſſor had not cut them down, or commanded the Tenant to cut them 
down, alſo if he plead the commandement, he ought toalledge the ſame 
executed inthe life of the Grantor, otherwiſe it will not ſerve, 21 H.6. 
q5.Waſt 53. ES . 

If the Leſſor command his Leſſee for life to dig gravell &c. this is void, 
and he ſhall have Waſt for the digging, notwithſtanding the Comman- 
dement, for he himſelf had nothing to do in the Land, during the lite 
of the Leſſor, but Bryan ſaid, that ſuch Command to fell tres, ſhall be 
500d, for the Trees do belong unto him, 2 H.7.14. 11 H.4.31. 


——— 
— —_ 
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XXXV., where the Grant of the huibad and wife during the Covert wre 
ſrall bind the wife a(ter by the Deed and where they de not grant. 


by Fine, and where it is veid again(t the wife. | 


ET GuarCian aſſigns Dower to a womsn now Covert, by Indenture: 
- and the husband and wife gra'it to him a Rent out of the ſame land, 
And it was adjudged, it ſhail not biadche wife, becauſe ic is got ſpecially 
I &- 
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recited inthe Deed, that the land is more worth than her Dow r,and that 


that rent is granted for equality, 17 E:3.9..Avowry gs. | 

A maa acknowledgeth a Statute unto husband and wife, who render 
him a rent, @c- and it was not recovered, becauſe the wife ſhall no: bz 
examined in ſuch Fine,5 E:3.24. Fines a5. | 

The husband and wife having a uſe. of an Advowſon in the right of the 
wife, may well grant the ſame, but it ſhall not bind the wife after the 
death of the Husband, 6 H:7.3,Grants 39 


Note, where hu: band and wife, Leſſees by Indenture, make a Cove- 


nant touching their Eſtate which doth net bind the perſon, nor the Inhe- 
ritance of the wife, but onely the land leaſed, &c. the ſame ſhall bind the 
wife agreeing to the Leaſe after the death of the husband, as. a Coveuant 
to pay rent for the land, and to double the rent for defanle of payment, 
&-c, But a Covenant that they pay twenty pounds upon a paine, &c. or 
that the Leſſor ſhall have fach aſſurances for the rent as he will deviſe, or 
that he (hall diftrain inthe land of the wife, and« the like, ſhall not bind 
the wife after the death of the husband 45 E:3.31. | 

A man covenants with the husband and wife that he will levy a fine to 
them, and they covenant by the ſame Deed to render back the land to 
him,8&c. the ſame ſhall not bind the wife,r5 E: 4.29. vi. 44 E:3.33- 

Husband and wife Lords in the right of the wife, upon compoſition 
with the Tenant, change the Services for Rent, or other Services, this is 
g00d, becauſe the wife hath © nid pro que,r1o E.3.23. 


W—— —_———_—_—_—_ 


XXXVI. rphere aGrant of Annuity made by two ſhall be one Grant, 


Nnnity againſt R: the Arrearages of an Annuity by him granted 

unto the Defendant for life, and ſhewed the Deed, which was, T hat 
R: and VF. bind themſelves untill promoted unto a Benefice: And the 
Deed was, Obligamus nes & utrumque neſtram, and doth not ſay,is ſoli- 
de, yet all was good apaintt R. alone, and at laſt iſſue was taken upon the 
ſafficiency of the Benefice. 


D— - a—_— 


XXX VII. Where a Grant ef the Lord a'l change the Services in him 
and the Tenant, and part ſhall be new Services, ana where he ma) 
grant to meke another thing for it. 


He Lord prants unto his Tenant for his eaſe, he ſhall do his Sui: 
T atich is due at his Court of (*: at the Court of B: this is a good ex- 
cuſe for the Tenant, bur by that che Suit at the Court of C. is not de- 
termined, 3 E:2. Aion ſur Statute 24. So Berry faith there, if upon a- 
oreement I take two ſhillings per ann»m, for my Suit there, and be ſct- 
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| Grants of common Perſons 


| ſed of the ſame rent for forty years, yet the Suit is not gone, but I may 
have it apain when 1 pleaſe. | 

A Seigniory diſcends to two Parceners, which take husbands, one hath 
iſſue, and dierth, andupon compoſition between her Husband , their 
Son, the other Parcener and her Hu>band, and the Tenant, the Services 
are changed of pait for other Services, and in part for rent, and ſeveraily 
aſſigned :othe Tenant by the Curteſic his iſſue, and to the other Parce- 
ner, aad now a Coſin and Heir to che IiTue of one Parcener; and alſo of 
the other Parcener mike entire Ayowry for the whole, and good; But 
after the Plaintiff did demur, becauſe they did not all«dge Seiſin of the 
new Services, which were ia lieu of the others, and did not begin with the 
Tenure, for which the Heir oughe to alledpe Seifin of them, by Pars. 

quare 10 E:3.« AvoWry 238. 

Avowry upon a Prior for a hundred ſhillings for relief, becauſe that 
| the Predeceſſor held of the Anceſtor of the Avowant by Knights ſ:rvice, 
and upon debate he upon the aſſent of the Covent granced to hold by the 
ſame Services, and further to pay a hundred ſhillings for relief at every a- 
voidance, and lev:ed Seifin &c- and good, yet there was no clauſe of Di- 
- fireſs in the ſpecialty, for it ſhall be intended Service, &c, 20 E: 3, A- 
vowry 124. k 

The Lord confirmes the Eſtate of hs Tenant to hold by a pound 'ef 
Pepper for all Services, Pro [ervitio + homagio /u0, and grants overthe 
Seigniory, the Grantee cannot avow for fealty : Ic was ſuch that ſuch 
Homage lie:hin privity. Alfo 7/i/6y ſaith, That he ſhall no: avow for the 
leſſer Services relerve,26 E:3 16. Avowry 246. 


See a good caſe, 14 H: 4.18. That this is good, although the Tenaxt 
had nothing at the time. 


Pi) Gl 


£229225203092022.96 
EEEW 


l. What things may ve enquired of in the Leet. 


N a Leet, a man ſhall enquire of Paines, and of thoſe who are put in 
[ Decineys, and that cannot be in the Sheriffs curn,18 H:6. 13. Leer 


and Hundred. 1. | 
The not uſing of Paires or Markets, according to the Grants of the 


K-ng,&c. ſhall be enquired of before Juftices in Eyre, or in the Sheriffs 
Turn 22 H:6.14. Attion upon the caſe 11. 

All Felonies and petit Treaſons which were at the Common Law,are in- 
quirable in the Leet, or in the Sheriffs Turn but ©f the death ofa man, 
7H 6.13. by Cotte/more, Leet 10 22 E:4.22.41.Aſſ: 30. Where the Lord 
and Steward of a Leet were 3merced for inquirage of the death of a man. 

Feluny giver: by Statute which was not at the Common Law, is not in- 
quirable ina Leer, but where the ching done was at the Common Law, 
an! greater puniſhment is g ven by Statute ſuch thing ſhall be enquired. 
ofin the Leet, as i: was at he Common Law : As the killing of his Ma- 
ſter ſha'l be enquired of as Fel-»ny. and Rape, as Treſpaſle, for the King 
himſelf canno: uſe a Leer otherwite then it hath been uſed, nor by the 
ſame re:ſon grant to another to uſe it otherwiſe, 8 H:7.4 Leer 3. 

A man was amerced in a Lect fur not cleanſing his Dircch; and it was 
alſo awarded that he ſhould be diſtrained to amend it a'ter, and upon de- 
fault rhe Lord {h-uld avow for that pain ſo fer P:29 E.3.36. 

He who bath a Feiry is bound to uphold it, ſerve it, and repair it, and 
this is enquirablein the Sheriffs Tu;n,or before Juſtices in £yre, by N-w- 


ten,22 H:6.t4. 
The property of a Chattell preſented in the Lect or Hundred, by pre- 


ſcription, 39 E:3.35. 

See the Statute de viſu Franciplegio An.18 E.2.Raſfall Leet 1 Of Ap- 
parell according ro che Sta'ute, ,24 H:8.cap:13.41d I,and 2 Phil. e& Ma. 
cap:2, Of Apprentices,7 H:4.cap.17.Art'ficers, A» 2 E.6 cap:6.Of Shoo- 
makers, Tanners,&c. An:2 E.6.cap:9. Croſs. bowes,, An: 33 7:8. gap:6. 
Crowes, An: 24 H:8.cap:i0 Fiſh, Ax: I Eliez:cap:5- High-waies, 2, and 3, 
Phil:3nd Maricay:6, Hunters,14 H:T ca :11,Maſters 7,, 


H. 
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Leet. 


. T1, The Order of the Leet, an1iwhen it ſÞ.11/b2 bolten, and wi, 
ſhall be ſworn there, and of two manners of Leets, 


Leet may be well holden, at any place within the Precin& of the 

A view,&c. But a Court Baron ſhall be holden in a place certain, by 
Brian,s H:7.4.Leet 4. | 

Geanerall Leet which was by the Common Law, ſhall be holden twice 
every year, by Portington,18 H:6.12.Leet 1. But Brian faiih, That the 
Leet ſhall be holden but once in the year, by the Statute of 2ſagna Char- 
i4,8 H:7.4, | 

Suit ke ; Leetis for cauſe of Reſiancy, and that ſha'l not be at two 
Leets, bat well at the Leet and Torn of che Sheriff, for there many things 
are erquired of for default of the Leer 18 H:6.13, 

My Feoffee of parcell of my M1nnor, yet ſhall do Suit at my Leet hol- 
den within the ſame Mannor, by Stene,,qo E:3.10.. 


Note, if a man hath a Leet which hath been holden at a day certain, if 


he will change the day,'and hold ir at another, this is void , and withour 
warrant; Otherwiſe it is of a Court Baron, as it is ſaid, 38 H:!:,7. 
Leet 2. | | | 

Note,by theopinion of the whole Conrt,that every man ſhal be in ſome 
Leet, and ovght to come thither by reaſon of Reſiancy, as well the Ser- 
vant as the Maſter, &c. 2 H:4.16.Leet 9.18 H:6.12. 


Newton faith, If a man be riding where the Leet is kolding, the Ste-- 


ward for want of Jurors may compell him to be one of the Jary there, 7 
H:6.13.3 H:7.4. But by Thoyp in a Leer and Hundred, the Lord ſhall 
make the Freeholders to be ſworn, notwithſtanding the Statute of Xar- 
bridge,cap:22.39 E:3.35.Leet 6. but ſee 44 E:3. The Lord of a Leer ſhall 
cauſe the Suitors to be of the Jury, which ſhall not be in a Hundred, qae4 
nota, 44 E:3.19. | 

In a Leet or Hundred, if a man will not be ſworn, he ſhall be fined, 
and the Lord may impriſon him untill he hath paid his Fine, and he ſhall 
be amerced and diſtrained for the Amercement, 31 H:6.Leet 17. | 

The Prior of £.who dwelt within the Leet of the Abbor of Ram/ey,did 
preſcribe to be warned tothe Leet by fifteen daies, to fit there with the 
Steward, and to have the Fines and Amercements of his Servants and 
Tenants within the ſame Leet, Note there, that the Abbor did claim it 
by Preſcription to hold a Leet oncea year, - atthe time of Eaſter ſuch a 
day,&c. 1:38 H:6.16. Ation npon the caſe 15. | | 

If i beſeiſed of the appearance of one at my Leet, although that in 
right he 15 co be attendant at another Leet, this Scifin doth «give me Title 
ina One warranto, H,32. E:2. Avowry 312.4nd H:e10E:3.8 AvoWrj155. 
by Store 4B: 3.31, I 
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Leet. 66} 

The Lord of a Mannor may well have a Leet within his Mannor: So 
he who hath not a Mannor may well have a Lect there, and ſhall enquire 
of Naſances,&c.but ſha] not meddle with no Waſte in the Mannor,g E:3. 
10.9 H:6.44, | | | 

The Feoff-e of the Lord ſhall do Suit at the Leet, notwithſtanding the 
Deed of Feoffment be to hold quit ifor every manner of Demand and 
View, for the Lord cannot diſcharge him from the Law, &c. 7 E: 2, A- 
VOWr)J 21s And ſee the contrary adjudged,$ E:2. Avewry 112, and that 
he ſhall be diſcharged of Suit at the Leet by ſuch Feoffment of theLors, 
Pro omnibas ſervitits, ſeftis, & demandis. 
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111. The Authority of the Steward, and of the Lord of the Leer, 
or of the Reſt ants, | 


Eplevin of Goods, the Defendant did avow as Lord of ſuch a Man- 
| gw where he had a Leer, &c. becauſe that che Plaintiff had ſtollen 
them, anddriven them through the Town, and Hue and Cry degjog rai- 
ſed upon him, he waivedthem, and fled to the Church : And it was hol- 
d:nno plea for the Plaintiff, coclaim property, without anſwering tothe 
waiving as before,29 £:3.38. Avowry 25 3. . 

The Lord of a Leet may imprifon him who will not be (worn, untill ke 
pay a Fine, and amerce him, and diftrain for the Amercements, 1. 31 
H:6.Leet 11, | | = 

A Tythingman who will not preſent, may be amerced by the Steward 
by uſage, &@and the Suitors may be amerced by him, for not doing of 
their Suit, by Newton : But Channtrelt (aid, The Amercement mult be 
aſſerted by the Suitors, 10 H:6.7. Ley 5- | 

C.B.part 38.Greſlers caſe, ac.10 E:3.8. Avowry 155. C.11 part-43. God- 
freys cale ac.q Eliz: Dyer 211.4c. | 

Note, the Tenants in a Leet may make By-lawes by aſſent among 
themſelves, and the ſame ſhall bind them : As chat he who puts his Car- 
tell upon the Common before ſuch a day ſhall forfeit, &c. * Alſo the Lord 
of a Leet may preſcribe to have a certain ſumme of money for every Fray 
and bloodſhed, and todiftiain for the ſame, and to ſell the Diſtreſle, 2/7. 
21 H:7.40. Preſcription O07. | 

The Baily may diftrain for a thing done inthe. Leet in the High way, 
4 E:1,e&Avowry. 232. 


IV. How 
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Leet. 


IV. How the Am.rcements forfeited ſhall be l-vied, and what ſh.t 
be cauſes lo amerce.,&*c, 

Ne 7: was amerced by the preſzntment of the chief Pledps, for that 

he-had kept with him one z#: above a year and a day, who was nor 

pur into the Decenery. this was holdcn a good cauſe. and the Amerce-. 

ment. well levied upon the Beaſts of others taken in the Jaud of f. andin 


_ his Cuſtody, 14:41 £:3.26 Avowry 65 See there he ought to remain con- 


tinually within the View fora year and a day. 

See that for an Amercement in a Leer, the Lord may diſtrain , 13 E: 3. 
12.6.C.8$ part 34.Greiſleys caſe. Vi.F N. B. 100. 47E:3 13 He cannot 
diftratn the beafts of a ſtranger as the Amercement in a Leet. | 

Not appearing ata Leetis a good cauſe to amerce a Reſiant, and the | 
Lord who diftrains for the Amerc:ment needs not ſhew for what ked:- 
ſtrainerh before the Tenant hath tendred him (omething for amends, al- 
though the Tenegnt doth not know the cauſe, 45 E: 3. 9 Avowry 80. Vi. 
11 H:4 $912 H: 7.15. 

If a man be amerced for a thing {one in a Town wherein he dwellct!, 
he may be diſtrained for it in any place within the Hundred, or Leet; 1: 
H:4.88. 

Scifin had of Sujr at my Low is a faſficient cauſe to amerce ſuch a Sui- 
tor afterwards,altaough of right he owerh Suit at another Leer, oc. 32 E. 


- 3. Avowry 112. 


A Suitor at a Leet may be amerced for not preſenting things preſenta-- 
ble, being (worn with others, and a generall Avowry good, but he may 
ſay, that there was nothing 0 be pr ſented, 10 E: 3. 9 Avery 155. 10 
H.6,7.Lib:C.Entries t Det 149 <:8.part, Grieſleys caſe ac. 

Seifin of Leet is \ufficieat cauſe to avow for an Amerc- ment there, al- 
though he hath no Title, nor Mannor there, 4 E: 3.10.11 H: :4 88. 8 E:3. 


i IT 


A Refiant amerced fr not cleanſing of his Ditch, anda pain leyied up- 
on him that he clea ſe ir after, and a Diſtreſſe taken foc not doing of it, 
&c.29E:3.36.41 E:3.26.ac. 

An Abbot was amerced at the Sher ff T «rs, for not repairing of a 
Cewſcy, which he ought to repair, &c. The Abbot in Avowry for it ſaid, 
that the Cawiey was in the Lordſhip of the Earl of A. and in his Mannor 
of E: where he hatha Leet, in which the defeRs of the ſa:d Cawſey have 
b:en preſented, time out of mind &c. andnotin the Turne of the She- 
riffs before name &c. And upon the Demurrer, he recovered damages, P: 
29 E:3.27. Avowry 247. | 

Reſian's and Tenants miy be amerced | in the Leet for re "uſing to ſwear 
38 E:3.18. Conn/ance 23. 

The Lord of a Lect ſhall not prefcr/be ts amzrce the Petit Jury, for 

their 


Lee. 


their falſe Verdidt, the ſame being found by the Grand Jury, for it isno 


»d Cuſtom, but they may be amerced for concealing of any thing which 
on preſentable chere, and this is by Cuſtomie, 4: 9 Se "0 

An Amercement in a Leet may be well levied by an Action of Debt, 
12 R:2.Ley 43.10 H 6.7. | | 
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V. Where one Leer ſhall be within the Precin@ of another Leet, 
| and where one ſhall do Suit at two Leets. Hi 


Frome faich, That he hath known where a man hath had a great 
Leet within his Lordſhip and another had a Petie Leer within his Man- 
nor which is within the fame Lordſhip, Caria regavir, becauſe a man 


ſhall not be compelled toceme to two Leets for his Refiancy, 18 H:6.13, 


Leet.t. ; | 
Yet ſee I2 E:3.Leet 7. holden by ed. and Schard Fhat he who is 


Reſiant within the Precinct of my Leer, yet he ſhall do his Suit at another 
View, &c. And my Refiant may be compelled to do Suit at another Leet 
within my Lordthip by Seiſin had,z3 E:3 Avowry 112 


A man claimed a Leet by reaſon of a Mannor which was within the 


Precin& of another Lordſhip who had a Leer, and in truth that by which 
| heclaimed was bur a houſe and land, and av Mannor, bur by uſage, Ge. 
- 4 E: 3,10, 
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VI. What differences are betwixt Lect, and the Sheriffs Turn, 
ant what things ſhall be exquired of in the Sheriffs Turn, 
and what there for default of the Lard of the Leet. 


Ee for this. 18H 6 13. | | 
The Sc.le of che Turn is V/i/# Francipleage, Doweni Regs, tews. tals 
die,ehc. Forte/cue iaith, That by che Statute of Mdagna Charts, rap. 35. 
They ought nor to enquire of no Popular Action, Ad twrnnm tent: poſt 
F 4/ch, but onely (hall have View, 5 Theethings fit integra , but at the 
1orn ©etS. Michael, c,31 H'6.Leet 11. | 
Tt the Lord of a Leer do not enquire of things inquireable, and puniſh 
them, the Sheriff in his Turn ſhall enquire'ofchem,and ſhall puniſh chem, 
a 'd in his default che Kings Bailiff or Juſtice in Eyre : But the Lord ſhall 
have the Amercements upon enquiry had before the Sheriff, or before the 
Jutticesin-h dejauin, Af= ro Hz4-44 Door 3..fee 28-E 3. 95. the deftulc 
ought 69 doimjedged;; 1 noo ES —” 
He who haghia Face ora Market, is bound to" nphold it , ortierwife he 
| Qqqq ſhall 
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ſhall be grieyouſly'amerced, and this is enquirable before the Sheriff or 
before Juſtices in Eyre, M; 22 H:6.1 4. eAtion wpon the caſe 11, So of a 
Ferry there. 
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VII. Whether a Leet may be parcell of « Mannor or Hundred, or 
appendant to a Chappell. : 


Ote, by Davers, Townſend, 'and Briex, that a Leet may be parcel} 
Net Hundred : And Bries ſaich, That it may be parccll of a Man- 
nor, as it hath been adjudged,8 H:7.3. Lect 4. 

A Leet may be well claimed by reaſon of a houſe and land, but not as 
appendant to a Chappell or Chucch,io E:3.5.4 E:3.10. 

A Leet claimed as appendant to a\Mannor, was holden good, 13 E: 3. 
Leet 7.and therewith agrees 4 E:3.10. A TD 


—_ 
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VIII. How Preſentments in Leets ſhall be traverſable. 


Ote, Schard faith, That ifa thing be preſented at the day in a Leet, 

this is as Goſpell, if it paſſe that day without being repealed : And 
therefore if a falſe Preſentment be made, he ſhall have an Action of faiſe 
Impriſonment the ſame day againft the Preſentors, bur if he ſtay untill an- 
other day, it is otherwiſe : And he who is amerced there for Purpreſtare, 
or other Nuſans in Avowry for the Amercement he ſhall traverie in no 
point. o/by, If it be preſented that he hath levied aD'tch over the 
high-way, if the Preſentment be falſe, he ſhall have Treſpaſſe agaiatt him 
who throwes it down by force of ſuch Preſentment : And ſo of my houſe 
abated by reaſon of ſuch falſe Preſenrmenr, Hil 21 E: 3. Ber 271. 

He who 15 amerecd in a Leet, may traverſe the Refiancy, but he ſhall 
not ſay, that the place where, ec. is within anottier View 4 E:3-12. 10 E: 
3-5-41 E: 3.26. But if he hath been ſworn in my Leet he ſhall not have 
the Traverſe,q E:3-31.10 £:3.9. = 


IX. #bat things ſbatl be enquitd of in « Hand _ pot, bz 
” real! way be tothe Hundred, and how Sxit Service. 


F Suit real, at a Flandred, which is by reaſon ofRefrarcy, there ſhall 

JD | / 05% SY" IAG? < of nr ey ay rg make a Feofiment to 

hold: to him by Sair, this is Suir-ſervice, and be ſtiaibzoquit him 2 But 
- Jack Suirs reſerved by Lord afterthe Hundred pranced} ſhall wot bs for- 


I 


Tuſtices of Peace, &cc.. 
feited to the King by Forfeiture of the Hundred; by yilby. An Enquiry 
in a Hundred ſhall be' of breach of Aſliſe, and of other things for the 
keeping of the Peace, &c. 4 £33 42. Aeſne 42. | | 

Schard faith, That a Hundred is a thing not enquirable, and cannot be 
put in view, nor charged, &c. 3o Aſ.5. 


NR ESE 
I. Fuſtices of Peace and their eAuthority, 


A N Indiment taken before a Juſtice of Peace, of money counterfeit, 


and the like, 15 not good by the generall Certificate, that is to ſay, 

Coram Tr fuſticiar. ad pacem : Bur the Certificate ought to be 
further, Nec 0» fuſticiar. &c. ad asver/as felomas, offenſ  tranſ/pr. & alia 
malefatta andienda + terminanda. For the Commiliton of Peace' it ſelf 
ſhall not be to enquire of ſuch Felonies,2 & 3.9. V4.4 E.6. Dyer 69. Juſti- 
ces.ot Peace may enquire of Murther, becauſe it is Felony,vs.C.8. pars 68. 
C.4.part.ac. 

Danby ſaith, That a Juſtice of Peace may make a Deputy to take ſure- 
ty of Peace ofa man, and by the ſame Precept to give him authority to 
ſend him to the Goal, if he ſhall refuſe todo it,7. 9 E.4.30. Falſe Impri- 
ſonment 4. See there that the Sheriff made ſuch Deputy, and good. 

Note, that Juftices of Peace ſhall rake no Appeal, of no Approver, nor 
of other, &c. 2 E.4.19 7 uſtice of Peace 5. 

Note, by the Stacute of Forcible encry, the Juſtices of Peace have pow 
er to enquire of that, ard if it be found, to make Reſtitution to the party: 
And it was ſaid, that one Juftice only might take Inquiſition in no caſe, 
if it be not ſpecially given by Statute. Telverton faith, That they may re- 
cord, if any Aſſembly with torce be before them at their Seſſions, without 
preſentment; So if they be di{turbed with force to come to their Seſſions. 
And it was ſaid, That at the Common Law they might enquire of every 
Aſſembly with force, but they cannot enquire of an Entry with force be- 
fore the Statute,7 E.4.18. yet there it is ſaid, that it need not ſpecially be 
alledged that the Inquiſition of the force was taken at the requeſt of the 
party.  - | 

One Juſtice of Peace hath power to remove the force, where a man en- 
ters with. force into. lands, and alſo he may record that force, and may 
commit the party to Priſon, by the Statute, 21 H:6.5. 

And the party ſhall not haye Traverſe to a matter recorded by one Ju- 
ſice, 14 H.7,8. 

Note, if a Juſtice of Peace aſſemble people to arreſt Riotous perſons, 
whereof he is informed. he ſhall not be puniſhed for that aſſembling of 


Qqqqe hem, 


Zuftices of Peace, &c. 
them, although not Riot be made, otherwiſe it is where he ſuppoſeth ſuch 
a Riot, without information, and there is none, &c. And if one ſuch Ju- 
ſtice ſitting in Judiciall place, as in the Seſfions, ſuch one committing a 
Riot, he by word may command him to bearreſted, and may record ir, 
and the other ſhall traverſe it ; Otherwiſe it is upon ſuch Arredt, if he do 
not fit in Judicial place, there he ſhall traverſe, it if he made no ſuch Ri- 
ot, e.And he ſhal not have treſpaſſe againſt theJuſtice,or may make Reſ- 
cous upon the Arreſt, 14 H.7.8.7»ſtice 9. See there, that he ſhall not have 
Traverſe upon ſuch Record made by two Juſtices ; and their Record ſhall 
not ſerve, but where they themſelves ſaw the Riot, & c. 
_ - And Fymnx faith, That when a Juſtice of Peace arrefteth any man for 
miſdemeanour,&c. he _ commit him to Priſon without demanding if 
he will find Sureries, for the other is to tender the ſame, 14 H.7.9. 

' Note, that a Juſtice of Peace may Arreſt a man to find ſkrety of 
Peace at his diſcretion, and afterwards let him at liberty, without find. 
ing Sureties, and he ſhall not be puniſhed for the Arreſt , becauſe he is a 
Judge of Record, 9 E.4 7. A Juſtice of Peace need not ſhew his Patent, 
when he juſtifies by it, &c. 9 E.4.2+ | 

Note, Iuftices of Peace have not power to aſligne a Coroner to one 

who becomes an Approver, norto enquire of Treaſon, 9 E. 4. 1. F«ſti- 
ces 7. | 
Note, the Conſtables bave power to Arreſt a man, and 0 make him. 
find ſurety for keeping the Peace, but upon-no paine, and if he will not,- 
they have powerto impriſon him untill he find Sureties, 3 H:q,g. 

Note, It a Labourer be committed to Priſon by the Lord of the Town, 
or by Juſtices of Peace for not ſerving, they thave power to command 
the Gaoler to ſet him at jiberty, for they may commic him upon a ſag- 
. geſtion: But where he is committed to Priſon by Writ, he ſhall not be 
Ciſcharged without a Writ per Cariam,14 H.6.8. Labowrers 5, 

A Juſtice of Peace ſent his Letter to the Sheriff, ro arreſt ?. lalledging 
that he was indicted before him of Murther, by which he arreſted him, 
and carried himto the Iudges, who went to deliver him by the faid Let- 
cer, without other Ladictment agaiaſt the Priſones, 3 &. 3, Hin. North. 
3.0Os | | = $2 
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l. Fuſtices of Oyer and Terminer, and their 


eAuthority. 


Pon preſentment before Juſtices of Oyer and Terminer, of a man 

killed, which is not Felony ; as ifhe fall upon the Fork of another, 
they cannot let the other to Mainprize, but the Sheriff may well do ir, 
and he ſhall have a Pardon of Courſe upon the Record removed into the 
Chancery, [tin North.7 E.3. Corone 36t. 


The Chancellor ſhall make a Charter of Pardon of Conrfe to him who 
kills a man /e defexdendo, upon a Writifrom the chief Juſtice, certifying: 


the matter, he is bailable,z Z.3.1tin.North, Corone 361. 
Note, That before Juſtices of Oyer and Terminer in Treſpaſſe, if the 


Defendant put himſelfupon the — be _ not have Eſloin after the 
they are Juſtices Itinerant, but other-- 


tirſt day after the Miſe joyned, an | 
wiſe is it in the Common Pleas, T. 19 E. 3. Eſſoin 173. See the Statute of 
HMarlebridge,cap.13. | 


They cannot enquire of rhe Raviſhment of an Heir, for that is grow | 
by Statute, and ſhall be by Writ onely, but they may well enquire of it as- 


a Treſpaſle,&c'29 Af 35.Guard: 20. 


Rut ſee, that they cangot alledge Error in that which they do in ſuch 
matter, but ought to alledgeit to the Juriſdiction before themſelves , 29 


E.3.48. Guard 160. : 
A Juſtice of Oyer and Terminer is of Record , and therefore where ſuch 


2 Juſtice was indicted, for that he had entred an Indi&ment 'taken before- 
him againſt one, as of Felony, where he was Indi&ed but of Treſpaſle, 


the ſaid Preſentment againſt him was holden as void by all the Juſtices, 
27 Aſ.18. | 


Where the Inquiſition is to enquire, &c. the Juſtices cannot do any” 


thing before Inqueſt taken,&c.z0 Afſ. 5. by Schard. 


A man ſued Treſpaſſe before the Inſtices of ;Oyer and 7 erminer, and 
mean between the Action brought and the Judgment, A new Commil- - 


10n of Oyer and Terminer was granted through the whole County, yet 
it was holden cleerty, that the Indgment of the firſt Juſtices ſhall be good, 


and all other things by them done, before the —_ of the new Com-- 
miſſfioners, and notice to them made ; bur the uſing of the new Com-- 
miflion ſhall relate to the date of it, but not to make void any thirg 


Juſtices + 


which was doneby the firſt Commilſlioners,1 24 Af.8, 
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Fuſtices of Niſi Prius, &c. 


| Juſtices of Oyer and Termixer through the whole County, may call the 


Bailies of every Hundred snfra /ibertates & extra, and make Inqueſts of 
every Hundred, and Grand ſnqueſts of all, and may inquire ofextor- 
tions, falſe Impriſonments,&c.q2 Aſſ.5, - 

A Commiſſion to enquire of Nufances in'the Water of Lee, and being 


' in Midal. was returned in the Kings Bench,T.19 E.3. Brief 279. 


_ . Upon a Preſentment in Oyer and Terminey, removed into-. the. Kings 
Bench, the party ſhall-have his Suic from thence; -Þy Schard ,- A, :5 Þ: 
T3 | $1 

3 A Recordare} which was before Tuftices of Oyer and Terminer, was re- 
moved into the Kings Bench for Error. And note, the Record ought to 
make mention before what Iuſtices the Plea deth d:pend : And there- 
fore itis ſufficient if the entituling at the begjnnus, be Placita coram 
H.&c.29 E:3«3 9.Brief 907. ” 


KO 
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T. Fuſtices of Niſi Prius and their Au- 
thority, #0 


Ote, iThat in Treſpaſſe before Tuſtices Itinerants, if a man be pur 
V in Inqueſt he ſhall not have Eſfoine ar the firſt day, after iſſue joyn- 
ed notwith ſtanding the Staruce, for this is intended before Iuſftices of the 
Common Pleas , but the Juſtices Itinerants of Oyer and Terminer may 
take an Inqueſt at the firſt day, although that the Defendant maketh de- 
fault,T,19 E: 2. Eſſen 173, DT 


MESNE. 


I. Fbere a Writ of Me(ee ſhall be maintainable,becauje of Owelty, 
and what ſhall be ſaid Owelty, and where Service ſhall acquit 
ſervice, and more, and where not. _ 


WW Hen: the Tenant holdeth of the Meſne by the like ſervices, Fix.v.z. 


as he holdeth over or more, this is a good Owelty, bur not e 135.6. 
contra, 4 H.6.28.Meſne 1.15 H.6, Meſne 2. | 
 Alfo the Tenant holdeth of the Meſne by a penny, and the Meſne over 
by 12d. this is a good Owelty for the penny, 4 E.3-35+fc/ne 2. But ſee 
here, that a Writ of Meſne doth not lic upon a Covenant of acquitter, 
by Markbam, nor in no caſe, if the acquitail do not commence with the 
Tenure, the opinion of B{ contre, and that he ſhall notbe pure a writ 
of Covenant, and put the Caſe of Walt &c. 4 E. 2.35. See Schard, 14 
E.3.Meſne7. 

Service doth acquit ſervice according to the rate which he holdeth of 
the Meſne, whether the Tenant holdeth more or leſfe, 4 £.4. 11 H,4-50. 
Meſne 22* 39. F.3.19.Meſne 25.5 £.3.11.6 50 30.E.2.24-HMeſme 40. 
Homage doth acquit Homage, although the ether Services are not equall, 
and 13 £.3; Meſne7. 5 E..3. 49. Meſne 42. and 59. 19 E.2. MHeſ- 
ye GO. | | 
The Meſge ſhall acquit the Tenant of common Right of the ſervices 

which the Tenant ought to do him, and oves of Right to the Lord &c. 
39H.s6 31. 
Vide 18 H.3 Meſze 74. adjudge that the Meſne ought to acquit the Te> 
zant againſt all Lords Paramount, vide 29 E.34-4cc. 
If the Tenant holdeth in Frankalmoigne, or Frank-marriage, theſe ſcr- 
vices arecauſes of acquitaile for all Services due to the Lord, 4 E.4.35-\0 
of Homage Anceftrell 19 E.2,eſne 61. 


T1. bFar 
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” Meſne. 


1. For what manner of Services « _ ſhall have acquitaile,1nd 

| where for all jervices iſſuuwy au! of Lazd, exd where for oll ſcr. 
| vices toevery Loxd, and where for damages recovered, 

A Man ſhall have acquitaile of all ſervices, becauſe of equality, if ng: 


of ſervices, which the Ter-tenant of neceflity ought to do by reaſon 


"of the Land, as is ſuit real, 4 E.3 42. Seeg9 £.3.25. 


Alſo of Comngon Rig! t, the Meine ſhall nor acquit the Tenant, but of 


Services, which be himſelf ought ro do of Right, 3943 :6: 21. But (ce 


there, if the Lord diftrain the Tenant for ſervices nor due, yet he 1! all 
have a Writ of Meſne againſt the Meſne, if he will not joyn to him 
&c. and alſo that a Writ of Meſne doth not lie againſt a Deed of 
Acquitaile againſt all people, if not that he is diſtrained by hi:n who 
hath a Seignorie in the Land &c. The fame Law of ſich Preicri- 
prion , but he ſhall have Covenant &c. but ſuch Preſcription agai.it 
all people is void , by Danby, to make a binding of aquitaile by Prc- 
ſcription , and alſo by Frankalmoigne of one entire thing which is 
double, if not that he relie upon the one, and refer the one co the other, 
as to alledge the Tenure i Frankalmoigne, and that by reafon of that the 
defendant and his anceſtors have uſed time our of ming &5.and prefcripti- 
on is no cauſe of acquitail, withopt a Teaure&c. 38 H.6.39.and 30 Me/- 
ne4. Prijait ith, if, Lord, two Maſnesandyone Tenant be, the Tenant 
is ſtrained for the ſervices, of the firk Meſne, be ſhall have a Writ of 
Meine paravaile, althaugh he bath done the Services &c.. which proves, 
that payment of the ſervices is not. aquutaile- for the Tenant, See acc. 29 


2 3, Heſne 79 2.9 E.3:19. YeLitisa good iflue ina Writ of Meſne,that 


he was not difirained by bis default, and che Plaintiff was forced to take 
the iſſue, 39 -.3. notwithſtanding the ſpeciall matter alledged, as be- 
fore, bur thas ſpeciall matter found. (ball excuſe him of damages, a 1d he 
ſhall have a Writ 0; Meſne againft his Meſne, who ought co pay to the 
Lord Paramount, which ſee 17 E.3.43-18 E.3 1g. a good Caſe, where 
the Meſne ſhall recover damages againſt bis Meſne. 

A Writ of Meſne againſt (: who by Fine had granted to acquit the 
Plaintiff apainſt R. and his heirs, and now he is diftrained by the wite of 
R. as Tenant in. Dower of the. Services,and he recovered the acquritaile by 
award ot the Court for the Reverſion of the ſervices did. remaia tothe 
Heirs of R.P.31 E.1.Meſne 55. 

If the Lord diſtrain the Tenant and driveth. his cattell into ano- 
ther County, and the Meſne prayes to b: ing the catcell trom thence, 
ſo.that.be may deliver the cattell of. the Tenant, and put in his. own, who 
will not do ſo beciuſe he may bavean action for the driving out of the 


County, yet he ſhall recover damages for that diſtreſſe alio againſt the 


Meſne, tor it doth not appear, but that he was diſtrained in his default, and 
| | | Berry 


 Mejne. - 
Birry asked bim, if he would have his Meſne forejudged, 31 E.1.X4eſ- 


AW rit of Meſne for the Meſne, for SR recovered by the 
Tenant againft him, where the Lord Paramount diftrained &c. P.zo E. 
. 3:Meſnel4. | . | 
The Meſye doth fuppoſe that he held of the Defendant by Fealty and 
Rent, and that he was ſeiſed of the ſervices, the Defendanc faith, that 
the Rent was a Rent Seck, and a good plea, although he was alſo feiſed 
of the Fealry &c.P.20'E.3. Meſne 13 Ex. HMeſne 62.contr. 
- A Writ of Meſne (doth not lie, but where he is diftrained for ſuch 
things which lie in Tenure, 4 Z.'3.Me/ne 42.2 E.2: Extingniſoment G. as 
of Rent-Charge, Rent-ſeck, Suit-Reall, and of other things which che 
| Meſne cannot do, norcompell the Lord to take of him, 5 E, 3. Heſne 
43 44 E.3.accompt 44.17 E 2.Meſne 58, 
Homage anceftrell draws aquitaile for all ſervices, 19 E. 2, eſne 61, 
& 20 E.2. Meſne 59. x | 
A man grants Land by Fine to hold &c. and warrants him for the ſervi- 
ces ,-afterwards the Lord Paramount diſtrains for relief due after the 
death of the Father of the Conuſor, the Conuſee br ought fine fao to be 
acquitted 8&c. but becauſe the Relief was due before the Fine, which was 
a coneord for things before, the Conuſor went quit, 15 H. 3. Me/- 
ne 76. | | | 
Note, it was.adjudged that the next Meſne ſhall acquit the Tenant a- 
Sainſt all Lords Paramount, 18 H.6.CMeſne 78. & 29 E.3. Meſne 759. 
where he brought two ſeverali Writs being diftrained by two ſeverall 
Lords Paramount, and good. EY 
| Where the Tenant ought to do all ſervices for the Meſne, yet if he be 
diftrained for a corporall ſervice of the Meſne &c. which he cannot do, 
bur che Meſne himſelf, he ſhall have a Wric of Meſne, 49 E.3. Ac- 
compt 44. © | | 
 Awritof Meſne doth not lie for the Tenant in Ayowrie, if the ſame be 
made upon a ſtranger, and not upon his Meſne, or upen the Lord Pa- 
ramount, &c.34 H.6. Avowry 25.10 H 6.37. - 
Note, a Writ of Meſnelieth, if he for whoſe diſtreſſe the Tenant de- 
mandeth Aquitaile, hath not a Seignorie in theLand, 9 E. 4. hors de ſon 
fee, 15. 4 E. 3. Meſne 41.27 E 3. Meſne15.44E. 3.2. 
Note, that the Meſne who ought to acquit the Tenant, ſhall acquit 
him of all charges alſo, which are by reaſon of the Tenure, as of aid for 
marrying the daughter &c. 5 E.3.11. — F 
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E111. Where Franhalmoigne js cauſe of aquitaile, and where Te- 
nancy in Frankalmoigne is cauſe of aquitail, and where Re. 
verſtow EF, | | 


'N Mefne, a Count, that he is diſtrained for the Services of the Tenant 
and chat he held in Frankalmoigne, and that he and his anceſtors had 
acquitted him and his predeceſſours time out of mind, againſt all;people, 
_- held fingle enough, for all is referred to F os ents and the Pre- 
ſcription alledged, is bur to prove the Tenure, an execution of the ac- 
itaile, but by the .reaſon of Paſtex, this binding is all upon the Pre- 
{cription, and the alledging of the Frankalmoigne is void, becauſe he hath 
not alledged the beginning of the-Tenure, as the gift &c. alſo nore there, 
that Preſcription doth not draw aquitaile, if not againſt him who hath a 
Seignorie tn the Land, and not againſt all people, but Frankalmoigne a- 


' gainſt all people &c. 39 H.6.30. Meſne 4. 


Eonfirtnation to hold in Frankalmoigne, is a good. cauſe of acquittex 
of Secntar ſervice, not of divine ſervice, 4 E. 3. eſne 41. But.that is 


meant where fuch Confirmation is by the Donor or his heirs, but ſee 3 


E.2, Meſne 36. where by the opinion it ſeems, if a man give parcell of a 
Mannour to. hold in Frankalmoigne, and grants afterwards the whole 
Mannour to a ſtranger, who confirms the eſtate of the Prior &c. to hold 
in Frankalmoigne &c.that he ſhall acquit him by Harv? Juftice, although 

he do not alledge Atturnement in fat &c. and 5 E.2.e/ne 64. The - 


Tenant didenfeoff an Abbot, and the Lord reciting that Feoffment of the 


Land is in Fee, did confirm the eftate of the Abbot, to hold in'Frankal- 
moigne, and bound him and his heirs to acquitaile, and good &c. 

Tenant in Tail nay well bind the Donor to acquitaile by reaſon of the 
Reverfion, butif he do tiot fliew a deed, the other may well diſclaim, 8 
E.3.26.. Me/ne 1g. ng | 

But where the acquitaile is dereigned by deed, by Owelty,Preſcription, 
or Frankalmoigne, or Frank-marriage, or Homage Anceſtrell, the De- 
fendant ſhall nor diſclaim, 4 E. 3.CMeſne 4r. vide 10E. 3.25. 


_— OCD Im ico oe A nm ee 


——co—— wY lt & F< - 4 


1V. there Preſcription: is cake of acquitaile, 


{pop tm with Tenure, is a goed cauſe of aequitaile, bur not againſt 
” all people, elſo if the Plaintiff claim the acquitaile by Frankalmoigne, 
and further by a generall Preſcription of it &e. the advantage of the 
Frankalmoigne is waived, and it ſhall be adjudged upon the Preſcription 
| alone, 


alone, but if he tax the Preſcription in the uſage of the acquitaile, by 
reaſon of the Frankalmoigne, now all is referred to that. 


That £ reſcription is no cauſe of acquitail withouc Tenure, See 16 E. 


3. Meſue 30.17 BE. 3 Meſne 32. | 
Ina Writ of Me ſne, the Plaintiff counted, that he held of the Defen- 
 dant, and that he and his anceſtors have acquitted him and his anceſtors 
_ time out of-mind &c;. the Defendant ſaid, that the Plaintiff hath an elder 
brother, who hath iſſue G. who is alive, and demanded Judgement &c. 
and it ſeemeth a good, pica, qw'y he hath accepted Homage of the 
Plaintiff, Pecan be! eth.ndt bind him by ſuch matter , but by a Pre- 
ſcription, "which h cannort-maintain &c.Tr.ii E.3.CMeſne 36. 

wilby faith; that by. my deed of acquitter &c.. I ſhall not acquit him 
but of "the ſervices, but by Preſcription in the ſame thing a man ſhall be 
bound to acquit him of that which doth not lie properly in acquitail, as 
of ſuit to the Hundred, 4. E. 3. 42. fſeſne 42, ſre Herle in the end, 
and by his reaſon the Writ doth not lie of ſuch ſuic by no way &c. 

Hoxle faith, that a. man ſhall not have acquitaile againſt an Abbot by 
Preſcription, that his Predeceſſors &c. for their A& ſhall not bind the 
Church, 4 E.3.eſne 42: 

It is a good binding by Preſcription, that the Defendant and his An- 
ceſtors have acquitted him and his anceſtors, and all thoſe whoſe eſtate 
bath time out of mind &c. 27 E.3. Meſne 15. | X 

A- man cannot preſcribe in a 2xe eſtate of the part of the Defendant 
in a Writ of Meſne, 4 E.3.42. by Herle. 

In a Writ of Meſne, the Plaintiff counted that the Defendant and his 
anceſtors had 2cquitred the Plaintiff and his anceſtors, and thoſe whoſe 
eſtate &c. time out of mind &c, they were at traverſe upon the Prefcri- 
ption, and it was found that the Land was to one A. &c. and that the de- 
fendant and his anceſtors had acquitted him, and hisanceftors untill the 
time of the Feoffment &c. and no more, and upon that the Plaintiff did 
recover the aquitaile, 1s E,3./wdgement 133» 

A man may well maintain an aquitaile by Preſcription, although ia 
truth he cannot prove the aquitaile in a Writ of Meſne, for it is ſuffici- 
ent, if the Meſne alwayes did, the ſervices do &c. yer the Plaintiff need- 
. ethnot to alledpe that ſpecially, bur the Defendant ſhall plead ic in deſtru- 
ion of the acquitaile, 5 E:3.49.Mde/ne 43. 

In Per que /ervitia, the Tenant ſhall not have acquitaile by Preſcripti- 
on, 4 E.,3.28: Ss | 

Acquitaile by Preſcription is extinct by a generall atturnement unto. 
the Grantee of the Seignorie, 5 E.3-tl1. 6.E.3. 19. 
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'V. Where a Grent by Deed ſhell be cauſe of aquitaile, or to bave 
a Vrit of Meſng, where Conuſance in a Court of Record, and 
where it ſhall bind him and his heirs, and where him onely 


/ 


T* before the Statute he who holdeth by 12d. make a Feoffment over, 


to hold of him by a penny, and by the ſame Deed bind him &c to ac- 


-quitaile, now this Owelty for the penny, and the Tenant ſhall have ac- 
-quitaile for the 11 d. by the Deed by Bifizg, and that alchough-the deed 


of acquitailwere after the Tenure made. But M#rkhem ſaid, that he ſhal! 
be pur to his Covenant for ſuch acquitaile; if it'do-not begin with the 


Tenure, 4 E:4.25.feſne 5. 


A Woman bound{ her and her heirs to acquitaile &c. and took hus- 
band, had iflue, the Tenant did releaſe the acquitaile to the Husband and 


 kis heirs, the Husband and' wife died, the Tenant brought a Writ of 
Meſne againſt the ifſue, asheirto the wife, and recovered notwithſtand- 


ing the Releaſe 38 E.3.12.Meſze 24. | 
He who acknowledgeth by Fine to acquit me againſt R; and his heirs 


onely, ſhall acquit me alſo againſt-the wife of R- Tenaht in Dower of 


the Services, 31 E. 1. Moſwe 55: 


Note, upon ar-accord by Fine to-acquit; the Tenant may have a Writ 
of Meſne or a'Scire facies, but in the Scire faciar he ſhall not forejudge 


the Meſne, nor ſhall he have expreſle judgement to recover the acquiraile, 
but the Meſne-ſhall be diſtrained to acquit him; and if he comenor, a 


Diſtringas infinite, 5 E.3.Meſne 29. 


Conuſance in a Court of Record of acquitaile ſhall bind the Conuſor 
and. his Heirs forever, without Aﬀets, but not a Deed, unleſſe the heir 
be named inthe Deed, andalfo-hath Aﬀets, 14 E.3:Meſze 7. and Schard - 
faith, there, that Deed without a Tenure is not cauſe of acquitaile; by 
a Writ of Meſne, bur. if there be a Tenure, that ſhall acquit all Services, 
but ſee 15. Aſſ.9, Meſne 44. where Error was aſſigned; for that the heire 
was awarded to acquitter by-the Deed of the anceſtor, where he did offer 
ro averre that: he had nothing by deſcent, and without triall of is:;-the 
Judgement was. affirmed, and. the ſame Defendant ſaid, 'that he had no- 
thing inthe Seignorie, and the plaintiff would kave eftopped hm, becauſe 
he had at another time brought a Writ of Meſne againſt his Father, who 
pleaded, not diſtrained in his default,by which the acquitaife was acknow- 
ledged, and he charged &c. and it was-holden no Eſtoppell; bur againkt. 


.the Father himſelf &c, otherwiſe it-ſhould have been if there had been 


ſhewed 


Adeſne. 
fhewed the ſpeciall anſwer by-the deed 28 -E. 3. 4. Meſure 16. 
A-Writ of Meſne was brought upon the deed.of the Anceſtor , of a. 
gift madeunto him &- heredibas ſuis $i gs with clauſe of Warranty 
and Acquitaile, and confeſſed by the deed, and it being alledped in the 
Count, that the Defendant is ſeiſed of the Services, fo as the Tenure doth 
appear, he ſhall recover the acquitaile, but that he ſhould not onely by 
the deed, without alledging Seiſin of the ſervices, or-that he was ready 
&c.$ E:3.49. Meſne 20. + nn | 
The acknowledgement of .the. Acquitaile in: a. Writ of meſne, ſhall 
bind the Heir for ever, but otherwile it is of Entry into the Warranzy 
rpon Voucher, 18 E.2. Meſne 54. Voucher 232. | | 
A Writ of meſne will.well lie againſt that coparcener alone to whoſe 
part the Services are allotted. &c, 3 E. 2. CMeſne 45. Vide 3 H. 
6.443. - | } 
The Lord granteth- over the Services of an Abbot, who holdeth of 


one in Frankalmoigne, the Grantor confirms to the Abbot to hold of 


him in Frankalmoigne,, with clauſe of Acquitaile, and becauſe there 
was no Tenure betwixt them, it was hoſden that a Writ of meſne did not 
lie upon the deed, for a Seignorie of Frankalmoigne cannot be given a- 
way from the donor, and his heirs, 3 E.2. fe/ne 46. See 4 E.3. Meſne 4r. 

$5 E.2.Meſne 64. It is holden that a Writ of meſne lieth upon ſuch a deed, 

and ſo ſeems the epinion to be of 3 E.2.þefore, and it was excepted unto 

by the defendant onely , for that he did not. alledge, ſpecially the pur- 

chaſe of the Seignorie from the Donor, and Atturnement of tte Ser- 

VICES... 


A Woman grants Acquitaile to: her- very Tenant by Fine, tlren ſhe - 


takes a Husband, and hath iſſue and dyeth, the Tenant brings a Writ 


of meſne againſt. the iſſue,” who. pleads that he hach nothing by Deſcenr, . 


but that which his facher heldas tenant by the courteſie of England, upon 


which they were at. iſſue. Berry, If he hath any Land by deſcent, then re- - 
cover your Acquitaile, but if the Heir have nothing. by Deſcent, then flay - 


untill that time, 4 E.2.CMe/ne 52, 


A”®Seignorie was granted unto the Husband and wiſe, and unto the - 
Heirs of the Husband by. Fine, he bronght a Per que ſervitia againſt - 


the Tenant, who pleaded an Acquitaile againſt the Grantor, and- ſaving 
that &c. by. which the Hasband did confeſſe the ſame for him and his 
Heirs, and. it.was entred and .Enrolled, that the Heir ſhould acquit 
the Tenant after the . death of his Father, in+ the life time -of 


the wife, which note., by Fitzherbert , the Services of meſne againſt : 
him in the Remainder living, the Tenant for life of the meſnalty, which - 
isa ſtrange Caſe, but this .is by the .confeſlion,. and the Enrolment one- - 


ly. 5 E£.3. Meſne 56, 


Where he who confeſſeth | the : Acquitaile, cometh: in at- the - 


Grand- Diftreſſe, and faith. that he was. not diſtrained in. bis Defaulc ; 


and -. 


677 


Mejne. 
- and that is found againſt him, he ſhall be forejudged and render dama- 

ges, 13 E,z.Meſne 68. | 

After an acquizaile acknowledged u y_ a Fine,a writ of Meſne doth not 
lie to acquit him of any thing due before the Fine, as reljef &c. 15 H.3. 
CHeſne 76. ;: 

A deed of acquitaile was adjudged yoid, becauſe it was made in the 
time of warrre &c.18 H.3. Meſne 77. +1 Sag 

39 H.6.30.. Afton faith, that preſcription neither makes nor draws an 
acquitaile, where there is no Tenure, and there the party alwayes in his 
Count, ought to ſet forth a Tenure. | 

See8 E.3 58. where the heir was bound to acquitaile by the Deed of the 
anceſtor, although he was not ſeiſed of the Services. 


—O——— yu wu 
_ 


ac — 


V I. Where a man ſhall have a Writ of Meſne, where no ſervice is 
behind, and where the Lord hath acquitted him. and where 
208. | 


Aſton faith, that notwithſtanding that Relief be not due,yet if the Te- 
Prixt: be diſtrained, and Avowriebe made upon the Meſne, the writ 
lieth well enough, if the Meſne will not joyn, becauſe the Tenant cannot 
abate the Avowrie, 10 H.6.27. wide 13 x6. Meſne 2. 

Thorp faith, that if the Lord diſtraineth the Tenant for the Servi- 
ces of the Meſne which are not due, the Tenant ſhall have an aRion 
of Treſpaſſe againſt him, and recover his damages, and thereunto agree, 
Shard and wilby, Qnere 17 E.3.15. alſo Thorp faith, that a Writ of 
Meſne doth not lie for the Tenant in that caſe, 31 E.3. Joinder in aid 14. 
but Seton held that he ſhould have a Writ of meſne, for upon refuſal! to 
join with him in the Caſe, for then he is diſtrained in his default, though 
nothing be due. - 

Where there are two Meſnes, and the Lord diſtrains for the Services 
of the Meſne nextto him, now the Tenant ſhall have a Writ againſt 
his Meſne, although that he hath paid the Services, for payment of ſer- 
vices is no'acquitail to the Tenant where he is diftrained &c. by Priſort, 

39 H6 30.Meſne 4. But in ſuch Caſe he ſhall not recover damages a- 
gainſt the Meſnr, 17 E. 3.44. Where Stoxe ſaith, it is ſufficient to the 
Meſne that he hath done that which he ought to do, but Green ſaid, that 
a Writ of Meſne doth lie, becauſe diſtrained by the Lord, be it for caule, 
. or without cauſe, and 18 E.3.19. eſe 35. bs recovered. | 

If there be many Meſnes, and the Lord avow upon the Meſne next to 
him, the Tenant ſhall have a Writ of Meſne againſt his Meſne, and fo 
each by the other untill &c. 34H 6.46. Avowry 25. and fo adjudped 17 
£E.3.44 That a Writ of Meſne lieth for the Meſne againſt the Meſne, 18 
E, 3 19, s | 


Bat 


- But if the Lordavow upona ſtranger, no remedy for the Tenant, for 
he ſhall not have a Writ of Meſne, 17 E.3.6. and r5.31 E.3. Foind:'r in 
45d, 4. 34 H.6.eAvorrie25.4 £.3-35. he may joyn if his beaſts be im- 
pounded for thoſe of the Tenant, although the Avowrie be upon a 
ſtranger. | | 


*—__ 


| ———— a —_— —_— 


VII. Where Seiſin of Services is a cauſe of acquitas', aud where 
tender of the ſervices, 


Pon demand what he had to'bind him, the Plaintiff faid, that he held 
of the Defendant, and that he was feiſed of his Homage, and that 
he and his anceſtors had acquitted him and his anceſtors time out of mind, 
&c.the defendant ſaid, that rhe plaintiff had an elder brother living, and ir 
| ſeemed to bea good anſwer ,becauſe the binding is dereigned upon the 
Preſcription, in which cafe Seiſin of the Services is nor materiall , 
but if he had atledged onely the Tenure and the Seiſin of the Homage, the 
Defendant ſhould -be concluded, '31 E.3-Meſne 36. | 
' Note, that he who c—_ acquitaile for cauſe of owelty, ought to 
alledge infait, that he holdeth of the Defendant by ſuch ſervices, as if ic 
be by homage, of which he demanderh acquitaile, and that the Defendant 
is ſeiſed of hisHomage, or that he hath tendred his Homage, 3o E.3. 
23: Meſneqo.5 E.3.49. he needs no Seifin in ſuch caſe. | 
* But when the Acquitaile is deraanded by the Deed of the Anceſtor, al- 
though that he count that he held of him &c. he ſhall recover the acqui- 
taile upon the Deed acknowledged, notwithſtanding the alledping of the 
Defendant, that the Plaintiff hath not done nor tendred the ſervices,!;j- 
ae 8 E.3.49. Meſne 20. 

A Writ of Meſne for acquitaile of ſuit to the Hundred Court, it ſhall 
not be maintained upon a Deed confeſſed, nor by preſcription, bur if 
he could have alledged Seiſin &c. the Meſne ſhould be bound, as Watſon 
conceives upon the Caſe, but ſee the book, that ſuch ſuir doth not lie act 
all in acquitaile, becauſe royall, and ſhall be done by the Tenant by rea- 
ſon of his Reſfiancy, 4 E.3.42.Meſne 42. 

Meſne brought againſt one Parcener, alledging the ſervices to be alot- * 
ted to-her, and ſhe ſeiſed of the ſervices &c. this is a good cauſe of ac-- 
quitaile, 3 E 2. Meſze 45:19 E.2.Me/we 61. and there ſhe ſhall not have 
aid of the others, 3 H 6.43. | 

Seiſin of ſervices is not traverſable, where he layes the acquitaile in . 
the Right as Preſcription, or by Feoffment of the anceſtor,and acquitaile - 
at all times, after that Feoffment, 4 E.2.Me(/ne 63. | 

In a Writ of Meſne, it was alledged for the binding. that he held of . 
the Defendant by Homage, and he ſeiſed of the ſervices challenged, be- 
cauſe that Homage 1s a cauſe of warranty, and the Plaintiff recovered, | 

13 E.i.M-/ne 73. An.- 
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Adejne. 
An Infant ſhall not be bounden without Title of Right, as the Deed of 
the anceſtor, preſcription or confeſlion &c.not for thathe is ſeiſed of the 


Game ſervices, by which upon ſuch binding by ſeifin &c. alledged the plea 
did remain, for that an infant ſhall not be forejudged within age, 7 E, z: 


 Meſne 66. 


See 5 E.3.11:and 50 and 56:that Seiſin of it ſelf 1s cauſe of acquitaile of 
other ſervices, and 1s traverſable, but Seifin of ſervices alledged, ſhall 
not eſtoppe the defendant to ſay that he doth not hold of him, and ſo co 
ouſt the acquiraile, 20 E. 3. Meſne 13. 

When a man gives Land in Tail, Tenenduwm &c. and doing the ſervices 


 dueunto the chief Lord, «the Donee ſhall not have acquitaile of Rent, and 


ſach which he'may do,without alledging in fa, that he tendred them to 
the Lord, which he refuſed &c.31 E. 3.49. 


/ 


VIIl. The form of the Count , or Declaration in a Writ of 
Meſne. 


2.53 Declaration in a Writ of Meſneall be alwayes generall, and 
of one Form, whetheryt be brought by the Tenant in Demean or 
by the. Meſne &c. 17 E. 3 44.18 E.3. 19: E: 1: @Meſne 752. 

Tenant for life, the Remainder over in Fee, ſhall have a Writ of Meſ- 
ne, and ſhall count as very Tenant; for this is the ancient form, 15 H.6. 
HMeſne 2 17 E:3:39. he ought to-alledge in the Replication that the 
remainder is over in Fee. 

In a Writ of Meſne| , the Plaintiff declares, that he is diſtrained 
by three, betwixt whom and him the Defendant is Meſne &c: and 
the Defendant ſaith?, that one of the three is dead , yet the Declara- 
tion is £00d, for he isa ſtranger, and the Judgement ſhould not be :al- 
tered upon the forejudger, for now they two are chief Lords. 10 H:6: 
27: Meſne;. 

He oupht to alledge a Tenure between the Meſne and him who di- 
trains in his Count, but not by what ſervices certain, becauſe he is a 
ſtranger, and that ſhall nor be tried betwixt them, and if he declare of a 
Tenure of the Meſne in Frankalmoigne, he ought to alledge the com- 
mencement of ir, and if he declare further of an acquitaile by preſcrip- 
tion generally, the Declaration is not double, but the Frankalmoign- 
ne waived, he may alſo referre the Preſcription to the Frankaſmoigne , 
and then it 1s fingle, and upon that he ſhall be acquitted, 39H. 6. 30. 
and 4.E.4 25. Me ſne Fo gs 

Bur fee 9 E.4-hors de /®n fee r5. thatis in the EleRion of the Plaintiff, 
if he will declare that the Defendant holds of him who'difſtrained, or nor, 
but if he do not declare ſo, the Defendant may well ſay, that the Land 
is out of the Fee of him who diſtrained, and if he do fay fo in his De- 


claration 


Meſne. 
claration, then he ought to traverſe the Tenure, &ec, 

Ic is not materzall to alledge the quantity of the Services in the Decla- 
ration, for that ſhall be faved to the Defendant by proteftation :. but if 
he declares thathe holdeth all by one entire Tenure, and one .Service of 
the Meſne, where in truth he holdeth' by ſeverall Tenures, and ſeveral 
Services, the ſame is naught, z H:5.2. Meſnes6. of the quantity of the Ser+ 
vices , not traverſable in a writ of Meſne. See 8 E:3.49.me/ſne20 16 E.z. 
meſne 30. and 19 E:3»meſne 37. Where the Defendant faith, that the land 
and alſo other land is holden of him by the Services alledged by the Plain- 
tiff, yet the Declaration was awarded good, ſo the quantity of the land 
isnot traverſable. | 

He declared that he held of the Defendant who held over of f. where in 
truth the Defendant held of a W. and he over of f. this is a naughty De- 
claration, 44 £:3.me/ne 27. The ſame Law, if he declare that the Defer- 
dant holderh of ?. whereas in truth he holdeth of f, but in the Right of 
hrs wife 22 £:4.35. | : 

The Count is, that he holdeth of the Defendant by twelve ſhillings, &c. 
and that he is diſtrained for Homage, and ten ſhillings, (s-) to pay two 
ſhillings to the Defendant, and ten ſhillings to che Lord,&c. and yet the 
Count good, for this is to the action for that part,&c.30 E: 3.4. Meſze ;c. 

He who claims to be acquitted of Seryice for Service,&c.he ought to dc- 
_ clare, that he hath done or tendred the Services to the Defendant, 3o E: 
3.23.Meſne 4. yet «the Seilin 1s not traverſable!, be 1t by Preſcription 
or Omelty,s E:3.49- As if the meſne bring a writ of meſne, he ought to 
declare that he is diſtrained, &c. 17 E: 3.44. _— 

A writ of meſne by two husbands and their wives, ſuppoſing that they 
are diſtrained by their Plow-Cattell, it is a good Declaration , notwith- 
ſtanding the exception, that the wives cannot have Goods in Common 
with their husband, 14 E.3.me/ne.8. 

Ic is ſufficient to declare that he was diſtrained for the Services of the 
Defendant, without ſaying which Services, 14 E.3.meſne 10. 

If the Plaintiff be driven to ſhew the cauſe of Acquitail. and he alledg- 
_ ethit in a Declaration upon a Deed, or Fine, as for Frankalmoign, &c. 
which Deed being ſhewed doth not maintain that cauſe, but proves Ac- 
quitail tur another cauſe, the Count ſhall abate per Cxriam, yeta writ of 
meſne lyeth witi:out a Deed,q E:3.19.me/ne 41. | 

The Plaintiff in meſne demands Acquitail by reaſon of a Gift in Frank- 
almoign, rendring Rent, and the ſame was challenged, becauſe it cannot be 
Frankalmoign , where a Rent is reſerved, and yet the Court held the 
Count good, 13 H:4. me/ne 74. | 

A meſne bringeth a writ and declares that he is diftrained by the Beaſts 
of his Plow, and the Declaration good, although he is not Tenant in De- 
meſne, 17 E.3.44-18 E.3. 19. 
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Mefne. 
IX. Bar of Acquitaile, or Extinguiſhment of it. ' 


Woman meſne, took a husband, had iſſue,and the Tenant did releaſe 

the Acquitail to the husband and his heires, the husband and wife di- 
ed, yet the ifſue was bound to the Acquitail, notwithſtanding the Releaſe 
to the husband, 38 E.3.10. Meſne 24. | 

A Grantee of a menalty over by Fine, ſhall not ouſt the Tenant of his 
Acquitail againſt the Conuzor and his heires, untill he hath atrorned, &c. 
40 £.3.7.meſne 26. 

So if the Tenant be attendant to another by his voluntary agreement, 
although the Defendant hath not granted ro him the Menalty, it is a good 
Bar,19 £:2.eſne 60. But if the Defendant faith that the Tenant hath 
attorned to the King, the Plaintiff may well avoid it, by faying, that ir 
was by conſtraint, ec. 

If the Tenant be attendant to the Lord, he ſhall not have a Writ of 
. Meſne,nor Acquittail after againit the Meine, 17 E:3.41.4 E:3.19 Meſne 
I. 
The Tenant ſhall not have a Writ of Meſne, nor Acquittail of a thing 
which himſelf of right oughr to do, or by matrer in Fait,zo E:3.4. Aeſne 
39.49 E.3.10.21 E.3.49. nor by the Deedof the Plaintiff himſelf, r. E. 1. 
Meine 72.4 E:3.42. Meſne 42.17 E:2. Meſne 58. —_—— 

It is no plea that the Plaintiff hath nothing in the Freehold, becauſe the 
Meſne ſhall bave it, r.E.1.me/ne 93. 

Ina Writ of Meſne, the Defendant faith, that the Plaintiff hath no Fee; 
nor Se12niory, and at iſſue upon that; were if it ſhould not be that 
the Detendanc, or he who diſtrains hath nor Fee nor Seigniory, or »vhc- 
ther it ſhall be intended as the Plaintiff hath brought his Writ as Mcetne, 
which ſeems che ſtrongeſt intendment, 14 E. 3.9. 

It is a good Plea in Bar to fay, that he who diſtraineth hath not Fee 
nor Seigntory,27 E:3._Meſne 15. Seethe contrary, 10 F. 3. 28. Aud to 
ſay that he himſelf hath not Fee nor Seigniory is a D.iclaimer, 14 E: 3. 
Aeſne 7.218 E.3.HMeſne 16. 

It is good plea prima facie, that the Plaintiff is bur Tenant for life, and 
if he holdeth in Dower, or otherwiſe, is Tenant to the Lord as for a Re- 
mainder over in fee, the ſame mult be alledged, 13 E.3. Me; ne 12.17 E.3. 


 Ifche Lord in Frankalmoigne grant over the Seigniory, the Acquittai! 
. 1s extinct, becauſe it ſhall be onely of the Donor; and now he is attendant 
to another,4 F.3. 19. _Meſne 41, — | 

It is a good plea tor the Defendant to ſay, that he never had any thing 
in the Land in Demean, nor in Service,&c.3 E.2./e/ne 46. But ſee that 
the ſame is no plea but by the driving of the Plaintiff to alledge the ſpe- 
call binding : As he who ſaith, that the Plaintiff doth nor hold of him. 


yet 


Meſne. 


yet he ſhall be bound by the Deed of the Anceſtor, s E.2.Meſne 64. . 
Where the binding to the Acquitail is dereigned by the Deed of the 
Anceſtor, it may be avoided, becauſe he hath nothing deſcended to him 
from the ſame Anceſtor ,4, E.2. Meſne.s 2.ſfee 14 E. 3. Meſne 7. 15 Af. 9. 
If a Writ of Meſne, the Defendant faith , that the Husband of her 
Grandmother aliened the land before the Statute; where he had not any 
ching but in the r1 ht of his Wife, to hold ofhim and his Heirs : And that 
ſhe hath brought her Cu: 5x vita for the Land ,and admitted a good Bar, 
the Plainriff ſaid, that che Grandmother made the Feoffment when ſhe was 
ſingle, before Marriage,&c. 4 E.2. Meſne 63. 
It is no plea for the M-1ac to ſay, that the . Rent whereof he demands 
Acquitail, is but a Rent-feck, where the Acquittail is claimed by Deed of 
the Anceſtor,..E.1. Me/ne 62.F.N.B.136. | 
Where the PlaintF claims Acquitail of Suit. it is a 'go0d plea for the 
Detendanr, that he nor his Ancelitors never did ſuch Suit, 11H. 3. 2eſne 


5- 
A Writ of Meſne, ſuppoſing that the Defendant was Meſne between 


him and the Queen, who dittrained &c. lt is a good plea that he held im- 


medatly of the King,29 E: 3. Mejne 79. 

Where the b:nding is made by preſcription againſt the Defendant and 
his Anceſtors, for the Plaintiff and his Anceſtors, it isa good plea, that 
the Plaintiff hath an elder brother,11 E.3. Meſne 26. 

Bur ſuch Acquitail ſhall be well dereigned againſt one of the Siſters on- 
ly, where the whole Menalty is allotted to her, yet all of them together 
ſhall pay Reliet for it, *c. 19 E:2. AMeſne61. 

Out of the Fee of him who diſtrains is a good plea,g E, 4. Hors de ſon fee 
15.12 E.z «bi4.24 17 E.3.1ſſme 32.contrary,10 E.3.28. 

Lord Meſne, and Tenant are, it the Lord purchaſe the Tenancy, the Ac- 
quicail is extin&,2 E.2. E xtingmiſhment 6G. | | 

Note chat he who recovers the Acquitail ſhall have no more bu: the 
Services alledged upon the Recovery, and for no other thing, nor againſt 
another Lord. | 


pn EE ——_——_— 


X. Where the Tenant for life, or in Dower ſhall have a Writ of 
Meſne, and where the Writ ſhall be brought a gainſt them, 


Enant-for term of life ſhall not have a Writ of Meſne, but when the 
Remainder is over in Fee, ſo that he is Tenant to the Lord, 15 H.s. 
Meſne :.17 E:3-34.13 E.3.Meſne 12. — 
Tenant in Dower ſhall have a Writ of Meſne,13 E.3.CHe/we 12.25 E. 
3.Meſne 17.t.E.1. eſne 72. | 
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AM, eſne. 
He who hath a Deed of Acquitail againſt the husband of Tenant in 


Dower, of the Menalty and his Heirs, ſhall have a Writ of Meſne againſt 
the Heir, living the Tenant in Dower, not againſt him, 31 E. 1. Ae/e 


Thoknt for life ſhall have Covenant againft him In the Reverſion, bur 
not a Writ of Meſne,17 E.3.eſne 33. | 

If the Meſne leaſeth bis Menalty for life, the Writ-lyeth againſt the 
. Leſſee, not againſt him, 12 E:3.Zeſne 11.30 E: 3. 29. but it is there ſaid, 
that the Judgment againft Tenant for life ſhall not bind hint in the Rever- 
fton. | 

Ina Writ of Meſne, the Defendant faith, that he hath but for life in the 
Mannor to which the Services are regardant, the Remainder to T. and 
that this Writ is a Writ ofRight, &c. And they were at Iſſue, whether he 
had fee, or for life. 10 E.3.58.Meſne 21. | 

Birry ſaith, That the Tenant for term of life ſhall have a Writ of 
Meſne againſt his Leſſor, as well as Te nant in Dower ſhall have it, quere 
4 E.2.Mejſne 51. | 

A Writ of Melſne doth not lye againſt Tenant by the Curteſie, Tenant 
of the Services, but againſt the Heir in Reverſion, which ſee, 5 E.2. eſe 
52-14 E. Meſne 71.contrary. | 

Meſne ſor Tenant for life againſt his Leſſor,21 E.3.49 Meſne 49.4 E.2. 
Meſne 51,6 E.2'Meſne 65. | 

A. Writ of Meſne lieth againſt Tenant in tail, but not' forejwdger, 14 E. 
2. eſne 70. But ſee there, becauſe that the Tenant in tail was fore-judged 
in a Writ off Meſne, the Iſſue could not. diſtrain for the] Services, the 
Judgment ſtanding in force. 
_ Alſo it lieth for Tenant in tail,e. Z.1. Age 119.120. 21 £.3.49. 

Birry ſaith, that this Writ doth not lye, but betwixt very Lord, and 
very Tenant,2 E.2. & xtingu;/ment 6. 


Q———_—_—_ 
——_— 


— — 


Xl. Where ſore-judger ſhall bein a Writ of Meſue, an1 where 
' in a Scirefacias, and where agairit the Lord alone, 


He Meſne ſball never be fore-judged after he-hath once appeared, 10 

H:6.26.13 H.6.CMeſne 3.coxtr.13 E:2. Meſne 68. and 46 E:3.31. 
In a Scire facias upon Acquitail confeſſed in a Writ of Meſne, the 
Meſne ſhall not be fore-judged, but ſhall be alwaies diſtrained untill he 
appear, and then he-may plead any plea in Bar, or in Extinguiſhment of 
- the Acquitail, and the Judgment in this Writ 1s not that he ſhall acquir, 

but that he ſhall bediſtrained to acquit,5oE 3.2 3. | 

But ſee 31 E:1.HMeſne5;. and 13 E:2. HMeſne 68. That the Meſne 
ſhall be fore- judged. in a Scire facias- upon default, or upon Verdi 
aſſed againſt him, and therewith. agreeth the Statute of we#t. 
2.cap. 


MAefne. 


2.cap.9. F. N.B.136.and 13 E.2. upon a Verdid paſſed againſt the 
Meſne, the Tenant who ſued proces of a' Statute upon a Scire facias, could 
not recover damages, without having the Meſne fore-judged, for which 
he was non-ſuit, and took the proces at the Common Law. 

A Writ of Meſne againſt Husband and Wife, fore-judger doth not 
ye for the benefit of the wife, but proces at the Common Law, 7 E:3.41, 
CMeſne 18, | 

Note, fore-judger againſt the husband and wife is Error, not void by 
Scrope, for (ui in vita doth not lye for the wife : Other Serjeants Lei it 
void,o E:2.feſne 67. See 32 E:3. Receit 12) by Sadler and Mowbray, 
chat the Judgment is void, 30 E: 3.28. 

An Infant ſhall not be fore-judged,7 E:3.4He/ne 66. 

Fore-judger ſhall not be granted againſt Tenant in tail, or Tenant for 
life,by the Statute, but where it was granted,the Iſſue in tail could not d;- 
ſtrain for the Services, untill the ſJudgment given againſt his Anceſtor, was 
defeated by Error, 14 E:2 4e/ne 50. | 

The Heir of the Conuſee of Acquitail, brought a Scire facias, and being. - 
f>und that he was diſtrained for the default of the Conuſor, he recovered 
damages , but no fore-judger, becauſe he ts not the ſame perſon to whom 
the Conuſans was,&c 18 E:2.Meſne 57. | : | | 

So if the Conuſee bring Scire facias againſt the Heir of the Conuſor ,. 
&c. no fore-judger ſhall be, becauſe not the ſame perſon who acknowled- 
ged,8&c. fo out of the Statute, but if he do appear and be fore-judged, or 
it be found againft him, he ſhall pay damages, and alſo ſhall be fore-jud- 
ged 46 E:4-37, 

Fore- judger doth not lye but where all thoſe which have any thing in 
the Menalty, are named inthe Writ, and alſo appear, ſee this 3 H: 6. 38, 
19 E:3.Erroy 1. 

Note, the Statute faith, that by 1d ftatutum providetur remedinm [& 
lummodo, cum fit unus Medins tant. inter Dominum diſtringentem, & te- 
nentew, but this is onely to be intended of fore-judger,' for the Writ lieth, 
if there be twenty Meſnes, and for each againſt the other. 

Fore-judger doth not lye againſt him who hath bur for life, as a Mea-- 
nalty unto the husband and wife, and to the Hetrs of the husband, they 
ſhall not be fore-judged, and that is becauſe one of them hath bur. an E- 
ſtate tor life, and not onely for the cauſe of Coverture, &c.5 E: 3.Per que 
ſervitia 16. 

Note that Fore-judger, nor Proclamation by the Statute; cannot be a- 
Painſt one Defendant, if not againſt them all ; and: therefore if in a Writ 
of Ward, or Meſne againſt two, one be returned diſtrained, and that the 
other hath nothing, yet no Proclamation ſhall iſſue forth, untill the other 
be returned ned alſo, for the Proclamation cannot be ſevered nor ap-. 
»0rtioned, nor the fore-judger upon it, 19 E. 3. Proclamation 5. 


XII, hers 


Meſne. 
Xl. where Judgment ſhall be for to recover the Acquitail before 


the point tryedin the Originall, where he ſhalt not have Judg- 
_ ment for to recover the Acquitatl. 


Pon Iſſue joyned and found, that he was not diftrained in bis default, 
the Plaintiff ſhall recover the A cquitail preſently, 44 E. 3.2. Meſne 
24 11 H 4.51.22 R.2.eſne 22.16 E.z3.Meſne 31.15 E:3:Meſne 38, 18 
E:3-19.eſne 35.5 H.7 3.16H.7.9. | | | 
Scire facias upon a Fine of an Acquitail confeſſed in a Writ of Meſne, 
at the Sicut alias, the Sheriff returneth Iſſues, the Defendant doth not 
appear, the Plaintiff could not have a Writ of Inquiry of Damages, for 
the Judgment in this Writ ſhall not be other, but that he ſhall diſtrain for 
the Acquitail, and ſhall never render damages, where he makes defaulr in 
this Writ, ſo as Diſtreſſe ſhall be contiuued till he appear, or be forejudg- 
ed,50 E:3.-23.Meſne 29. | 
Judgment to recover the Acquitail, wi:ere the Y Vrit was abated by 
Judgment; as where the Meſne bringeth the Writ, and Iſſue is taken nor 
diſtrained in his default; and no ſpeciall matter alledged by the Plaintiff to 
' maintain the Writ : And found the Acquitail due, but that he was nor di- 
ſtrained, for he could not be when he was not Ter-tenant, for which the 
Writ abated, and Judgment of Acquitail for the Plaintiff, 13 E, 3. 19. 
Aeſne 35. 

But upon that Iſſue found direRly for the Plaintiff, he ſE-all recover da- 
mages, and a Writ to diſtrain the Detcadant to acquit, &c. 14 E. 3. Me- 
ſne 7. and therewith agrees 15 Aſ.9. Meſne 44. | 

It is holden 31 E.3.7#dgment 1:6. That no Judgment ſhall be given 
upon this, iſſue not diſtrained, before ic be tryed, - 


For _—_— h—_ 
——— —_ 


XIII. Where after Judgment to recover the Acquitail, or after con- 
fejſron of it, ihe Plaiv'tifſ ſhall have a SCire facias, or a Di- 
{tringas ad acquictandum, 8c. 


Q ire facias againſt the Heir upon Recovery in Meſne againſt the Ance- 
ſor, he had judgment againft the Fleir, and Diſtringas ad acquietand. 
which was nor ſerved nor continued, -and two or three years after the 
Plaintiff prayed remedy, and had a Diftreſſe as the Statute requireth, al- 
though that the Judgment was long time before, and proces of execution 
granted upon it, and not purſued,45 E:3, Me{ne 28. the Heir ſhall not be 
tore-judged by default, becauſe he is out of the Statute, which ſpeaks only 


of the Conuſor,&c. but a Diſtreſſe infinite ſhall iſſue, 46 E, 3. 31. Pre- 
W133. 


Upon 


Aefne. 

Upon iſſues returned at alias Scire facias, againſt him who hath confeſ- 
ſed the Acquitail, the Plaintiff prayed a Writ to enquire of rhe Damages, 
and could not have it, for he ſhall nor havedamages in this Writ, if the 
Defendant never appeared, bur Diſtreſſe infinite untill he appear, 50 E.3. 
13. Meſne 29.45 E. 3. Proces 152. | 

The Judgment in Meſne was , that the Plaintiff ſhould recover, &- dam- 
na, & praceptum fuit to the Sheriff, quod diſtringet ad acquietand, 34 E.3. 
Meaſne7.15 Aſſ.9. Meſne 44. 

Hee who ſues Proces upon the Statute ſhall never have d amages with- 
out fore-judger of the Meſne, but he may be non-ſuir,and ſue at the Com- 
mon Law,13 E.3. Meſne 68. 


Diſt ring. ad acquietand. upon the Acquitail confeiTed a year before, the - 


Defendant came, and pleaded,?and afrerwards caſt a Prote&ion. But note, 
he could nor have plead:d a plea co defeat the Judgment in the Original, 
but onely to ſtay the Execution, 31 E.3. Protection 53. 


XIV. When the Meſne forall have a Writ of Meſne., 


N a Writ of Meſne brought by the Meſne, the Writ and Count ſtall be 
generall, thac he was diſtrained by the beaſts of his Plow, and a good 
Count, and not diſtrained in his default a good 1fſue, but upon ſuch iſſue 
the Plaintiff ought to alledge all tte eſpecial] matter, ſo as the Jury may 
enquire upon it, 17 £:3.44.Meſne 34.18 E. 3,19. Meſne 35. And there 


the Writ was abated upon ſuch geverall iſſue taken, and verdi&, that he. 


ought to have the Acquitail, but that he could not be diſtrained, becauſe 
| he had nothing in Demeſne; &c. | 
Note, the Meſne ſhall not have Meſne, if not in reſpet ofthe damages 

loſt to the Tenant by the default of his Meſne, and it behoverh that execu- 
tion be had againit him of the damages,&c. And his Meſne ſhall have Oy- 
zr of the firſt Record, becauſe this Writ is grounded upon it. Yet #14lby 
fai:h, That becauſe this is an Originall Writ, heſhall not have Oyer, but 
there the Meſne ſhall alledge all che matter in his Count, 20 E. 3. Meſne 
14.45 E-3+11. | | 

Tt is holden?. E.1._IMeſwe 72. That the Meine ſhall have a Writ of 
Meſne, &c.29 E.3:_Meſne 79. It there be twenty Meſnes, every one may 
have a Writ of Meſne againſt the other, and 34H. 6. 47. Avowry 25. And 


ſee alſo for that, 17 E. 3. 39. and 44- 
The Meſne beins Tenant for life of the Tegancy, ſhall have a Writ of 


. . 75 
meſne againſt his next Lord,17 E.3.39. 


XV, Where 


Mefne. 


XV. Where the Defendant in Meſne may diſclaim in the Seigmory 


Ole ſaith, That the meſne cannot diſclaim in a Writ of meſne, becauſe 

upon this, a writ of Right for diſclaimer doth not lye, ſo nor like to 
Avowry. Schard and Ald. contrary, when the Acquita | is laid .for caule 
of Seigniory between them. &c. But Scrope ſaith there, that after that the 
meſne hath ſaid that he hath nothing by diſcent, he ſhall never diſclaim 
in the Seigniory, for ſuch pleading 1s a confeſſion of cauſe of Acquita!], 
14 E:3. Meſne 7. | | ; 

Finchden ſaith, That the meſne may diſclaim in a writ of meſne, 44 E: 
3.2.Meſne 27. 

In a writ of meſne, the Defendant did diſclaim, the Plaintiff would 
have eſtopped him, becauſe that in a writ of meſne againſt his Father, 
whoſe Heir he is, he pleaded that he was not diſtrained in his default, and 
thereby did acknowledge the Acquitail. 4::d4 no Eſtoppell: but 14by faith, 
That againſt a ſpeciall Deed of his Father: of Acquicail, he ſhall not di{- 
claim, 28 E.3.deſne 15. | ; 

The meſne may ſtay the Acquitail by Diſclaimer, if not that he be bound 
by Charter, 18 H.3. e/ne 77. or by a Ternure ir Fait, or by Preſcrip- 
tion, and then he cannot, 5 E: 2. Meſne 64. 16H. 7 1. acc. VVhere it is 
faid, that Diſclaimer heth where the Acquitail is dereigned by Prefcripti- 
on, as Homage Anceſtrell : Zr. agrees, if not that the meſne be ſeiſed 
of the Services of fuch Tenant; And ſee 16 H.7.1. where the Plaintiff did 

aver his writ after ſuch Diſclaimer, to ſave damages. 

In meſne the Defendant diſclaimes, the Plaintiff ſaith, that he holdeth 
of him by Fealty and Rent, and he ſeiſed of the Services. The Defendant, 
That he had but a Rent-ſeck, and at iſſue upon the Tenure. #at/o», 
which proves that he cannot diſclaim 'burfaid there, that the Defendanr 
confeſled that he had a Rent-ſeck, and the Plaintiff ſaid, that it was a. 
Rent. ſervice, which was a Tenure, and he ſeiſed, by which the generall 
iſſue was taken, if he held of him, or not, 20 F.3. meſne 13. 

Meſne by Tenant in tail againſt him in the Reverſion, he may well diſ- 
ciaim if he be bound onely by reaſon of the Reverſion, if not, that he be 
bound by a Deed of Acquitail,8 E.3.26.me/ne 29. ſee 40 E:3. 27. Finch- 
aen,uviit E:4.35, 


FOO CO Tu Ont Om <>. a. 


XVI. The manner of Acquitter of the Plaintiff, and to diſch irce 
himſelf of the Dam 1%%s, | 


WW z faich, That the manner of Acquitter in Meſne, is not to reco- | 
V verinvalue, as upon a Warranty, but the Defendant ſhall be di- | 

trained by his Cattell, to put his Beaſts in the Pound for the Beaſts of | 
| the 


Meſne. 
the Tenant, 14 E:3.me/ne 7, and therewith agrees ,32 E.3.me/ne 35.1 7 
£:3.6. and 44.34 H:6.47. and 15 E:3. Foynaer in eAide 15. andzg H:6. 
30, to put his Cattell into the land to be driven for the Cattell of the Te- 
nant,or to put his into the Pound, in the place of the Beaſts ofthe Tenant, 
15 H:;6.Meſne2, 


IEEE —— 
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XVII. Meſne againſt him who hath a R-verſgon, or Remainder, 
where there is a Tenant for life, Meſne, and the Writ doth 
not iye againſt him.. | 


Ord, Meſne, and Tenant by Homage, the Meſne grants the Menalty 
1_over for life, the Tenant attorns, and afterwards is diſtrained for Ho- 
mage, he ſhall have Meſne againſt the Leſſee, 12 £: 3.' Meſne 11. Qnere 
for Tenant for life ſhall not do Homage, 4o E:3.7. Meſne 26. and 10 E. 
3.58. Meſne 21. andthey were at iſſue, if the Defendant had the Mannor 
to which the Services were regardant in fee, or for term of hfe. | 

A Menalty was granted unto the husband and wife, and to the Heirs 
of the husband, who acknowledged the Acquitail for him and his Heirs, 
in per que ſervitia, and died,'and his Heir was bound to acquitail, living 
the wife, &c. Fitz. It is a marvellous caſe. So it ſeems by him, that for 
cauſe of Lordſhip only, he in the Remainder ſhall not be bound to acqui- 
tail, living the Tenant for life,s E:3._MHeſne 56. 

It is faid, that Meine doth not lye againſt the Heir 'in Reverſion, 
living Tenant by the Curteſie, becauſe he is Tenant to the Lord, 14 E. 
2. Meſne72. but 4 E:2.eſne 52. contr, And the meine lieth acainſt the 
Heir in ſuch caſe, See F. N.B.136.ac. 


_ — —— — OW ——— — _ — 
- —— 
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XVIII. Where a man ſhall have 4Writ of Covenant, an4 191 4 
Writ of M.jne for not acquittine. 


TY Tenant doth enfeoff an Abbot, the Lord reciting it doth con- 
firm to the Abbot to hold in Frankalmoigne, and upon that Deed he 
was bound to acquitail in a Writ of mefne, and the Abbot not put toa 
writ of Covenant,5 E:2 eſne 46.quere if he was not the ſame perſon. 

Markham thinks, that meſne doth nor lye upon ſuch a Deed , which 
doth not begin with the Tenure ; but Billing contrary, and with him a- 
Srees, F:N:B.136.4 E.4.25. | 

Meſne againſt the Heir upon acquitail confeſſed by a Fine by the An- 
 ceſtor,q4 E.2.Meſne 5 2. : 
See 14 E.3. Meſne 7. Where Schard faith, That a ſpeciall acquitaile 

Trte doth 


Mejne. 


doth not bind the Heir without Aſſets, becauſe it is but a Covenant, Al. 
ſo he ſatth, that a Deed without a Tenancy is no cauſe of acquitail. 


PP —}. CES Eo TY TOR ESE TY 


——— 


X1X. I# here a man ſhall have a IWrit of Meſne before notice given 
tothe Lord, and where before Attornment after the Seignio- 
ry is granted by Fine, | 


F the Tenanr bediſtrained for ſuch Services which he holdeth of the 
Meſne, he ſl all have a Writof Meſne, without any notice given to the 
Meſne ; And iffor others, then he ought to give notice to the Meſne, and 
pray him to take his beaſts out of the Pound, and then he ſhall have meſn, 
and not before, 15 H.7.CM.z. ſee 3 E.3.He/ne 14. Whereit isfaid, that 
at this day the Tenant ſhall not recover damages againſt his Meſne for not 
acquitail, without acquitail demanded before. 

If the meſne grant over his Menakty by Fine, yet a Writ of meſne lieth 
againſt him, untill the Tenant hath Atrorned to the Conuſee, 40 E: 3. 
7.Meſne 26. | 


——  — 


— —— | — 


XX, Where the Meanalty ſhall be extin@ by at in Law.and where 
it ſhall remain in the Lord, in the place of his Seignio- 
1s 


Tor fore-judger of the Meſne, the Menalty is extin& and the Tenant 
ſhall be attendant to the Lord,as the:meſne was although it is by grea- 

ter Service, becauſe his own AR, 7E:3.8.18 E:;.18. 

If the meſne diſclaim in a writ of meſne, the Tenant ſhall be attendant 
to the Lord for the Services, although they be many, 14 E.3. Meſne 7. 

Bur if the meſne be attainted, the Tenant ſhall be attendant to the Lord 
only, for the Services which he ought to doto the meſne, 1 E: 3. 6. So 
if the meſne dye without Heir, 10 E: 3.54. contrary if he held of che 
meſne by Frankalmoign,17 E:4.12. by Needham, 


— ——— 


es 
—— —— 


XXI, Proces in a Writ of Meſne. 


Roces upon Judgment againſt the Heir in Scire facias, not purſued, 45 
E.3.Meſne 28.01.50 E.3:23- Meſne 29. Proces upon Ifſues recoyer- ſ 
ed at the alias Scire facias againſt him who hath notice of the Acquitail by 


a Fine,&c; | q 
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I. Where the place and day are traverſable in a Replevin, 


S. not in D. and makes Avowry, and good, for the place is 

traverſable here, otherwiſe it is in Treſpaſle of Battery, where 
no Freehold comes in queſtion, 2 H.6, Replegiare 1. And although he is 
but to have retorn by Avowry, yet the Plaintiff ought to maintain his 
Writ,q41 E:3.Rep/.29.9 E. 4.41. 

If the Plaintiffallow the taking in two places, (ey) in D. and 7. If 
the Defendant faith, that the two places are in two other Townes, (- 
S. and T. he ought to alledge in certain, in which of the Towns, each 
place 18.20 H.6, Repl:6.22 E.4q.51. 
 Itisnoplea in a Homine Replegianao, that he took him in another place, 
without ſhewing cauſe. And there it is ſaid, that a man need not alledge 
the place in his Count, in a Replevin, 9 E.4.14, contrary of the Count, 
22 E.4.51, that he ought to alledge the place. 

Repleg. of taking the firſt day of Auguſt, he avowed for an Amerce- 
ment in the Court, the fifth day of A=guſt, and that he took the Cartell 
in September ſuch a day, without that, that he took them the firſt day of 
Auguſt, and the Iſſue recited , yet it was ſaid, that the day is not traver- 
fable in a Replevin, nor in Treſpaſſe, but generally, that before, or afcer, 
&c.21 H.6.Repl,7, But ſee, 12 H.6.4.and 12 E.4.6. Thar if he juſtihe 
at another day in Treſpaſſe, he ſhall not traverſe the day ſuppoſed, but 
the time generally before, or after. 0 

In a Replevin of two Oxen, the Plaintiff was Non-ſuit, and Return a- 
warded, and they being efloigned they had two Cowes of the Plaintiffs 
tor them, the Plaintiff did remove the plea, and counted of two Cowes, 
ſuppoſing them to be taken the ſame day that the Oxen were, and holden 
that the Count was not good, and that he ought to have a new Replevin 
of the Cowes, if the Detendant have not cauſe to diſtrain, and ſhall co 

ITE A rom 


\ Replevin of taking in 4. in D. the Defendant faith, that G. is in 


Replegtare. 
from the.day of the return awarded in the Liberty , For which they were 
at Ifſue, if theſe Cowes were taken after the Writ, (-) before the return, 
&c. and the day traverſed, 1.13 E.z. Repleg. 37. acc. z 

The day is well eraverſable for Damage-feaſant, not for Rent, if nor, 
that he ſhew the eſpecial matter,as that irwas at.another day,at which day 

he was out of his Fee, P.10 E.3. efvowry 158. 


| _—— — , — 


II: Where he who pleads in abatement of the Writ, ſhall avow to 
have Kerurn. 


E who faith, that he took the Catte!l in another Town, ought to a- 
vow, 2 H.6. Soalwaies when by his plea he confeſſeth the taking, 
13 E. 3.Rep.37. 41 E.3. Rep.29.So ifthe ſaith, the property is to one 0t 
the Plaintiffs only, 34 H.6.Rep.1. | | 
So where he faith, they were anothers beaſts,q7 E. 3.Rep.30. Otherwiſe 
it is if be ſay, the property is in another, becauſe then the Plaintiff hath 
no cauſe of Action,34 H.6.37.9 E.4.41. 

It a man bring a Replevin of two Cowes, and the other ſaith that they 
were two Oxen, &c. he ought to ayow, although that the taking were at 
- another day. But Schard conceives, he may fay generally that he did nct 
_ take the two Cowes, and then he ſhall not avow to have return, 13 E. 

3.Rep.37- | 

If the Plaintiff count that he doth yet detain them, and the Defendant 
may fay, that they are delivered, he ought alſo to anſwer to the taking, 
25 E:3 Rep.34. 

[f the Plaintiff bring a new Replevin, where he ought to have a ſecond 
deliverance, the Defendant ſhall have Return without making Avowry, 
21.E:4.7. And the Defendant-may well ſay, that the place where, &c. is 
neither Town, nor Hamlet, &c, without making 'Avowry, 4 E: 3. Gager 
deliverance 9. | 


pI : —— _—_— 


Ill. here in a Replevis after it is removed by Pone, or Recor- 
dare, a (peciall I #t ſhall iſſue to- warn the Plaintiff, end 
what fhail be done if the Plaintiff or D:fendant do not ape 

' Pear at thy day of the Poneor Recordare, and how it ſhall 


be removed. 


: Plea was removed at the Suit of the Defendant by Poye, and the 
Writ was, Dicas predifto che Defendant, where it ſhouid have been 
pred: the Plaintiff ; And becaufe the Plaintiff. was not warned, a ſpe- 
ciall Writ was awarded, H:6.3.Rep,2: | : 
| 2 as "3 Ne- 


 Replegiare. 


The Sheriff returned the P/uries into the Kings Bench, 2 od fecit deli- 
zac, and that no other Writ came to him : and now the Plaintiff did not 
appear: And it was in a manner agreed, that this Court is now ceaſed, 
andthe power of the Sheriff determined ; and ifit be ſo, that the P1u- 

ries doth not give day to the Plaintiff nor Defendant, as the Poxe , or 

Recordare doth, quere, if the Defendant may Non-ſuit the Plaintiff, or 

that ſpeciall proces ſhall go againſt the Plaintiff, But. by the Argument. 
after as appears in the Book art large, the plea did remain with the She- 

riff, becauſe he had ſerved the writ,z H:7.5.Rep: 16. Knivet agrees,43 E: 

326.Rep:31. And ifthe Plea in the Common Pleas, quere what ſhall be 

done, becauſe the Pleges de proſequend. cannot recover, nor are returaed, . 
M:6H:7.5. | | | 

Upon the Pluries not returned, the party had a writ to the Coroners, 
to attach the Sheriff, and to make delivery,&c, whoreturned the Sheriff 
attached, and that he had found ſureries, and that the Cattell were eſ- 
loigned,&c: for which Diſtreſs was awarded againſt the Sheriff, & pither- 
nam againſt the Defendant, and Iſſues returned againſt the Sheriff, and. 
the Withernam ſerved, but none appeared to take the Cattell: Kniver, 
The power of the Sheriff is determined upon the P/xries, and the Coro- 
ners Go not power to hold plea inthe County by the writ to them, bur 
only to make deliverance, but here he hath day upon each of the writs 
by the Rent, and ſo it ſhall be determined here : And becauſe the Defen-- 
dant was in Court, ready to make deliverance, the Plaintiff found ſure- 
tires to proſecute,&c: And a writ tothe Sheriff ro deliver the firſt beaſts, . 
and to attach the party, and upon that returned ſhall plead with the par- 
ty, and recover his damages, if there be cauſe,8&c: but no delivery of the 
WWithernam, 43 E:3-26:Rep:31. = ; 

Replegiare removed by Pone at the: ſuit of the Defendant, and after- 
wards he would have pleaded that the Plain: was Non-fuit in Court, where. 
the Bayliff of the liberty had Conuſance of Plea of yithernam, and he. 
could not have the plea; becauſe the Remover is his. own (Act, and if he 
make default afterwards , becauſe his appearance is of Record in the- 
Chancery, Grand D#ſtreſſe ſhall ifſue forth againſt him, andif he ſay no- 
thing, he ſhall be as not Defendant: and if the Plea had been removed . 
by a Recordare, Pone pervadios, ſhould have iſſued forth againſt him, I4:9.. 

£:3 Repr37. 

A Plaint was removed by Pone at the ſuit of the Defendant, and at the. 
day the Plaintiff was called in this Form, 1. P. Thouloſeſt thy writ, 
&c. thisis good, although it was not by Writ , and upon default he ſhal! 
be Nor-ſuit without proces againſt him, as if it were by Writ,.and remo- 
ved by the Defendant by Pene, or R ecordare, | 

Bur if the Defendant who removed it had made default, Diſtreſs and - 
Proces out 01 Outlawry had been againſt him, but it he maketh defaulc 
when tle Plaintiff removes the Plea by Pore, or Recordare, Pone ſhall if- 
ſue againſt him who is attached, and Diſtreſs, and Proces'of Outlawry, . 


21 H.6. Nen-[nit 5. At. 


694 


Replegiare. 


At the Plaries the Sheriff doth returnithat the Cattell are efloined, ang 


the withernam tarde, and the defendant appeared, and the Plaintiff ſhall 


not declare againſt him, which he ſhall do of a Fithernam out of the 
Chancery returnable in the Kings Bench &-c. but here no pledges are re- 
turned, and the Plxries doth not give day to the parcie, but unto the 
Sheriff to anſwer to the contempt, and if he return e/ongata, the party 
may averre the contrary , but the Defendant hath not day by the ?/«- 
ries, but by the Fithernam, and here the ſame is not ſerved, for which 
cauſe he ſhall not declare &c. | 

But if the Poxe to remove the Rent be returned tarde, yer the Plaintiff 
hall be compelled to declare &c. 22 H.6.our.34.3 H.6.acc. 

One diſtrained in the County of B. and drove the Cattell to the Honor 
of . where &c. in the County of Berks, the Plaintiff ſued in #F.and the 
Defendaat ſued a Recordare ec. and at the day the Plaintiff appeared,and 
the Defendant made default, and Proceſle awarded againſt him in Berks, 
and upon N#hil returned, Capias and Exigent awarded, the defendant 
did alledpe that the £xigens did not lie, being awarded into another Coun- 
ty, then where the taking was, and that ſeemed to be the opinion of the 
Court, for he was bailed, but becauſe he had appeared, he was forced to 
anſwer, becauſe the Originall was well ſued &c.P. 29 E.3.Proceſſe 216. 


Fy ———— 


A 


I V. Barre in a Replevin or ſecond Deliverance, 


þ is a good Plea ina Replevin to alledge the property to be in a ſtran- 
ger, and not in the plaintift, but not ſo in Treſpaſſe, 2o H.6. Reple. 
5. 33 E. 3. Repleg. 44. the Defendant ſhall have good anſwer to the _ 
raking at the day ſuppoſed by the Plaintiff in a Replevin, Af.13 E:3. Re- 
pleg.37. So | 

In a Replegiare, the Defendant was received to ſay, that he did not 
take the cattell, and yet the opinion was, that he ſhould anſwer to the 
deteining of them, P.5 E. 2. Repleg.21. | | 

Repl. againſt C.* and others, C. faid, that he did not take &c. the 0- 
thers did juſtifie in the Right of C. and agreed, that they ſhould not re- 
cover, although the juſtification be found, becauſe C. had denied the 
taking &c. 22 H 6.53. See 42 E. 3.6. that he who hath denied theta- 
king ſhall not joyn inaid to the others who juſtifie in his Right. 

Replegiare, The Defendant ſhewed that in a plaint of the ſame Cattel!, 
and taking he claimed property, for which it was abated, and the plain- 
tiff ſued proprictate probanda, and the property found for us, yet the 
plaintiff was received to averre, that they were his cattell, and not the 
catrell of the Defendant,H.32 E.3 Repl-p. 35. 

The Plea was removed for the Plaintiff, notwithſtanding property 


. Claimed by the Defendant, and becauſe the D-liverance could not be 


made 


Replegiare. 


made property being claimed, and properly could not be tried without a 
Writ, a Replegiare was awarded to the Sheriff, and at the 4/;as, vel 
Canuſam, he returned that property was claimed by the Defendant, upon 
which a Writ to trie the property was awarded, and the fame found to 
the Defendant, yet he was driven to anſwer to the Plaintiff before that 
triall of property was of Record in the Court, 3o E.3. 22. Repleg.36, 

See this 44 E.3.18. and the Detendant claimed property here, as the 
beaſts of his villain, Replegiere, declaring of three Laſts of Herrings ta- 
kenin a Ship, the Defendant doth claim them as Wreck of the Sea &c. 
property now is not traverſable, but he may plead any thing, which 
proves them not to be Wreck, as that the defendant took them out of 
the cuſtodie of the Marriners, and the iſſue was upon it, 5 E. 3.3. Repleg, 
41. 21 E.4.76. That claim of property before the Sheriff upon a writ, 
ſhall not abate the Writ, but the ſame ſhall be tried by another writ. 

In a Repleg. againſt him who had a return of the ſame Cattell irreple- 
viſeable upon a Non-ſuit ina ſecond deliverance, the defendant did claim 
property becauſe of that Return, and the ſame was found againſt him,for 
which an Attachment was awarded, notwithſtanding that he had Return 
irrepleviſable, 7.19 £.2. Repleg., 26. But ſee where a man doth avow 
for damage feaſance, and hath a Return &c. he ſhall kold the Cattell, un» 
ntill bounds be made, and if he refuſe the amends, the Plaintiff ſhall have 


a Writ to the Sheriff to inquire &c. in the preſence of the parties, 5 in- * 


tereſſe voluerint, what damages he hath, and if rhe Plaintiff make to him 
ſufficient amends according, atthe triall, the other ſhall deliver him his 
Cattell, jecundum valorem , which was at the ,Return awarded, P. 16. 
H.6. Return des avers, 2 1.31 E.3 Reception 5. 

It is a good Plea, that the beaſts belong to the Plaintift and a ſtranger 
in common, and it was holden that the Tenant ſhall have a Replevin a- 
gainſt his Lord after he hath his Catrell again, becauſe he could not have 
an ation of Treſpaſle againſt him for the taking, 33 £:3:Replevin 44. 
temp.E:1:Repleg:28. 13 H.7.28. | 

If the owner tenders amends for damage feaſance, yet in a Replevin 
he ſhall not recover damage for the taking, but for thereteining, for 
they are two warnings and two anſwers mult be to them, remp: E.1. Re- 

lep. 27. | 
; T he - FUR ſaid, that he bailed the goods to the Plaintiff. to rebai! 
to him when he ſhould be required, and that the Plaintiff carried them to 
D.and that he retook them, it is no plea that he did not give colour, be- 
cauſe he hath not intereſt, other wiſe it ſhould be, if he hadgiven him an 
imereſt for a certain time, or upon condition, 5 H.7.18.{oloar 33. 

The defendant avowed for ſome ot- the Catrtell damage feaſance, and 
that the others followed, the Plaintiff did alledge tender of amends, and 
upon that Horton conceived, that he ought to have had detinue, and nor 
Replevin, 13 H: 4' 19: Hill agrees, 13 H:4:14- yet it was one taking, 
aud by the following &c. 

V. Covnt 


I 


Replegiare: 


V., Count in a Replegiare. 


JN a Replegiare.of two oxen, the defendant upon Nor-ſuit had a Re> 
21.1 and the Plaintiff did efloin the beaſts, ſo as the defendant had 
two Cows in their ſteads, and afterwards the pon did remove the 
Plea by Pone, if the Plaintiff declare of the firſt taking, it ſhall be of 
two oxen, and not of the Cows taken in the ſteads of chem, &c Pary. 
faid, that upon that matter the Plaintiff ought ro have a new Replegiare 
&-c. and declare of the two Cows of the ſecond taking, and T hoyp ſaid, 
that he ſhall declare from the day of the Return awarded, and not from 
the day of the firſt taking, and ſo the day is traverſable, 2:13:E: 3: Re- 
'plep 57. | 

f figon the like Return of two Bullocks in the ſteads of two oxen eſloins, 
the Plaintiff ſued a Replevin of the two Bullocks, and upon the matter 
he was driven to amend his declaration (s) of Oxen, and that was by ſut- 
ferance after the Entrie &c: 4:33 E: 3: eAvewrie 256. and when he de- 
clares of the firſt caking, it ought alwayes that the Avowrie be made of 
the ſame taking, (M:2:E:3: Avowrie 171. 

In Replegiare of Cattell taken in P: (s) in A: and C: he need not al- 
ledge how many beaſts he took in one place, and how many in the other, 
20 H.6. Repleg.6. See that he ſhall ſhew the ſame, 29 E.3 Avowrie 250. 
"There it was in ancient Demeſne. ; | 

The Count was good of three ſeverall takings, in three ſeverall places, 
P.16 E.3}.»Avowrie 158. 

'The Defendant ſueth a Recordare to remove a Plaint betwixt divers 
Plaintiffs and divers Defendants, the Plaintiff would have declared upon 
ſeverall Declarations, one of two beaſts, the other of three &c. and te 
was not permitted ſo to do, becauſe there was bur one Plaint removed, 
and by one Writ, and if there be ſeverall Plaints, they ſhall remain in 
the Court where they were, 3 H.7.14. 

Itſhall not be entred into the Roll, that he took the Cattell and im- 
pounded them , and impounded doth detain them againſt Gages and 

Pledges, as the form of the Count is, but onely quod cepit & detiner,1 E. 
q-?.Repleg, 11. 

A man hath a generall Writ, and declares of beaſts taken, which do 
belong to another,andthefame being excepted unto,he did maintain it, he- 
cauſe they did manure, and were Levants and Couchants upon the Lands, 
42 E.3.18,Repleg.30. 

1 ſhall have a generall Replevin of Goods taken out of my poſlc!- 
fon, which were delivered unto me to re-deliver, 21 H. 7. 14. 14 
H.4.16. | 

Upon a D<ciaration that he doth yet detain, the taking of the Catt«[! 
ſha 1 be put in the Declaration, 12 H.4.Repi30. and upon default of the 
DetendanC 


Replegiare. 
Defendant after appearance he ſhall recover the value of them, in damage 
A Declaration of a taking in the high way,is good, 11 R. 2. Avowry 87, ; 
A Replevin by Executors is good, without ſhewing in the Declaration 
if the taking were in the time of the Teſtator, or intheir time, becauſe 
incach Caſe they ſhall recover, 34 E.3, Avowry 257, 


——————. 


VI. # hat ſhall be done after Property claymed, or tryed. 


A T the Plaries Capias in the Kings Bench, the Sheriff returned that 


| the Defendant claimed Property, and upon the Proprietate probanda, 

it was found for the Defendant, and Markham was of opinion, that yer 
the Plaintiff might proceed, becauſe it was but an Enqueſt of Office , 
and notwithſtanding that Triall, the Plaintiff might have a ſpeciall Pro 
perty. Littleton, Then that ought to be ſhewed before the Sheriff, Quc- 
re 1 E.4.9. Repleg.12. But here, if the Property be found for the Plain- 
tiff, the Sheriff ſhall make him deliverance, and further ſhall attach the 
Defendant to anſwer to the King for the contempt, and dammages to the 
Plaintiff for the falſe claim, and ſo is the Writ, and then it ſeems upon 
the attachment, nothing ſhall be debated, but the falſe claim, 2nere of 
that, 1 £.4.9. and T. 1g E. 2. lKeplegiar. 26. He ſued an attachment a- 
Sainſt the defendant, after &c. and there the defendant claimed Proper- 
ty by a Return irrepleviſable before, 30 E.3.P roprietate probanda 2. 

Ina Recordare, declaring, that the defendant is yet ſeiſed, the defen- 
dant ſaid, that upona Plaint in the County, he claimed Property, upon 
which the Plaint was abated by Writ to the Sheriff, the Property being 
found for him, and demanded ſudgement if upon a Plaint abated, this Re- 
cordare would lie, and the opinion was, that he ſhould anſwer, and chat 
the Plaintiff might averre the Property to be to him, notwithſtanding 
the Verdict, H.31 E.3.Repleg.35. 

But ſee, 30 E.3. where after Property claimed before the Sheriff, the 
Plaintiff ſued a Recordare, and becauſe the Property ſhall not be ſued 
without Writ, he ſued a Replegiare, and the Sheriff returned Property 
claimed, and ſued Proprietate, and found for the defendant &c- and now 
the Plaintiff declared upon the Recordare againſt the Defendant, Fyf. 
is not the Writ abated, when the Property is found for the defendant ? 
Green, that is not proved by theRecord, and that he ſaid, becauſe it was 
not yet returned, wt dicitwr, 30 E. 3. Repleg.36. ; 

Upon Property claimed in Court in a Replegiare, it ſhall betried here 
by VerdiR, and the Writ ſhall not abate by Property claimed in the 
Country, but it ſhall be tried by another Writ ſent to the Sherif, H.5 Z. 
3.Replegiar.41. See the diviſion Proprietate probanda 3.for this matter. 
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Replegiare. 


VII. Where a mn ſhall have a Replevin, or Recaption of thing 
not taken, and a ſpeciall Replevin, where be hath xot -roperty 
and Repl.vin of the Beaſts of another, 


| Eplegiare, of the Beaſts of his Villain taken contra pacem, and zyilhy 
Ra the Writ good, though the Lord had not aRuall poſlelli- 
on of them, 19 E:3.Rep.32. But yet ſee that it (was there ſaid, that the 
Villain might have ſold the goods before, and then no remedy for the 
Lord : And there Iſſue was taken, if the property of the Goods were in 
the Villain or a ſtranger, as the Defendant alledged. So it the Defendant 
claim property, and this-bringing of a Replevin by the Lord of the Car- 
tell of his Villain, is a claim of property. The ſame Law where a man 
brings a Replevin of the Beaſts of his wife taken before marriage, T: 33 


. E:3.Rep:tq3. 


Executors ſhall have a Replevin of goods, taken in the life of. the Te. 
ſtator, and ſhall recover damages, 34 E:3. Avowry 257.18 E:2.Rep. 24. 

A Replegiare was ofa Sow and Piggs, As tothe Sow the Defendant did 
avow for Damage-feaſant, and as to the Pigps, that he did not takethem: 
Andas for the Sow, it was found for the Avowant ; And as to the Pigs it 
was found, that at the time, © c. the Sow was with Pigg, who farrowed in 
is poſſeſſion. And as to the Sow, the Plaintiffrook nothing by his Writ, 


| bur recovered damages for the Piggs, for the deniall,22 E:4,5.18 £:3.48. 


But Litrleton faith, -That if the Sow had not been with Pigs till after the 
raking, the Plaintiff ſhould not have recovered damages, &c. Quere 12 
E:4. See ſuch matter of ſeconddeliverance,26 H;$.6.22 H:7.6. 


_— EE 


VIII. Where and in what place Surety ſha'l be taken to purſue, &Cc, 
and to return ihe Catlell. 


 T the Fitheryam, the Coroners did return, that they had taken, &c. 
Av that none came for the Plaintiff, and now the Defendant came, 
remedy to Gage Deliverance of the firſt taking ; Now the Plaintiff pur 
in ſureties to proſecute, and to return the Cattell, if,&c. And had a Writ 
ro the Coroners to have Deliverance to him; And the Cattell which 
were taken in Withernam, did remain with the Sheriff, untill ic appeared 
chat the Plainriff had his Beaſts,4., £:3.26. Rep.31. | 

Ina Replevin, the Defendant claimed the Plaintiff for his Villain as re- 
-ardant to a Mannor tin his Cuſtody, by the Grant of the King : And he 
d.d not find ſureties that he thquid not diſtrain, for Bond-ſervice- pending; 
the piea, 13 Hig Surety 12.13 H:7.17., | 


= 
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Replegiare. 


Ina Homine Replegianao, they were at iſſue, if free, or not free: And 
the Plaintiff finding ſureties that he would deli ver his body and gocds, if 
he were found Villain, hada Writ to have his goods. 5 H: 7. 3. Gager De- 
tiverance 11.1 contrary of the goods. But for the body each ſhall give 
ſecurity to the other in an Action upon the caſe, 1 3 H:7.17. 

In a Replevin, the Plaintiff declared that the Defendant did yer detain, 
&c. The Avowant did Gage Deliverance and the Plaintiff did not find 
Sureties if Court to return, &e, but before 'the Sheriff, but of Pots and 

' Pans, after which the LZefendant madeDeliverance in Court,the Plaintiff 
did find ſureties in Court, 4.5 H 7.9. 


IX. The Connt in [econd Deliverarce, and where: he foall diclare 


of the firſt, wh. reof the ſecond taking, 


N a ſecond Deliverance, the Plaintiff declared of a takins in another 

place, then he had declared before, and good ; but the other might aver 
the taking where he firſt declared, r7 E:2.Kep:22. 

So it was ſaid, he may declare of another place, and of another 
taking, 16 E:3. Aide131. and 6E: 3. Monſtrans ec. 22. But Heyle 
there ſaith, That this Writ is warranted our of the Roll, and not from 
the Originall, and it ougt t to agree with the Roll. But Iartin and 
others ſaid, If the P;aintiff be Non-ſuit after Declaration, he ſhall not 
vary from the place, day, or number, &c. AM: ; H:6 9.Connt 3. 12H.7.6: 
acc, If there be not Eſtoppel] againſt Eftoppell, as a Count in one place, 
and the Defendant doth avow in avother, &c. 26 H:8.6. He may well de- 
mand money, this in a ſecond Deliverance, (s) thoſe, the taking of which, 
the Defendant hath avowed in a Replevin : And if a Bullock takea be now 

' an Oxe, he may vary in that allo. 

In Replegiare againft husband and wife , he had Aide of his wife, 
and being Non-ſuit, brought a ſecond Deliverance in his own name, and 
the name of his wife, 18 E:2. Rep. 23. 2nere, for it was doubted if he 
ſhall have Aide in this Writ. | 


—_— CC — ———— — —— ps 


I 


-X, Second Deliverance,or new Replegiare, andof what t chin, 
and where a ſtranger ſhall kave ſecond Deliverance, Welt. 
2.Cap. 2, 


IN a Replevin, The Defendant hath a Return adjudged him upon a 
Nor-ſuit,and hath other Cattell in the ſtead of choſe elloined ; Now it 
the Plaintiff bring a ſecond deliverance, it ſhall be ofthe firſt taking, and 

| Uuun 2 | O 


eplegiare. 
of the ſecond he ſhall have a new Replevin, and ſhall declare upon it, 24. 
13 E:3.Repleader 37.33 E:3. AvoWwry 256. | : 

' Upon Non-ſuit in ſecond. Deliverance, return irrepleviſable is award- 
ed, andthe Plaintiff brings a new Replevin, the Defendant claimed pro- 
perty by that Return, T. 19 E:2.Rep.23. but Second Deliverance upon 
Non- ſuit in a Replevin. So upon a Non: ſuit in a Replevin in the Country, 
duely or not duely removed, he ſhall have a ſecond Deliverance here, 
M:7.E:4. Fx 5609 Nepmg 2.16 E:3. Aide 13r. 

Before the Statute he ſhould have had a new Replevin out of the Chan- 
cery, but afterwards a ſecond Deliverance out ofthe Rolls of the Juſtices, 
AM: 6 F.y. Monſtrans 22. © | 

In a Replevin, the Defendant ſaith, that the property was to one of 
thetwo Plaintiffs, and avow uponit, the Writ abated, and he had re. 
turn : Now the other ſhall have a new Replevin, not a ſecond Delive- 
rance, becauſe the return was adjudged upon a Writ abated, not upon a 
Nonſuit. Alſo the return is not irrepleviſable, becauſe upon a Writ a- 
bated, not upon Avowry. 


i — _ 
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XI. Where a man ſhall have a ſpecial Writ to have his Beaſts again, 


after the Defendant hath R etmrn irrepleviſabls,Returno habendo, 
& Sicut alias, where a man ſnall have, where not. 


Ti Avowant had a Replevin, and Retwrno babends iſſued, the Plaintiff 
ſued a. Second Deliverance, upon which the Sheriff returned, that he 
did not find pledges, nor of r7etwrno habendo, the Plaintiff prayed a Sicut 
alias, becauſe the other Writ was not ſerved. Cote/mere, By the ſecond 
Deliverance, it appeareth that you are poſſeſſed. Hew#er, Not fo, for 
the Plaintiff uſeth preſently upon return awarded to have a ſecond ,Deli- 
verance, and upon the view of this Writ the Sheriff would not make re- 
turn,3 H:6.Rep 3. And note that the Retwrno babendo is not returned. 

Replevin againſt C. and B. C. faith, that he did not take, B. juſtifies 
in the right of C. he ſhall! never have return. 


——_—_— 


X1lI. Replevir by Plaint before the Sheriff, where, and how he 
ſhall make it, and enter it. 


F my Beaſts be taken in the Country, upon complaint unto the Sheriff, 
and ſecurity of return, and to proſecute, he ought to prant mea Reple- 
vin preſently, and my Plaint ſhall be entred preſently, and the Sheriff 
may co ft in any place, his Hall, Chamber,&c, butday of plea ſhall be al- 
waies 1n the County Court, 4 E:.4.Rep;14. 


And 


Recaption. 


And if the Cattell taken be within a Liberty, and the Bayliff will not 
make Replevin , the Sheriff may enter the Liberty to do it by the Sta- 
tute of Aarlebridge,cap:22. Anda Replevin may be in one County, where 
the taking is 1n another, ſee Dsviſios 2. 
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RECAPTION. 
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I, Where « man ſhall have Recaption before Avowry made. 


tlie ſame cauſe for which he hath avowed; and it was holden 

E that the Writ lyeth as well before Avowry, as after, and itis 

iſſuabſe, if for the ſame cauſe, &c. it may be tryed by the Country, 9 

H:6.1.Recaption 1.45 E:3.4.11 H:6.8. Recaption 2.47 E:3.7. Recaption 4. 

But T horp held, that it doth not lye before Avowry, becauſe the cauſe of 
the taking cannot be tryed before. M:31 E: 3. Recaption 5. 


| R and declaredthat he had diſtrained the fame Beaſts for 


— — co ———_—_—_ — 


IT. The forme of the Writ, and Count in a R'plevin. 


EV Writ 1s good which doth ſuppoſe the Diſtreſs contra pacem & cox- - 


tra Statutum, although that the De'endant be Lord : And counted 
that the Defendant did diſtrain him ſuch a day, and in ſuch a place, . and 
becauſe he ſued a Replevin by Plaint, and that che Defendant did ayow in 
the Country jbecauſe he held, &c. And that the Plea being removed 
into the Common Pleas, he did diſtrain again for the ſame __ the ſame 
beaſts in the ſame place: Andall this is good, 9 H:6. 1. Recaption 1.21. 31 


H: 3.Recaption 5. and he need not ſhew the cauſe certain in the Count, :11 | 


H.6.8.Recaption 2, | | 
Recaption againſt many, one did alledge that before the ſecond taking 


ſuppoſed, they were Non-ſuit in a Replevin, the other faid thatno 


Judgment was given untill the other taking, and before Judgment was 
nor 
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'Recaption. 


not abated by the Non- ſuit , and after Non-ſuit the Plaintiff might ter- 


der agreement, and havea Writ to make deliverance, Af: 31 &: 3. Re 


CAPIionS. : 

Be Pies, faith, That if the Plea be Non-ſuit, the Lord may diſtraine 
a8in and no Recaption'lyeth, F. N. B. 72. Of the Writ abated fo: 
INon-ſuit, ſee 40 E:3.38, | 

In a Replevin, they were at iſſue upon a Plea, in abatement of the 
Writ, and depending that the Plaintiff brought Recaption, after the 
Replevin was abated, and therefore the Recaption alſo abated, z. E. 1 
Recaption 11,F,N.B.71 2: 


J— [3 
> — Men... 
——_—__w ———-— OO ——— 


11. Who ſha! bave Recaption, and of what !hing, ang when it 
ſh. be brought, 


Inchden faith, That a 'Recaption lyeth as well upon a Diftreſſe for 
Damage-feaſant, as between Lord and Tenant, Lnod alis conceſſt- 
7unt, 47 E: 3.7. Recaption 4. | | 
But Fiz. holdeth the contrary, becauſe it cannot be one caule, 
1. 

But a ſtranger ſhall have-a Recaption ifthe Lord of the Land take 
his Cattell twice for one cauſe, which he ſhall nor have if one taking 
vere of others Cattell, 34 E: 3. Recaption 12. | 

Recaption lyeth upon a Diſtreſle for Suit royall at- the Leet, 31 E: 3. 
Recaption 5. | 

Upon a Diſclaimer in a Replevin, Recaption was brought, 47 &E: 3.7. 
It theLord diſtrain the Catcell of his Tenant, and afterwards the beaſts 
of a ſtcangerfor the ſame cauſe, no Recaptiou lyeth, 10 E: 2. Recaptior 
; Co | 

It a man diſtrain two, and afterwards doth diſtrain one of them for 
the ſame cauſe, he ſhall have Recaption, 12 E. r. Recaption 13. But ifhe 
hrſt diſtrain the Tenant, and afterwards takes his Catcell , and the Cat- 
cell of another man, which they have in Common for the ſame cauſe, no 
Recaption lyeth, becauſe they mult joyn in Action, and that they can- 
not do, by F.N.B.72 E. - 

The Lord ſhall have Recaption of the beaſts of his Villain which are 
diſtrained again, ithe himlelfhad ſued a Replevin before, 19 E.3.R eca;- 
tion 9. and Kep:32. And there Iſſue was taken upon the property o: the 
Catrtell, ifthey were the Carttell of a ftranger : And yet Recaption lyeth, 
although that other beaſts are taken, and not the ſame which were firlt 
taken by Diſtreſſe, F.N.Z.7z G. 


IV. Far 


Recaption. 


I V. Barr in Recaption , and what thing he ſhall ree:aer, 


N recap:ion, the Defendant ſaith,That the firſt taking was for homage, 
[ind that this is for Rent, and x good bacr , and that nothing is behins 
will not maintain the Action, 45 E:2.4.Recaption 3, 

So if he ſairch, That this taking was for rent due at anotherday, andit 
;5 not materiall, althongh he cannot maintain the cauſe ſufficient for a di- 
ſtreſs, ſo as hee maintain the taking for another cauſe, &c. and in this 
Writ the Plaintiff ſhall recover damages for the contempt, not for the 
taking, &c. 47 E. 3.7. 

In a recaption , the Defendant ſhall not make avowry, nor ſhall bave 
Return, but ſhall only excuſe himſelf of the contempt, and although the 
plaintiff hath diſclaimed or pleaded, out of his fee in a Replevin, yer in a 
| Reception he ſhall be driven to this ifſue, if hee took the cattell for the 

ſ:me cauſe &c. for out of his fee is no plea in this Writ, although the 
Lord do juſtifie for rent, &c. 47 E. 3.9. vi. 8 R.2.Recaption 8. 

Where the Lord juſtifies for another cauſe, as for beaſts taken our of 
the poſſeſſion of the Plaintiffs Villeines , hee ought alwayes to traverſe , 
without that, that he took them for the ſame cauſe, and the Plaintiff ſhall 
not be put to anſwer to the ſecond cauſe, but ſhall maintain that it was 
for the ſame cauſe 7 31 E.3.Recaption 5. 

If pendant ihe iſſue upon, out of his fee pleaded in Replevin, another 
day do incur, it ſeems that in recaption the Lord cannot juftifie for ano- 
ther cauſe, becauſe it ſhall be yet intended out of his fee P.18 R 2. Recap. 
tion 8, But ſee 47 E 3 7. ſeems to be contrary, but if the iſſue had depen- 
ded upon this, (-) nothing behind, or levied by diſtreſs had been pleaded , 
and another day had incurred, be might diftraiu for it; by Firzherbert N, 
B.gq1i. MM. 

Where 12 d. was due pending a Replevin, the Lord did diſtrain again, 
and in Recaption, ſaid, that the firſt diſtreſs was but for 44. and now he 
diſtreined for the reſid:ie, and he was forced to theiſſue, if the firſt di- 
ſtreſs was for the whole 12 d. P 28 Eg 3 Recaption 6, See that this ſeems 
to be contrary to18R2.andalſoto Fitzh. N.B. for herealſo the iſſte 
firſtwas upon, out of his fee. 

The Defendant being convicted before the Sheriff in the Country in a 
Recaption, fhall be amerced and pay damages, bur being convie before 
the Juſtices, he ſhall be fined and pay damages. +.N B. 73. D. ſoa Re- 
caption lyeth apon a plaint in the Country, not removed, and ſhall be di- 
reed to che Shenff by Firzh, NG B73, 


dM 


V. Reca)tion, 


Withernam. 
V. Recaption upon Conuſance granted. 


N a Recaption, the Bayliff did demand conuſfance, and failed to do 
right, and becauſe there is no Writ for the Lord to remove the plea, he 
diftrained again, and the Tenant-ſued retaption in the Kings Bench ; re- 
I citing the whole matter, and it was good, 2x:re for it was not purchaſed 
| Pexdente placito, &c. 14 E.3. recaption 7. 
Fitzherbert faith , That the Recaption lyeth, becauſe the Lord might 
have removed the Plea by Reſummons, Folio 72. f. 


AE Core nny 
ES ON As Eo AS ERA 


WJ]THERNAM 


I. #/bere Withernam ſball be awarded and where not , and when 
it fſhab be awarded. 


Tthernam ſhall not be awarded upon return, that the 
beaſts are efloined at the P/wries, &c. if the Defen- 
dant doth appear at the return, and his appearance is 
recorded, 7 E.4 15 Withernam 1. 
It the Defendant ſucth Retwrno babendo, upon a 
| Nonſuit ofthe Plaintiff, and it is returned that the 
Cattell are eſloined, now a #ithernanms ſhall not iſſge forth untill a Scire 
facias be againſt the pledges 7 R. 2. Withernam 11. 2 
If a man recover dama. in Aſhe, or ina writ of right in ancient demeſn 
in the nature of an aſſiſe,and the Bayliffs take the Beaſts of the Defendant 
and ſelleth them, and paycth the plaintiff , and the Defendant ſuecth a 
Replevin, upon return that the Cattell are eſ{loined , he ſhall Fave :1- 
thernam, which hee ſhould not have had if the Sheriff had returned the 
ſp:ciall matter, 7 H 4 Gage Deliverance 1. © 
If the Yithernam be not executed, and the Defendant appeareth, and 
 pleadeth, that he did not cake the cattell, now the Plaintiff ſhall not have 
Withernam, 17 E.3.1. nor ſhall he page deliverance, 
In Avowry, the Plaintiff prayeth, that che Defeadant may page delive- 
rance, 


Withernam. 
rance, the Defendant ſaith, that the Cattell are dead, now the Pl:intiff 


ſhall not have y/ithernam, but itis to be enquired, through whoſe de- 
fault the cattel| dyed, 19 E.3.Fithernam 8. 


_——____ 


_—_—_— 


TI: Againſt whom Withernam lyeth; 


4 


| ro erroniouſly awarded apiinſt the Defendant, where he 
; V appeared, and before Swperſedeas, the Sheriff had delivered the 
beafts to the Plaintiff, and was returned by the Sheriff, and that alfo hee 
would have taken them from the Plaintiff, and have delivered them back 
to the Defendant according to the Swper/ede-v, and thatthe Plaintiff had 
eſloined the beaſts, and the Defendant appeared and pleaded that he did 
not take the cattell &c. and had a YV/Yithernam againſt the Plaintiff, if he 
would not gagedeliverance,, 7 2aw. 4.15, 26 Hen: 6 Gage Deliverance , 
I5. | 
in a Replevin , Iſſue was taken upon the property, and becauſe the 
Plaintiff had beaſts of the Defendants in YYithernam, he gaged deliverance 
and che Defendant had a Writ to have the Cattel| delivered co him , and 
the Sheriff returned that the cattel| were eſloined, and YYVitherram awar- 
ded, and becauſe he had nothing,a Capias and Exigert iſſued againſt the 
plaintiff, 37:11 H:4:Procoſs 124. : 

Return is awarded upon return, that the Cattell are eſloined, the Plain- 
tiff ſhall have a Scire facies againſt the Pledpes, or withernam 2gainſt the 
party, and Y/Vithernam lyeth at the commoy Law, againſt che Defendant 
5 H:5: Proceſs 125.  - 


— ——— 
—  —_— 
— 


111 VVhere the Cattell taken iz Withernam, shall be delivered 
to the Plaintiff, where not. 


Pon W1ithernam, the Sheriff ſhall keep the cattel),and ſhell not deli- 
| colon to the Plaintiff, and when the Defendant hath delivered 
back the firft cattell which he took, he ſhall have his cattell again, 2: 2 
H: 4:10; But in the Kings Bench the courſeis to deliver them to the plain- 
tiff. 

A witherzam was not delivered to the plaintiff, becauſe he was not in 
the Country ,and ſo returned: : 

Now the Plaintiff prayed a Writ to have Withernam delivered unto 
him, he ſhall nor have it, if che Defendant appear, and be ready to gage 
deliverance, bur the party had a Writ co bave the cattell which were firſt 
taken, and if he cannot bave them, then he ſhall bave delivery of the 7/+- 
thernam, and a Writ for damages for the delay, and in the meantime, 

| SO the 


Withernam. 
the cattell ſhall remain with the Sheriff, or Coroner, who ſerved the Wri; 
43 E:3:26. replevin 31. 


ts Ry 


IV. Of what thing a man shalt have Withernam, 


epias in Withernam, againſt a Peer ofthe Realm, upon a return thae 
he Cattell were eſloined, and now iſſue upon villeinage , and the 
plaintiff deliveredto the Marſhall, and now he prayed a Capias againſt 
ſome of the Defendants who did not appear , and could not have it, be- 
cauſe delivered 11 H.q4 3itherznam 4, But he had a Poye per vadios , and 
upon default of the Defendant, it not being found, the Plaintiff had his 
Cattell in YVither nam and ſee there, that the Defendant ſhall have 77;. 
thernam, of the Plaintiffs cattell. . 
Diverſe beaſts were taken in Wsther»am, whereas the Replevin was but 
of one beaſt, 22 H:6.Withernam 7. 
Ifa man ſueth a Replevin of pots and pans, Y/'thernam ſhall be of 
goods to the value, 31 E.3./YVithernam 9. 
The Sheriff in the Country may award ithernamm, to take to the yalue, 
not to the number &c, 21 H:6. Y/ithernam 10. 


— 


CPCREND" 


— 


— = 


V. Whcre Withernam ſhalbe awarded to the Sheriff. 


He Sheriff may well award Y//:thernam, upon a plaint before him in 

_ the Country, 9 E.4 YYithernuam 2+ and that upon return of his Bay- 
!if that the Catrell areeſloined, but be ought firſt to enquire of the en- 
queſ\{ifthe Return be true; butthe proceſs In this YYithernam, is Alias 
and Pluries, & fic infinitum, andno proceſs of Outlawry lyerh,asit doth 
inthe Kings Beach, Firzherberts Natura Brevinnm 7421 H.6:Gapge dtl:- 


—_— _— 


V 1, Proceſſe in Withernam. 


\ ” 7 menprna gpon return, the Cattell are eſloined, and upon that re- 
turn, that Nox habet averia, the Plaintiff may have Sicst alias de 
averys & cattallis, M.28.E4d.3:VVitherntm 6. See withernam 4. If the 
Sheriff ſend ro the Bayliff of the Franchiſe who. doth not make delive- 
rance, but that returned, Y/Yithernam ſhall iſſue forth with Non omittas, 
by F.N.B. 74: 

And YYithernam lyeth againſt the Plaintiff for eſloining the —_ 

| O 


Proprietate Probanda. 


of the Defendant, with diftreſs to anſwer unto the King for the contempt 
& to the party his damages; and although he wil be non- ſuit in the Reple- 
vi:;, yet the Defendant ſhaldeclare againſt him upon the Diſtreſs, P.26 H 
6.Gage Deliverance 15, | 


RL 
PROPRIETATE PROBANDA. 


— — 


 T. Upors Property claimed, in what Court or place the Proprietate 
Probanda ſhall ij/ue, ard where it (paibe returned. 


no deliverance ſhali be, and the property ſhall not be tried without 

a Writ, and the Writ, De prorrietate probanaa doth not lyeupon a 
Plaine, for which the Plaintiff did removehe plaint by recordare,and 
upon that iſſued forth Proprierate probanda, and it was found for the 
Defendant, and the Plaintiff counted upon the recordare, 130 E. 3. repley. 
36: and ſce the plaint abated upon property claimed, 31 E.;z: replegiare 


: ina Replevin the Defendant claimeth property before the Sheriff, 


Replevin in the Kings Bench, the Sheriff returned, the property was 
claimed, and a Proprietate probanda awarded, 1 E.q.repl. 12. But ſeethsr 
Property claimed in the Court ſhall be tryed by iſſue without a Writ, 5 E 
3.repl. 41.21 E 4 76: recoraareſhall-be good upon a Plaiat abated befure 
by Fitzh: 71. | | | 

Up: n property claimed before the Sheriff, his power is ended, be ir by 
plaint or Writ, but if by Writ he ſhall have Alias, Pluries, vel cauſam, 
&c. and upon return that the party claimes prop-rty, Proprietate probar- 
da ſhall ifſae 'orth returnable in the Chancery, or the Kings Bench, &c. 
and 2 E4:3: Proprietate probanda, iſſued, where the parties did appear in 
Court, but it ſeems che property ſhall be tryed by iſſue there , andthe 
Writ ſhall not iſſue forth, but return of the Sheriff, 30 E. 3. Proprietate 
probanda 3. 


— 0— ORG _— Pr ID. 


TI Where Tryal sh:lt be of the property at the time of the taking, 
where at the time of the Claime, wherc aſter the taxing. 


JN a Replevin againſt three, che Sheriffdid return , that two did diftrain 
&c, as Bayliffs for the Kings Debt, and ſold the Catrell to the third, 
| XX AXMLX 2 | | e 
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 Proprietate probanda.. 


he claimed property. Markham, Preprietate probanda ſhall iſſue forth, al- 
though the property did accrue after, for the Sheriff cannot return the 
ſpeciall matrer, but generally, that he claimeth property, as he ſhall not 
return,that the catcell are taken for an execution of a recovery &c. Owzre, 
Forteſcae,It I take my neighbours cattell,now upon property claimed and 
found in Proprietate probands, the cattell ſhail be delivered unto him, &c, 
A.31 H.6.Proprietateprobanda, 4 And it is ſayd, That a man ſhall not 
claim property if he had notproperty at the time of the diſtraining of the 
cattell, 27.2.E.2, Avowry 178. | 


A— 


L1T. What foall be done upon property claimed by the plaintiff, or Defeu- 
dant, and where the plaintiff ſhall have treſpaſs, although the pro- 
perty be found againſt him. 


þ being found for the Defendant in a proprietate probanda,yet the Plain- 
tiff ſhall have Treſpaſs, bur if he briog a new Replepiare, the Sheriff 
ſhall not make deliverance , &c. butif property befound for the Defen- 
dant upon iſſue in the common pleas, the plaintift afterwards ſhall not 
have Treſpaſs J.31 E.3. Proprietateprobanaa 3. 2, 31 H.6. proprietate 


probanaa 4. 


And if upon a Writ of proprietate probanda it be found for the Defen- 
dant, the plaintiff may count agiinſt the Defendant, and hee ſhall be 
received to ayer the property to be to him, andnot the Defendant, 2© 
Ed.3.Repleg.3z6. and whether the property be fonnd for the one, or for 
the other, and Hx/ls ſayd ifit be found for the Plaintiff, the Defendant 
ſhall be fined, 11 H.4. C. Litr. 145 «acc. 


— 


—— 


IV. FYVho way clainge property, and [1 Te Proprietate probanda,end where 
the Defendantha'l be attached to anſ\ver to the King and the party. 


; i the ſervant claimeth property for his Mafter, a- Writ of proprietate 
proban dalyeth, 11 H 4.4*Proprictateprobanda 1. 

But it was adjudged that the Defendant cannot claim property by his 
bailif, and the Sher: ff ſh1ll be amerced for ſuch return, 17 E 2 propreetate 
probanda 6. and one Defendant may claim property, 31 H:6 proprietate 
probanda 6. | | 

See 5 £.3.38-11 H:4.q. 17 E. 2: propriet ate probeanaaG. C.Litt.145. A 
man cannot claim proverty in goods by his Bayl:ff, or ſervant, becaulc ii 
the claim be falſe, he ſhall be fined for his contempr, which the Lord can, 
20t be, if he do norclaimthem himſelf, ” | | 

Alſtring-r tothe Writ, ſhull never claim property, nor ſhall ever 


1avea writ De proprietate probanda, but the Sheriff ought to deliver the 
carcel] nutwikaſta:iding hi, claim, 2.4 H.4.25:proprietate pr0banda 2. 


Upon 


Gaze Delrwerance; 


Upon property found for the Plaintiff, the Sheriff ſhall make delive- 
rance, and (hall attach the Defendant to anſwer as well to the Kin 2 for 
the contempt, as to the party, 4.30 E.3.30, proprietate propanda 3, 


SI IS FE IIS IS IL AAS IS 


Gage Deliverance. 


- — ——— a _ td. — — 
— _—  _—— 


J, Where the Plaintiff ſhall Gage Deliverance of the Withernam 
taken, and where a Writ ſhall iſſue forth to make Delive- 
rance, without Gager. 


ww Ithernam is delivered to the Plaintiff, and the Defendant atta- 

ched, ThePlaintiff declared, and the Defendant did avow 
: the ſelling of the Diſtreſle, as Bayliff of Ancient Demelne, 
for Damages recovered in a Writ of Right there by T. againſt the Plain- 
tiff, the Plaintiff ſaid, that the Land is Frank Fee, and there was a-De- 
murrer upon it, becauſe he had appeared and pleaded there, &c. Andit 
was Frank Fee by a Fine levied at the Common Law, whereof the Defen- 
dant being Bayliff had no notice, for that cauſe he was excuſed, and-had 
a Writ to the Sheriff to make deliverance, bur the Plaintiff ſhall not gage 
deliverance here, c. But note, Gaſ(coigne ſaith, If the firſt taxing was not 
lawfull, and the Defendant hath ſold the Cattell, that the Plainciff cannot 
havethem again, that he ſhall keep the 7/;thernam for ever, and ſhall nor 
recover the whole in Damages, bur for the taking and detaining, *c. 
2uere, for the Defendant had a Wrir, &c. and pleaded that the land was 
not compriſed within the Fine, AM:7 H:4.28. Gage Deliverance 1. 

In a Replevin after W1ithernam delivered to the Plaintiff, they were at 
i/fue upon property claimed by the Defendant, and the anſwer of the 


P;aintiff, Now it was holden that the Defendant ſhould have a Writ to - 


make-Deliverance of the FWithernam, without Gager Deliverance ot thz 


ti: {t raking, becauſe property claimed : So if the Defendant plead, x! at 
he did not take the Cattell, and it is found againſt him, the Plaintiff it all 


recaverall in damages, 30 E:3.9. 11 H:4.Proces 121, there the Plaintf 


14 gape deliverance, .. 
; 4 bis 
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Gage Delroerance. 


The Defendant doth avow, the Plaintiff prayeth that he may find ſure. 
ties to deliver the Cattell, the Defendant faith, that the Plaintiff is ſeiſed 
of his Beaſts in y/ithernam, by a Plaint in the County : And this he may 
fay, although the #ithernam be returned, &c. and the one thall have de. 
liverance againſt the other, 4 E:3. 40. Gager IO. M; 20 E: 2. Gager 29. 
But where deliverance of the FY:itheryam is not made to the Plaintiff, if 
the Defendant come and prayeth that he may gage deliverance, the Plain- 
tiff ſhall have a Writ to make deliverance of the firſt beaſts taken, and 
ſhall find ſureties to make return, if, >c. vs. Withernam, 3 M:43 E:3 Rep. 
32. And ſee there, thac deliverance of the 1/iternam ſhall not be to the 


Defendants, untill the Plaintiffs writ be returned, 


The Defendant did avow, and ſhew-.4 that: by Plaint before the She- 
riff, the Sheriff had his beaſts in #/i:hernam, and prayed deliverance, &c. 
The Plaintiff ſaid, that he onght nor t> have uotiil his beaſts were delive- 
red : And becauſe it appearec by the P!ztnriffs Declaration in the County 
that he had delivery, &c. he irall gage delive:s:1ce of the Withernam, al- 
though it was ſaid, that nothing that was done 11 the County is of Re- 
cord here, But Newton conceived that that might be ſhewed by the ſug- 
geltion of the party, P:21 H:6.G zger Delsverance 13. 

The Defendant prayeth deliverance of the ithernam, the Plaintiff 
may well joyn iſſue, hat he did not take :':em, 20 &£:2.4ager 29. which is 
not Law, but a Writ ſhall ifſue forth co make deliyerance, Ss conftare jr 
terit, P:2G H:6.Gager 15.40 E:3.40. 


——_— 
IE. 


Il. Where the Plaintiff ſhall Gage Deliverance to the Defendant 
firſt, and where the Defendant io him, &Cc, 


T ſeems, where the Plaintiff hath the beaſts of the Defendant in z1+ther- 
| Gkeg and the Defendant doth appear and avow. now he ſhall not gage 
deliverance of the Catrell firſt taken, untill the Plaintiff hath gaged deli- 
verance of the Withernam, E:3.40.acc.vi.z Eliz, Dyer 169.11 Eliz.Dy. 
280.22H 6.20 5H-.7.5. | 


—_ D———— —  — VE 


CA mms 


111, V here the D2fendants shal gaze Deliverance in a Relevin, 
and what ſw be 4 g104 Connter-[l:a for him of the Gage”, 
&Cc. | | 


Þ: a Replevin the Defendant doth avow, the Plaintiff prayeth that he 
Gage Deliverance, and that he ſhall do, notwithſtanding that he al- 
ledgeth rhat he hath made Deliverance in the Country, &c. -7 R. 2. G 
gir,&c.2. | 

S0 


Gage Delverance. 


$o if he alledge it made by Writ, but the Plaintiff ſhall have a Writ to 


make deliverance, if, &c. M.15 E.3 Gager 4.25 £.3.Gager8. 
_ So it he ſay generally that the Plaintift is ſeiſed, &c.3 H.6.15.Gagey 11. 
And if upon the Writ to make deliverance, the Sheriff return that they 
are efloined, a Capias ſhall iflue and not x#ithernam, and all ſhall be reco- 
vered in damages, 22 H.6.Gager 14. ; | 
Bur ſee where the Defendant faith, that deliverance is made, &-c. the 
Plaintiff may ſhew how that he had deliverance in the Country by plaint, 
but that afrerwards becauſe he was Non-ſuit the Defendant had return, 
&c. And the Defendant may aver, did make return unto him. So note, 
no Avowry where the Sheriff doth not deliver the beaſts to the Defendanc 
upon a return awarded, P.25 E.3.Gager 8. | 


Note, the Defendant Yhall gage deliverance, although the Plaintiff 
grant that he diſtrain and retain againſt Gages, & Pledges,untill he be fa. 


tisfied,&c.31 E:3.Gager 5. 

And note, that all the caſes before are to be intended when the Plain- 
tiff declares, upon this, that he doth yet detain, and the Defendant doth 
avow,&c.4 E:3.40.Gager 10. 

If the defendant claim property, that it was Corn, whereof a Replevin 
is ſued ; If the Defendant ſhew that the Plaintiff did ſurrender his land to 
him ſowed with Corn, he ſhall not gage deliverance : And if it be found 
againſt him, the Plaintiff ſhall recoyer all in damages, 30 E: 3.9,Gager, &c. 
And yet there it was ſaid, that one who avowed for a Heriot, claiming 
property, was driven to gage deliverance, and that was 21 E.3. Gager 7.. 
But ſee the contrary of the Heriot, where he avowed by execution of a 
Fiers facias ; Or if he — the property in another, and not in the 
Plaintiff, or if he ſaith, that he took the Catrell in another place, quere, 
of that,&c. by Brian, H.21 E.4.Gager 19. But it is adjudged, that he ſha!! 
gage deliverance, where he ſaith, that he took them in another place then 
&c.1H.7.21.- And therefore if he do alledgethetaking in another place. 

which is ancient demeſne, he ſhall gage deliverance, yet if he had ſaid, 
that the place where,8c. is ancient demeſne,he ſhall not gage deliverance, 
&c.ToH.4q4.Gager 23.11 H4qz. 

| The plaintiff prayeth deliverance,the defendant faith, that he put then; 
into the pound, and that they are dead in the Plaintiffs defaulr, this is a 

ood plea, by Martin,q H.6.14.Gager I2. And at iſſue in whoſe defaulr 
they died: Bur it is no plea for the Plaintiff to ſay, that the defendant 
hath carried them unto a place unknown, if they were in any open pound 
within the County,s H.7.9. And by the ſame Iflue taken, it ſhall bz holi- 
den confeſſed that they are dead. And it thall be no Ifſue to ſay genz- 
rally that they are dead, or alive , but the Plaintiff ſhall have a Writ to 
mak. deliverance, Ss conſtare poterit , &c. and upon retutnthar they are: 
dead, the Plaintiff may aver the contrary,zo H 6.2 .Gapger 16. 3 H.6: 15. 
Gager 11.22 E.q:Gager 20. And there for parcel! he ſhall gage delive- 


rance, and for the reft,that they were dead; and holden that the ” rit” 
(hall. 


Fond 
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| Gage Deliverance. 
ſhalt be the like for che firſt, and if, &c. for the reſt,&c. the Plaintiff pray- 
cd that the defendant might gage deliverance, and he ſaid chat the plain- 


tiff had his beaſts in zPithernaw, and they were at iſſue upon that, Id 2 
E.2.Gager 29. But the contrary is holden, and that a Writ to make de- 


liverance ſhall iſſue forth, with { conſtare poterir, that the Plainriff hach 
_ the beaſts of the other in pyithernam, to deliver them to the Defendanc, 


and upon that returned, that the Plaincift hath eſloined them ,11irhernam 


ſhall iſſue forth, P.26 H:6.Gager 15. 


 Replevin ofa taking in the Tenure of B. The Defendant faith, that 2, 
is neither Town nor Hamlet, he ſhall not gage deliverance, becaule he 


- may traverſe the taking afterwards Fc, 4 E.3.13.C ager 9. 


—_— 
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1V. Where Gazer (hall be in Recaption, Homine Replegiando, 
where in Treſpaſſe, where jz Second Detrverance, kc. 


non, the Defend:int doth ayow for cauſe, *c. and at iſſue, 
The Plaintiff prayeth thac he may gage de/iverance, and adjudged that 


heſhall,47 E 3.22.Gager 3. 


In a Homine Replegiando, at iſſue, if Frank, c. and upon a ſuggeſtion 
ofthe Plaintiff, that the Defendant had taken his Goods, a Writ iſſued 
forth to make deliverance of the Goods to the Plaintiff, 6 E 44 8. Gager 
17.5 H.7.3.Gager 21. | 

Ina Homine Replegiando, the Defendant after ſuch Avowry (that his 
Villain) did gage deliverance ofthe body, and a Writ awarded to deli- 
verit, if, &c. although it may be that the Defendant is not poileſſed of the 
body, and ifir be ſo, nulla ſequatur pena,P.12 £.4.4 Gager 18. 

And the forme of Gager deliverance of the Goods of the Villain, is to- 
have aBill that ſuch and ſuch are his Goods, and a Writ for to deliver 


them, 5 H. 7. 3. Gager 21. 
See that in Treſpaſſe the Defendant claimed the Plaintiff to be his Vil. 


lain, the Plaintiff found ſurety to proſecute, and hanging the plea, the 


Defendant took all the Cattell and Goods of the Plaintit, and yet for that 
was not fined P gH.5.Fines 39. And note, it is a good return in a He- 
wixe replegiandso, that the Defendant doth claim him as his Villain, ſoas 
he could not make deliverance, and therefore the Plaintif found ſureties 
by his friends to be here, and had a Writ to make deliverance, A4.8 H.4. 
return of the Sheriff 47. : 
Treſpaſle for taking of his Plow=Cattell, the Defzadant faith, that he 
holdeth ofhim, and he could nor find other Diftrefle, and upon that they 
were at iſſue, and the opinion of the Court was, that the Defendant 
ſhould gage deliverance, alchough it was in Treſpaſle, 5 E. 3. 56.6a- 


$er 28. 
V. Att 


VerAnce. 


GageD 


V. A rrit to make Deliverance for the Plaintiff, and the ſame Writ for 
the Defendant, and Proces upon it. 


He Defendant -gaged in Court, and a Writ iſſued to make deliye- 
rance to the Plaintif, 7 R.2. Gapger 2. | 


And if he do alledge delivery made before the Writ, it ſeems the Writ 


fhall be then conditionall, 3.15 E.3.Gager 3. And if the Sherif return 
that the beaſts are eſloined, a Capias ſhall iffue againſt the Defendant, 
and not Withernam, 22 H.6. 41. and fee 26H. 6, Gaper 15. Where the 
Proces ſhall be with an if, &c. Where the Defendant ſhall have a Writ to 
m_ deliverance of the z/ithernam taken by the plaintif, ſee 11 H.4. Pro- 
celſe 121, | 


__ 
__——______ 
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. -VI, What perſons ſoall gage deliverance for another, 


2 Attorney ſhall gage deliverance for his Client, 6 E. 4. 8. Attorney 
22.and 1 H.7.11 and 15 E.3.Gager 4. 

The Kings Baylif who diſtrains for the Kings debt, ſhall page delive- 
rance as for another perſon, by Finewx and Read ; yet Frowike faith, 
That the bookes are contrary, Sec hoc negatur,16 H.7.Gager 30. 15 H.7. 
I1. but 27 H.6.Gager 27. agrees with Frowsk, and that he may ſell the 
Diſtreſle. | - 

He who makes Conuſance as Baylif ofthe Husband and Wife, ſhalf 
gage deliverance, 4 H.6.13:Gager 12. | 


 —— — 
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VII. Gayer of another thing which Was not takes at the firſ. 


T=z plaintif prayeth that the Defendant may gage deliverance, wha 
faid, that the plaintif is ſeiſed, &c. the plaintif ſhewed that he had de- 
liverance in the County, but becauſe he was Non-ſuit after the Defendant 
had return , and becauſe the Sherif found not the beaſts, he took the price 
of them, and delivered the ſame to the defendant, and they were at iſſue, 
ifhe did deliver the price of the beaſts, 25 E.z3.Gager 8. 

Andin a Homine replegianas, the defendant did gage deliverance of the 
Foods of the Villain, 6 E. 4.8. Gager 17. 


Yyyy VIII, Paine 
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Gage Deleverance "- 


VIII. Paixe for wet Gager whert be ought, and where for not delvuiring the 
Cattiel. TE S. | 


Defendant was impriſened becauſc he would not gape deliverance 
T where he ought todo it, 31 £:3.Gager 8. And if upon'a Writ awar- 
ded, the defendant doth eftoin them, a Capier fhall iffue 'forth , and all 
ſhall be recovered in damages, 22 H.6. Gager 14. and 1H, 7, 11, 
And where the plaintif prayeth deliyerance, and the defendant faith, 
that he hath his beaſts in #/ithernaw, a Writ ſhall iſſue forth to make 
deliveranceto the plaintif, andiif he have beaſts in YV3tbernaw'to deliver 
them to the defendant : Andifthe plaintifeflointhe beafts, a 3#ithernam 
ſhall iſſue of his beaſts, and he ſhall be diftrained to anſwer to the King 
for the contempt, and the party his damages, and that although the 
plaintifwould not be Nor-ſuit in the Replevin, 26 H. 6, Gager 15. +. 
F.N. B. 72. 4C. | | 


DS — 


IX. V/V here Gager ſhall not be untill Avowry or Replication to the Avow- 
ry mae. 


| Þs Avowry for a Rent-charge, the defendant ſhall not page Celive- 


ranceuntill the plaintif hath anſwered to the Avowry. fer which 'caufe 
he prayed in aide, which was granted, and then the defendant .did 'pape 
deliverance, 22 H:6.41.Gager 14. And before Avowry a man hall not 

ge deliverance, for he may claim property, before iſſue, or demurrer, 

y Wilby : And Gager of deliverance is to find ſureties to make delive- 
rance, Hi/.2y E.3.Gapger 25, 

The defendant faith, \ a he took the Cattell atanother phace-damage- 
feaſant : Now the plaintif ought to maintain his Writ, before that the 
defendant do gage deliverance; but he gaged there before iſſue joyned, 
or demurrer, 1H.5.11.and21. oY 
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I. Where it lieth againit Guardian in Socage, daring the Nonage 
of the Heir, n here after. 


Qte,the Heir within age did recover againſt his Mother in Waſ, 
Guardian in Socage, £t quead damna rewanchit, 2 E.2.Waſt 1. 
14 E.z.|aſt 107. : 

And ſee 16 F.3./4f} 100. where the Mother did alledge, that ſhe was 
Tenant in dower of the third part &c. and it was found, that ſhe held as 
Guardian.by Nurture, the day of the Writ brought, and that hanging 
the Writ, a ſtranger did aſſign dower unto her, and the opinion of the 
Court was, that the Writ ſhould not abate by that. mean aſlignmenr, 
bur the opinion of the Juſtices there was , that Waſte doth npt lie a 
Sainft Guardian in Socage, but Treſpafſe upon the Caſe, or accompt 
at full age of the Heir, but Ke4s ſaith, that accompt doth not licof hou- 
ſes pulled down. 

uardian in Socage ſhall not be puniſhed, if not for voluntary Waft, 
for if he ſuffer a houſe to fall, he ſhall not account for it , by Pr/o:t , 
28 H.6.Waſft 9. 2uere, if Waft or accompt lieth. 

Guardian in Socage ſhall not anſwer for Waſt done by a ſtranger, by 
Fitzherbert N.B. 59. 2uere, if Magna (charta, cap.5.extend to Guar- 
dian in m— : See Fitz.N.B.9. That the Heir within age ſhall have 
Waft againft Guardian in gocage. | 


11. Waſt by banichment of the prople , and Bar in it. 


"Aſt againſt Tenant in dower of the Exile of the people &c. and 
' the Plaintiff recovered accordingly, yet the Writ.is given by the 
Katute, and there is go mention made of banifhment or exilement &c. 
3 E.2.-ff 2. and therewith agrees 12 E.2. «ft 113. and there it ſaid, 
Yyyy2 that 


7's 


7's 


29 H, Dyir 25. 
acc, 

C.2,part inſtit. 
I34.F.,N,B. 
$9 46C, 


that it is by the Statute de Confimils caſn, 


Waſte. 
| but Firz.N.B.56.H, It ſeems to 
be, that it is given by the Statute of Marlebridge, cap. 2 3+ ſee 7 
E. 3. 34- : 
 Thevexing of the Tenants is not wafſt, if they do not depart, and leave 
their Tenements, 17 E.2. Waſt 118.2 H.6.11, F.N, B,g5.6, agrees of 
Villains. - 
And the impoveriſhing of the Villains by Taxes aad. Tallage, is Waſt, 
15 H.3.waſt 131. and1i6 H.;. Waft 136. and 16 H.7. | 
And where ſuch Waſt is aſſigned, no Waſt is a good iſſue &c. 15 H, 
3 Waſt 131. 


SES — — 
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III. Waſt againſt the Committee of the King, during Nonage, 
where after, and the Bar mn it. 


| Þ um wah Nonage, the King ſhall take advantage againſt the Com- 
mittee who doth Waſt, according to Magna (hearts, but if the heir 
be of full age,he himſelf ſhall have the Action, &c.3 E.2.Faft 3.and this is 
to be underſtood where the King doth not take amends before, for which 
the Defendanr ſaid, that after the Leaſe of the King hedid no Waſt &c. 
7 E-3.12. 43 e£E.3.31. F.N_B 59-E. 

It was preſented for the King, that the Committee &-e. had done 
Waſt by cutting down Trees, bur it they fell down by Wind, it thall bea 
ood Bar, if To were carried away by a ſtranger, for the Heir ſhail 
ave Treſpaſſe againſt the ſtranger, alſo if the Guardian hath burner the 
Trees, it is no Waſt, alſo if he pull down a new houſe, which never was 
covered, it is not Waſt, by Kniver, 40 Afſ. 22. Waſt 24. See that upon 
ſuch Preſentment a Writ was awarded to inquire of the Waſt, 20 H.3. 
Faſt 138, to certifie in the Chancery, F.N.B. 596. and it ſeems upon 
ſuch a Writ, the King ſhall have a Scire facias &c. 15 H.9.6, | 
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IV. Waſt againſt Tenant in Domer, or againſt Tenant by the 
Conrteſie, and the Bar init. | 


HE Reverſion of Tenant in Dower was granted unto the Husband 
and wife,and the heirs of the Husband, they brought Waſt, ſuppofing 
the diſinheriſm of them, and the Writ good, H.3.E, 2.Waſt 4. The 


ation lieth againſt him for Waſt done by the Leſſee of his eſtate, 11 H.4. 


Tenantin Dowerleaſeth her eſtate unto the heir, and T. the beir be- 
ang within age, anddoch not take the profits, andat his full age diſagrees, 
and brings Waſt againſt Tenant in Dower for waſt done by T: and good, 


but if the heir alſo had taken the profits, it had been a good Bar, that be- 


fore 


Waſte. 


fore &c; no VVaſte &c. 30 E. 16. Waſte 26. 

VVaſt by the heir againſt Tenant by the Courtelie, becauſe he ſuffered 
the water of the Sea to drown the Land, for not repairing the Sewer, 
20 H.6.1. | | 
Three Coparceners affign Dower to their Mother, who commits waſt, 
the one dieth, the 2 brought waſt, and well, but they ſhall not recover 
the whole in damages, 11 E.3.(f 115. 

Note, that Tenant in Dower, after ſhe hath loſt a VVood in V Vaſt, yet 
ſhe ſhall have houſe-boot &c. at the View of the Plaintiff in the ſame- 
wood, ſee, this was before the Stacute, 4 H.3.7aſt 129. 

Tenant in Dower ſhall not be puniſhed for waſt done by her ſecond 
tusband, who is now dead, 15 H 3. #af# 133. allo it is a good Bar, that 
the ſecond husband did it by the commandement of the King, 7H.3. 
Waſt 141» | 
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V. Generall Bar in an Adion of Wait, and what shall be a good 
Bar, what not, 


Ws againſt the Committee for the heir at his full ape, it is a 
; good Bar to ſay, that the King hath had amends for the VVaſt, 3 

2.Waſt 3. | : 
- 0 oF the houſe in which &c. ſtood upon Poſts, without more build- 

ing, Or that it was never covered, for then it is no houſe, 4o Af. 22. 

\ VVaſtagainſt Tenant in Dower, it is no Plea for her to ſay, that ina 

Preripe depending againſt her, ſhe vouched the Plaintiff, who hath en- 
tred into the warranty, and is now tenant by the warranty,3.E. 2.3Faſt 4. 
The Grant of an Abbot, that if waſt be done, it ſhall be determined 
by Neighbours, is no Bar in waſt, brought by the Anceſtor, 3 E, 2. 
waſt 5. 

£ Surrender to the Plaintiff with his acceptance, is noBar in waſt, if he 
do not ſay, for her, before which was. no waſt, 8 H.5 8.14 H. 6.14, ace. 
by 7#ne, and 27 H.6. aſt 8. contrary adjudged, 12 R.2.9#aft 9g, and 
therewith agrees Newton,19 H.6.66.and P.3.z7.6.Waſt 25. It is holden a 
good plea, the Surrender with agreement, and the iſſue entred accor- 

ingly. 

I _ TRON for life do waſt, and alieneth in Fee, and the Leſſorentreth, 
yet he ſhall have a good aQion of waſte, 45 £.3.9. the ſame Law where 
he enters for a condition broken after the waſt.done, 45 F.3:9, 12 H.8. 6. 
but if be enter. without cauſe upon his Leſſee for life, he ſhall not have 
waſt, 12 H.4.6.5 H.5.12. 8H.6.11. | 

It is a good plea for the Aſlignee of the Leſſee, that after the Leaſe 
no waſt was done, Fitz.N.B.56.4. and for Guardian of Right, 44-E. 3. 
27. S0 for the Committee of the King, 7 E.3. 12.Waſt 15. but for _— 

all, 


Wafte. 
dian in fa it is no:plea, 27 E.3. 5. Waſt 14. 268, 3. Weſt 16. 

Waſt againſt the Leſſor of his Father, where theLeaſe was, that it 
ſhoutd be lawfull for him to make his profir weljors modo quo videatfibi 
expedire, without contradiQion of him or his heirs, yet it is holden that 
be cannot do Waft , for itfhalt be intended metior leg ali mode 0. 4 E. 
2 Waſt 11.vide 46 E.3.1. Rut ſee 17 E:3:7:4ef# ro1. that a Leake of 
Land to make his profit, he may dig ina Mine, if there be a Mine and no 
other profic, and may fell the Ore,and ſo of a wood by wilbyand Schard. 

Entry into parcell of the Land , wherein he hath afligned waft but 
in Bar of that onely, 5 E:3 43: 8 E: 3:52: Waſt 16:46 ao g0. 

It is a good plea, that the Plaintiff himſelf was ſeifed, the ay of the 
Writ purchafed, and the ifſue was, that he never after &c: 11 E:2: Waſt 

I 14:4 E:3:33- 
A woman joint Leſſee with her husband ſhill not be puniſhed for waft 


done in his life time after his death, 9 E: 3:42: and 10 E:3:17: and the - 


Fide 2 H.4.3. difference is when their Seiſin was lawfull; for if it were by Diſleifin , 


N.B,36.4cc, 


40 A[,4 acc. 


+  VideOldFUX ſhe ſhall be charged &c:2 H:43:42 E:3:22:15 E:4:28:3 E;3.46:but living 


the husband, the ation of waſt will lie againſt them both, 17 E: 3:4:7: 
and 2xere, if in this Caſe, the husband dieth after Judgment, if Executi- 
on ſhall be ſued againſt the wife, Firzh. abridgeth the ſaying of K//,that 
ſhe ſhall be charged, bar if a woman hath a Term or other Leaſe &c: be- 
fore the covertnre, the ſhalt be charged with the waft of the husbagd &c: 


9 H:6:52 E:1.#/aſt 128. 


Te was found before the Sheri that one defendant did waſt, the other 
not, and the Plaintiff could not have Judgment, but Sicnt alias awarded, 
6 E:3:54. for. it ought to be found the waſt of them both, for the miſ- 


- chief, that if one hath nothing &c: = 3 E:3:18: and 33, F: 3: Weſt 6: 
f 


Judgment was given preſently upon 


cha Verdi, vide 14 E:3:Retura of 
the Sheriff 11 1. | | 


The Leſſee of a Mill could not fell and cut timber for to amend the Mill, 


4 E:3:waſt 22: alſo if he cannot cut trees to cover the houſe, but he may 
cut trees tO repair a houſe, or to make Carts, P:!2 E:3:Waſt 28 19 E: 3: 


Paſt 30: But if the ltouſe be burnt by ftrangers, and not by the Kings 
a 


enemies, be fhall not cut down trees to repair or build it again: Al 
the Leſſee cannot cut down apple-trees to repair the houſe, if there be 


fafficient of other Trees, temp.E: 1:;waft 122: ard it ſeems that the Leſ- 


ſeemay cut Trees to make Troughs for his cattelltodrink in, 33 eAf. 
Donble Plea 9; and the cutting down of dead wood is not waſt, .but he 
ſhall not cutit to repaira houſe which is burnt by his ſervant or a ſtran- 


7 4.6.38, acc. ger who is not the Kingoenemy, 41 E:3:waft $2:remp. P:1:Waſt 123. and 
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note, that the burning is the waſt, and'not the cutting of the frees, to re» 
pair it, by /:1by, 19 E:3:Waſt 30.and fo is 20E:3: Vaſt 32: 

If a houſe be burned-in the default of the Lefſee, and he cuts. down 
Trees to build a new houfe, 2rzrre if the one or theother hewaſt: it 


hath been holden that the cutcing of the crees is waft, bit ſee 44 E: 3: 


44: 1t 15 walt in both: V Vaſt 


S Plaintiffs conſent, and makes a new houſeras good, andas profitable, by 


Waſte. 719 


Vvaſt of applc-irees, The defendant laid, that they fell by the wind, 
and became dry, for which he took them for fewell, and holden a good | 
m_ 7 H:6:38: alſo it isa good Bar, thatit is ſeaſonable wood &c.7 H: 
6.39. | 

VVaſt found according to the writ,and that hanging the writ, the defen- 
_ danthbadrepairedit fo well as it was before, yer the Plaintiff did recover, 
| and that point of. the Verdict asto the Reparation was void, 38 Af. 2. 
JVaſt 23.9 H.6.66.13 H.7.and 15 H.7.acc. but a new bouſe made as good 
&C. —_ the ation brought,is a good Bar, 20 E.4-18.21 E.4.39.13 H. 
7.20 And ZI © | 

The Guardian ſhall net have windfalls, 40 Af.22: but Leſſee for life 
ſhall have them, 7 H.6.40: ſo of a houſe fallen, 42 E.3:6. and 44 E: 3: 
6, and 44: 2g E:3:42: butif the houſe be diſcovered by tempeſt, this is 
waſt, if it be not covered again within convenient time, 13 H.4:6. 

If the Leſſee doth repair a houſe which was ſo ruinous, that he was not 
bound to repair it, it is not materiall of what length or breadth he maketh. 
ic, but where he repaireth a houſe which is taken down by himſelf &c. ſo 
as he is bound to repair-it, there it may well come in iſſue, if ic be ſo much 
m length and ſo much in breadth , for if it be not, itis waſt, 22 H.6.18. 
42 E:3:27: andit fhall be fo, alchough he pull down the firſt with the 


KXNewton 223 H:6.48: 

If the Leffee pulleth down a ruinous houſe, he ought to build a new 
houſe of the ſame kength and breadth, fo was it adjudged,$ Facobs, in 
Smiths Cafe, but ſee 22 H.6. by Newton, if the houle fall by tempeſt or 
otherwiſe, and not the default of the Leſſee; it is otherwile. 

Ruinous at the time of the Leaſe, is a good Bar, 7 H.6.40. 14 H.4. 
acc; duc if be will rebuild it, he may well cut down trees todo it, and 
that although ir-fell.in the time of the anceſtor of the Plaintiff, jf it be a 
neceſſary houſe, and neceſfarineſſe of it ſhall come in Ulue, 11 H.4. 
31. if it becometh ruinous after the Leaſe, it is waſt, although the houſe 
do not fall, 34 E.3. waft 145. rh 

It is a good Bar for Leſſee for life, that a ſtranger had the Land in exe- 
cution upon a Statute Merchant of the Plaintiff, before which there was 
no Waft, 19E.3.YVaſr 31. 

Norte, that cutting down of Apple-trees which fall by wind, if yet they p7de 7 2.6, 3. 
will bear fruit, is waſt, 44. E-3.44- 9. before,not if 
Waft, declaring that ?. did enfeoff the Tenant, and A. his wife, mo- *#*) /al! &y 
ther of the Ptainciff for their lives, and to the Heirs of «Cf. who is dead, 274 £4 bt: 

the Tenant ſaid, that he inthe life of 4. did alien to a ſtranger in Fee.eL £ 
died, and he took-back for life : So the Phaintiff hath nothing in Rever- 
fion, and holden a: good plea; forall is purſuant to the general! Iſſue, 
that he hath nothing in the Reverſfion, 8 H.6.13. arr ſaith there, 
that nothing in NE 15 no plea, where the Plaintiff de- 
clares of a-Leaſe made by himiclf or by his anceſtor, otherwile it is __ 
© 


Wafe. © 


he brings the Action as Aſſignee 8c. 8 H.6.15. See contrary to this (s) | 


of the generall plea, 46 E.3.10. but 30 H.6.9.6. agrees with 9 H:6. 15. 

A Leaſe Ab/que impeticiene vaſti, Proviſo, that he ſhall not do waſt i» 
demibus voluntaric, now he ſhall be puniſhed for no Waſt, but in the 
houſes, and there onely when it is voluntary, but if he hath done volun- 
tary waſt in the houſe, he ſhall be puniſhed for all the reſt &c.vide 9 Hs. 
35.6. | | 
i is. holden a good Barto avoid circuit of aQion in waſt , that the 
Plaintiff dd grant unto him that he ſhould not be puniſhed for waſt, 6 
E.3.7. 20 H.7.4. by Tremaile. But Finexx chief Juſtice contrary there, 
avd 2t H.7.24. if it be by another deed, and with that agrees 9 H. 6. 35. 
and 21 H.6.47. | 

It is a good Plea for the Tenant by the courteſie, that the Mother hath 
anelder ſon who is living, which did ſurvive, or a fon, whereas the Plain- 
tiff is a daughter. 2mnere if it be good, that ſhe hath another daughrer, 
which is alive, who hath iſſue, 9 H6.11:F.N.B.60. 

The Tenant faith, that he cur trees to re-build the houſe, which was 
ruinous in the time of the. Anceſtor of the Plaintiff, which-fell afterwards, 
and Ifſue was taken, if it were ſufficient &c. in thePlaintiffs time, for 


then if it falleth thegugh his default &c. it is not lawfull for him to cut. 


timber to build it again, 11 H.4.31. | 
In waſt by the Lord, by efcheat of a houſe, it is a good plea that it was 


uncovered in the time of the Tenant, and feeble, that afterwards for. 


weakneſſe it fell down &c. the Plaintiff replyed that the Tenant took it 
down and ſold it, the Tenant ſhall averre his ſaying, without that, that 
he took it down or ſold it, 45 E.3.3 for itis not lawfull to take down a 
houſe which is ruigous, 14 H. 4. 12. 2 | 
 Waſt maintaned for ſuffering his Cloſe tolie uncloſed,fo as the Cattell 
of others did eat his young ſprouts of the trees : So of putting in beaſts, 
or young Bullocks, not of any value,20 E.z3.Waſt 2. 
So of Quick thorn ; for this is deſtru&ion, alrhough it be not proper- 
ly Waſt : Seeg H.6.43.46 E.3.17. - 
 Viaeri Fac,in(v.1.B, in Sir Fohn Gages Caſe, eradicating of white 
thorn is waſt, but not of black thorn, 46 E. 3.9H. 6.acc but by Cook 
Chief Juſtice, cutting of Quick ſet-hedges is no waſt, but is good hus- 
bandry, and they will grow again, but eradicating of them is waſt, and 
ſo it is of a hedge of black thorn, | | 
Itis no bar, that it is ſeaſonable wood &c. if ir be above 20 years 
growth, 7 H:6:40: 10 H:6: VValt 42: See of this matter, what ſhall be 
faid wast. 40 E.3.33:waft 67. z J 
The Patron of a Colledge encorporate made Collationto F S: by theſe 
words, or 1? edi &c: tali Collegio &c: for term of his life, and now in 
waſt brought against- him, the Tenant could not have the ſpeciall Plea 
upon the matter, becauſe it is not a Leaſe ; for a Patron by no means can 
make a Leaſe of a thing not in him to chat intent, for which he ſaid, 
| that 


ga—-—_s gry ar. wes aw 


Waſte. 
That he did not leaſe, ec. and good,21 H:6.2, yet I may bavethe ſpeciall 
plea , whereby my Difleiſor makerh a Leaſe to me for life, that is pran- 
ted, becauſe he hath a Freehojd, but yer Iam remitted. | 
If the Leſſor grants Trees during the term, and he himſelf cut them 

down, or commands the Leſſee ſo to do, the ſame is not waſte, bur if 
the Lefſor cut them for the Grantee without the commandment of the 
Leſſor, this is waſte,21 H:6.47. And the commandment was averred. See 
if it ought to be by Deed, as a commandment for to dig gravell, 2H 7. 
14. Andifthe Grant was before the Leaſe, the commandment of the 
Grantee ſhould be 'good: Alſo if he cutteth them down without com- 
mandment, yet he may plead the Title of the Grantee againſt the Leſſee, 
11 #1431. | | 

T bs Leſſee may well cut down Oakes and Aſh for fire-boot, &c. if 
there be not under-wood,&c. otherwiſe it ſeems for ſale-boor,21 H.6. 49. 
20 H:3.waſte 139. | 

Wafte hieth for him in the Remainder in tail againſt Tenant for life, CF, part, ac.yo, 
who hath the Fee in remainder;41 E:3.23.42 E.3.19. But he in the re- igri 
mainder in tail after poſlibility of iſſue extin\,ſhall not have waſte : Andeaſe.n k H.a. _ 
if he bath iſſue wich dieth, hanging the Writ, it ſhall abate the Writ, 2H. 34 #.6.' 6.21, 
4.21.33 H.4.6.F. N_B.60. = 39 E.3 36,27, 

That he hath nothing, the day of the Writ brought, is no plea for the 
Defendant in waſte, becauſe the Alienation after the Waſte done ſhall not 
excuſe him,qo E.3.33.41 £.3. 23. 

That the houſe was weak at the time of the Leaſe, and fell afterwards, 
isa good bar,45 E.3.2.14 H.4.12. 

Many things of ſmall value, as one twelve pence, another ſix pence, 
&c. make waſte, but not one of them by it ſelt;14H 4.12.9 H. 6.66. Waſte 38F.3.7. 4 
of the value of twenty pence adjudged, was againſt a Guardian, 34 E. 3. G. ange to the 
Waſte 146.and 20 E.3 .waſte 22.132. 4.4. | value of 40 , 

Waſte of a houſe, no ſuch houſe at the time,is no plea, 42 E.3. 22; 17 Y/td, ana)et 
E.3.7. Forifthe Leſſee himſelf, or a ftranger with his aſſent build it after j* 7% *9 
the Leaſe, the Leſſee ought to maintain ir, 42 H:4.6. 17 E.2. waſte 118." ”* 

But otherwiſe it is where the Leſſor makes a new houſe after the Leaſe, 
without the aſſent ofthe Leſſee,49 £.3.1. 

Waſte doth not lye of that which the Leſſee covenants to leave in as 
good plight,&c. if the houſe fajleth afterwards by tempeſts, 43 E.3.6. 
VVaſt 74. So if it were ruinous at the time,&c. 49 E. 3.1.8 E.4.2. bur 
in both caſes the Leſſor ſhall not have Covenant. | 

Releaie of the Anceſtor with Warranty to Tenant for life, ſo as he nor 
his Heirs ſhall not clatm nor demand any right durins his life, is no bar 
in Waſte done in the time of the Heir, nor a releaſe of che Heir himſelf in 
the life of the Anceſtor, but an exprefſe Grant of -the Heir in the life of 
the Anceſtor to the Leſſee, that he (hall not be impeached of Waſte, ſhall 
be a good bar againſt him, &c.42 £:3.24.}YVaſte 72. 19 H:6.17, i 

A man reciting that where his Father leaſed to f. for life, Know, &&c. 
FAS > me 


Wiite. 


me degifſe, the ſathe lands to the ſaid f. for life, &c. &- relaxaſſe omnimed. 
attiones vaſti quas habeo, ſeu,,5e. and the opinion it ſeems ( by the iſſue 
which was taken, that nothing paſſed by the Deed in Waſte.) That if the 
ſame doth enure onely as a Releaſe, as if he were Tenant for life at the 
time, by the Leaſe of the Father, that the ſame ſhall nor be a bar for 
Waſte done after that Deed. Otherwiſe it is if the land paſſe, ffor thenit 
" as a Leaſe without impeachment of waſte,z1 E:3.waſfte 103. ſec 3 E£:3, 
*Ste 2 H:4.24, That nothing paſſed by the Deed, is no plea in [waſte 
by him in the Remainder, bur it isa good plea, that he did not leaſe by the 
Deed, &c. 
Tenant intail ſhall be barred of waſte for his life by releaſe of his right 
to the Tenant of the land,13 H:7.10.38 E:3.27. 
Warranty to the Leſſee and his Heirs, holden no bar in waſte, 6 E:3.7. 
20 H:7.2. it is agreed a good bar, v4.20 H:6.21. | 
Releaſe of Ations perſonals, after the waſte done by a Prior, Leſſor, 
ſhall not bar his Succeſſors ofan Action of waſte, becauſe the houſe hath 
an Inheritance in it preſently, etherwiſe it is if he had taken amends, 42 
E: 3 + 22. 10H. 7. 3. butit ſeemsto bea good bar as to damages, 13H. 
10. | 
£ Ifa Prior licence the Leſſee to cut Trees, the ſame ſhall diſcharge him 
in waſte brought by the Succeſſor, +4 E: 3. but if he cutteth {down the 
Trees, and then the Prior doth releaſe to him, the ſame ſhall not bar his 
Succeſſors,21 H 6.ac. 

Ifan Abbot Predeceſlor makes a Leaſe, and covenants that the Leſſee 
ſFall take Timber,&+c. in another wood which is not leaſed, the "Leſſee 
ſhall not take it without delivery, but by ſuch Covenant the Leſfee ſhat not 
be diſcharged of waſte, although the Abbot will not deliver the Timber, 
if there be ſufficient upon the land, otherwiſe it is ifhe hath not ſufficient 
&c.44 F:3.21. fee 3 E:2.Wwafte 5, 

Waſt of Trees, it 1s no plea that the plaintiff took them, 4.4 E:3.44.And 
tf the Defendant ſaith, that a houſe fell by wind, it is a.good Replication 
that it was for want of Coverture, 44 E:3:44. 

Ifthe Leſſee cutteth for Houſeboot,&c. or to make a Bridge in the 
land, as he well may : If now others who have Common of Eftevers 
there, or Eſtovers certain, cut down the ſmall Trees, or Bruſh, which the 
Leffee hath cut before, ſo as they growagain, the Leſſee ſhall be puniſh- 

__edin waſte. | 

Waſte brought ofa Meadow drowned, by reafon that the banks of the 
River were broken down, and not repaired, ſo as it could not. be mowed; 
The Defendant faid, that the Plaintiff had a Mill,&c. of which the banks. 
were not.repaired of the Pool belonging to it,&c. and they were at iſſue, 
if for want of repairing the ſame,the land where, &c.was drowned, 46 E. 3, 
waſie 91.20 H:6.1. | 


Waſte, tor thaz he had made waſte in a Pool which he held as Guardian, 


Waſte. 
he 4:9, that he let out the water by a pipe, becauſe he could not other- 
wilc ih in the Pool for Reeds, and left ſufficient ſtore, at the tull age of 
the plaintiff, ifſue was taken upon ir, and the View there, and it was hol- 
den, that alchough he ſell iſh, and ſtore his @wn pound &Cc. it is not waſte, 
if he leave ſufficient at the full age ot the Infant, and that ſhall be tried by 
Neighbours : Thelike Law is ot Deer ina Park, ifhe ſtore his own parks 
with the Deer, yer if he leave ſufficient Deer to ſhew at his full age, it is not 
waſte, R.2.Wwaſte 97.” | 

m—_ ofa Wood, Mine, or Piſcary, may ſell, &c. 17 E: 3.7. 12 7: 
4.8. 
Waſte againſt Guardian, he pleaded an Agreement betwixt the Plain- 
tiff and her Coparcener that the Plaintiff ſhould give the other for equali- 
ty of partition , certain Trees, &c. and that he as Guardian, cut chem 
downand delivered them,&c. And iſſue was taken that the Agreement 
was of a ſurmm of money, and not as above: Alſo that he had cut down 
more,&c. (5) of greater value then the agreement was, and alſo in ano- 
ther place not appointed, &c.11 R.23.waſte g8. 

Waſte of three and twenty Oakes, the Defendant ſaid, that he did re- 


paire the houſes with them, the Plainriff faid, that he did that with foure 


of them, and thar he ſold the others : And although by this Replication 
the Writ was confeſſed falſe in part, yet the Defendant ſaid, that he did 
repaire the houſes with them all,z32 E.3. Waſte 104.22 H.6.24. 

Note, 37 + /iz. in Cow-B. It Leſſee for life or years, fell and cut Timber 
Trees, it is waſte, Non quia vendebat , ſed quia ſcindebat , But if he ſuffer 
them to lye upon the rome without doing any thing with them, it is 
waſte; and if he fell chem with an intent to repair, if he after ſell chem, 
it is waſte, Non propter venditionem, but becauſe he felled them. 

Waſte of a Cottage, the Defendant ſaid, that it was the Cottage of a 
Villain, and ſtood empty by reaſon of his death in it in the time ofthe 
Plague, and that no body would dwellinit: And the iſſue was, that he 
might bave Tenants enough, &c.32 E:3.wa#te 104. 


Waſte againſt husband and wife and that was found by their default 


before the Sheriff, and the wife was received in the Common Pleas, and 
pleaded, no waſte done,li9 £ 3. waſte 125. 

The Guardian in Waſte ſaid, that he aſligned Dower to the Mother of 
the Plaintiff, and becauſe there was not a houſe upon the land, he cur 
down Trees and built two houſes, and becauſe he built them upon the 
Soil of another, it was adjudged, that he ſhould build two more houſes up- 
on the Plaintiffs lands, to the value, &c. and find ſureties that he ſhould 
not do waſtez9 A.z.waſte 137. 


F.N.B.59.F., 
aadF57.E, 10 
H.7:s. 
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Waſte. 


VI. Waſte againſt an Abbot, Prior, where for them, where for 4 
Mafier of a Colledge, Parſon, Biſhop, and the Bar, 


Ti is no plea in Waſte by a Prior that his Predeceſlor granted that ic 
ſhould be determined by Neighbours, 5 E:2.waſte 5. But the Grant of 
the Predeceſſor under-the Covent Seal that he ſhall be diſcharged of the 
Waſte, will ſerve againſt the Succeſſor, 21 H.6.46. So amends, or other 
agreement with the Succeſſor, is a good bar, 42 E.2.22. | 

A Biſhop, Parſon, Maſter of a Colledge, Arch-deacon, ſhall not puniſh 
Waſte done in the time of the Predeceflor : Otherwiſe it 1s of an Abbor, 
Prior,&c. who alſo ſhall have an Aſliſe of a Diſleiſin to the Predeceſlor, 
2 H:4 3. the reaſon is, becauſe the Abbot cannot make a Wull , but the 
righs doth continue in the houſe, notwithſtanding his death. 
Waſte againſt an Abbot Guardian, who ſaid , that the Ward fell in the 
life time of his Predeceſſor, after whoſe death no waſte was done, 43 E. 4. 
8. and 30.7 E. 3.53. 49 E 3. 25. But ifan Abbot Guardian be depoſed, 
his Succeſſor ſhall be charged for waſte done in the time of the Predeceſ- 
ſor. And ifan Abbot command a Monk to do waſte, the Abbot himſelf 
ſhall be charged after the death of the Monk, but not his Succeſſor, 49 
E 3.26.Waſte 95. | 


— 


VII. Waſte by him who hath but for life, or years, with anothcr 
who hath the Fee. 


A / Aﬀte againſt Tenant in Dower by the husband and wife, upona 

{ F/ Grant to them and to the Heirs of the husband, ſuppoſing waſte 

to be done to their dilinheriſingis good, z E:2.wafte 4.17 E. 3 7.But New- 

ren ſaith, 22 G.H.25. That the Writ ſhall ſay, ad exheredationem of one of 
them, and therewith agrees,18 E. 2. Brief 835. 2 H.5.7. 

Vi:F.N.B.yg9..T.vi29 Eliz inCom.B. Sir Roger Lewhner and Fords 
caſe, Waſt was brought by two Co. parceners, and the heire of the 
third Coparcener, her husband being alive, and Tenant by the Curteſie, 
and the Writ was 2wod tenzerunt. and good, notwithſtanding the Te- 
nant by the Curtefte was not named in the Writ, becauſe as the caſe there 
was, the Term was ended. 

It two Parceners make a Leaſe for life, one taketh husband, hath iſſue, 
and dierh, the husband ſhall joyn in watte. So if one hath a husband at che 
time, and dieth, the husband ought alſo be named where he hath iſſue: 

zutifche husband alone leaſe during the Coverture, he and the iſſue ſhall 
not joyn in waſte. See from hence, that the husband of one Parcener ſhall. 
be. Tenant by the Curteſie of the Moyety of a Reverſion, 


He 
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Waſte. 


He inthe Reverſion, and Leſſee for life, joyning in a Leaſe for lie,” 


they ſhall alſo joyn in Waſte, 27 H:8 13. So two Joynt-tenants, and to 
the heirs of one of them : But Tenant for life, and he in the Remainder 
joyning ina Leaſe, they ſhall not joyn in waſte, v4.13 H:7.15.vi.22 H 6. 
25.4c. v8.11 H:4.1.pl.1.ac.br. Leaſes 2.ac. And by Fitz. the Tenant for 
life ſhall recover the Freehold, and hein the Reverſion damages. 


—— 


— 


VIII, Waſte ecainſt Guardian in Fait, and Guardian in Right, 
and bar init. 


Fat againſt a Prioreſs as Guardian, the ſaid, that after the death of 
the Anceſtor, a ſtranger did abate, againſt whom ſhe recovered, 
after which no waſte, &c. anda good plea, 44 E. 3.27:waſte 80. 

The Guardian ſhall not be puniſhed for- waſte done by a ftranger, 
F.N.B.60. 

If the heir recover in waſte againſt the Guardian within ape, he ſhal! 
not recover the damages, which he ſhall do if he recover againſt him at 
full age, becauſe it is then out of the Statute, which iſpeaks that he ſhall 
loſe the Ward, and damages for not ſufficiency. Alſo the Statute ſhal! 


not be recited againſt him, becauſe the Action is at the Common Law : -. 


Alſo no reſpect to the value, &c. 12 H:4.4.F.N.B.60.T. 

In Waſte againſt Guardian, the plaintiff need not count whether he be 
Guardian in Fait, or in Right,5 R.2.#aſte 97. Sohe need not alledpe in 
what land, nor the certainty of the Acres, but the Inqueſt ſhall find the 


certainty : And if the Defendant alledgeth that ſhe holdeth the third 


part in Dower, the day of Writ brought, that being found, the Writ 
ſhall abate : And if ic be found contrary, then the Jury ought further to 
enquire, and it is not materiall if it be found that ſhe was endowed of the 
land by a ſtranger, as Guardian pendant the Writ, vi.16 E.2.#afte 100. 
Waſte by the heir during his Nonage, the Sheriff returns the (waſte 
ſound, and becauſe he did not return the certainty of the value of the land 
& of the age of the Infant, where the Statute,is that he ſhall loſe damages: 
It was holden, that a new Writ ſhall iſſue to enquire of the yalue, and an- 


other to the Sheriff where he was born, to enquire of his age ; but Judg- 
ment ſhall be given preſently, that he ſhall loſe the Wardfhip, 16 £: 2. 


Waſte 117.,91.16 E: 3. Wafte 100. But if the Sheriff take the Inqueit by 


parcell, where the Waſte is aſſigned in two Towns, a new Writ ſhall if- 


ſie forth to enquire of the whole, if the Jury have not had the view of 
the whole,t2 H.4.3. | 
Attachment againſt a Guardian who ſuffereth a houſe to fall, where he 


hath ſ:fficient to uphold it, 9 H. 3. waſte 136. But Guardian in Socage - 


_ 


ill not be charged of ſuch Waſte,28 H.6 9. 
| | 2T 
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1.40 E.3.3. 
33 E.3. aſe 
I44.46c. 


Waſe. 


It is a good Bar that he cut Trees to build a houſe for the Tenant in 


"Dower; bur then he ſhall be enjoyned upon a pain that he build another 


houſe upon other land of the heir,o H: 3.waſte 137. 


7 
The Guardian may re-edifie houſes which he tinds fallen down in his 
time, and may allow Aſh and Oakes for fire-boot , wherere he could 


not take other, yet the Verdi& was generall, that he cut. down Trees, 
20 H:3.waſte 139. | — 

The Guardian ſaid, that the Plaintiff was borne before the marriage, 
and becauſe he would baſtardize the Infant to his diſinheriſin, he loſt the 
Wardſhip : And ut was awarded that he ſhould pay ſo much to the re- 


«building ofthe houſes , to H::. waſte 142. 


The Guardian commits Waite, and taen grants over his Eſtate, the 
JVrit ſhall be againſt him quas texer, r. E.1.1fte 125. 

It is no plea for the Guarcian in Fait, that after the Leaſe to him, no 
Waſte was done,26 E:3.waſte 10. and taerewith agrees, 27 E. 3.5. 


———— es 1 EIB 
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| IX. Whiſte againſt Ter. ant for life, and the Bar in it. where th. re 
is a mean Eſtate for years,or life, 


WW will well lye againſt Lefſee for life, notwithſtanding a mean 
Remainder or Reverſton for years, 46 E:3.17.4 E:3.18. So for 
him in the Reverſion, notwithſtanding a niean Remainder for life, 50 .: 
3.3-F,N.B.5z9H. But not for him in the Remainder, nor where the Re- 
verſion is granted for life, 33 &:3.waſte 144. 10 E:4. 9. 

A woman Lefſlee for life, took a husband, the Leſſor did confirm to 
them for their lives, now waſte doth not lye during their joynt lives, by 
the reaſon, 6 E:3.19. asit isabridged, by Pigor, becauſe the iſſue (}all 
be, if he did Jeafe. But ſee the book, that by the opinion of Herle aid 
Chauntrell, the writ doth well lye for the heir of him who doth confirm, 
and he ſhall ay thathe leaſed, and maintain it by ſhewing the ſpecial! 
matter: But it is cleer, that the Action of waſte is not loſt by the confirma- 
rion,8 E:3.26.9 £:3 9. But there it ſeems if he be not in by the Confirma- 
rion, it is not.as a Leaſe, &c. yet Chauntrellfaid,6 E:3.19. That if the Dil- 


ſeiſee confirm to the Difleiſor for life, he ſhall have waſte. and Fitz. 


notes that to be law. But Lzrr. holdeth.f0/.36. that the Diſſeiſor hath now 
a lawfull Fee. | 

And ſee 17 £.3.68. VVherea woman Leſſee for life, took a husband, 
«91 rhe Leſſor did confirm their Eſtates for the life of the wife, and after- 
wards brought waſte, ſuppoling them Tenants for the life of the wife, of 
the Leaſeto the wife before the Coverture, and good. So a Confirma- 
Lion which doth not enlarge the whole Eſtate, ſhall not alter any thing. 

VVaſt is diſpuniſhable, where there is a mean Remainder for life , b:- 
cauſe otherwiſe it ſhould be defeated, 11 E:3.Receipt 118. 


If 


dd at 295: La 


I afte. 
. If Leſſee for years grant over parcell of his Eſtate, yet the Action of 
waſte lyeth againſt him alone, E:4.17. — 
Waſte of Tenant for life diſpuniſhable, for the Eftate mean of him who 
hath ſued execution of a Statute Merchant, with averment,that. before that 
no waſte was done,19 E.3 Waſte 3t. | 
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X. The manner of Inquiry of Waſte, and how it ſhall be done 
_ wpons it, and how the Record ſhall come in, 
Wt found before the Sheriff, and the Verdi& ſealed with the ſea! 
, of the Office, was delivered in BInk by the Plaintiff, and well, 
being delivered to him, &c. And he had Judgment of the parcell found, 
where he had alligned waſte in parcell whereot there was no Inquiry, vz. 
24 B:iS-6o | | | 

But ſee 14 E:3.#4fte 27. agreed, he ſhall not have Judgment of the 

parcell found; where the reſt is not enquired of, but Poſtea entred, and 
/icut alias awarded,and the Sheriff ſhall be amerced,as the Plaintiff ſhould 
be 1t he had enquired of the whole, and of parcel no waſt found, &c. for the 
King ſhall not loſe the amercement : and ſee 12 4.4.4. That if a Sheriff do 
not his Office in part, as not to enquire of part, &c. the whole ſhall be en- 
quired of again, by T hirzing. | | 

All is void in waſte againſt the Guardian, if the value of the ward be 
not found, 16 E 2.waſte 117. | 

The return ofthe Sheriff is good by intendment, although he do not ſay, 
In fait quod acceſſit ad loca, &c. As a return that he did waſte in ewo 
Towns, and that be took the Inqueſt de vaſto predifo, in one Town, &c. 
12 H.q:3. where he made view to the Jurors, of all the places. But 16 EF: 
3.Retwrn de vie $82. Thatalthouph that he go to all the places', yer if he 
take the Inqueſt at one place, which is none of the place, he ſhall be amer- 
ced, and a new writ awarded, It is ſaid, 34H. 6.44. That the ancienr 
form is, as is, 12 H.4. 3. but the beſt courſe ſhall be to-return the ſpeciall 
matter, (s) Acceſſi ad loca & caps mquiſic. pro ut inſcedula: &c. Seealſo 
there, that it is no return, qued fecit vaſtum in diverſis Meſſuagis, &c in 
divers Towns, but it ought to be certain, as in a Barn, Chamber, &c, and 
that in ſuch a Town, or ſuch, &c. 34 H.6.45. 

Waſte aſſigned in two Towns, the Defendant faid, that one is a Ham- 
ſet, &C. if this be found, all ſhall abate, without more, bur if be found & 
Town by it ſelf, he ought to enquire of the damages of every parcel! by 
it ſelf, for the waſte is confeſſed . And that although no wafte be found, yer: 
the damages ſhall be caxed certain,9 H.6, 66, 67. And ſee there that upor 
a forraign plea by which the Waſte is taken as confeſſed, if ic be founda-- 

v4:rſt the Defendant, the ſame Jury ſhall tax the damages, 


Sce 


Waſte. 
Sce33 Ed;.}udgem:nt 255. Where upon a forraign Releaſe pleaded , 
. the ſame Enqueſt did enquire further of the waſt, But where upon iſſue 
- that therewas no ſuch Town; it was found ſuch Town to the Damages, 
yet no judgment was, tut a new Writ awarded to enquire of the Waſt, 
1; E.3.Waſt29.28 E.3 Waſt 66. | 

Upon a Writ of enquiry, it behooves that every parcell be found ty it 
ſelf, &c. and what is become of the Trees, and what remain upon the 
Land, and if the Defendant have built a new bouſe with them, 2. 1g £. 
3;Waſt.3 0. : 

And wbere a Writ iſſueth upon a preſentment for the King, &c. The 
Sheriff ought to erqu're, if the party hath found Sureties not to do wat, 
and how he holdeth, and how it came to the Kings hands , 20 H:3:./t 

+: RW : 
Waſt found before Juſtices of Ni; prins, and atthe day in bank the 
Sheriff amended his return, and make it, that he had done waſt in diverſe 
places through the whole wood, where it was before; that he had Gore 
waft in a handred trees, price every one, &c. and he did well to make it 
certain, 20 E. 3. amendment 67. 

A new Venire facias was awarded , becauſe the firſt was not, that he 
ſhould not take them, who were of any kinn or affinity to the Plaintiff or 
Defendant, 2 H:4.waſt 57. 

©mnzre if the Venire facias ought to have this clauſe, ft interim terram 
z/lam videant, when the iſue is upon a collatterall matter, as upon a 
- -2 3" So that the Enqueft was diſcharged upon that Challenge, 7 
Eaw.1. : | 
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Xl. Where a Writ ſtall be awarded to enquire of waſs, and where: 

it ſhall be taken confſſed upon the plea, and where dam es 

| ſhall be aſſ*ſs:d of eviry part by it ſelfe , and the form of En- 
quiry, | 


Ai the grand diſtreſs, a ProteQion was caſt, and at Reſummons hee 
did not appear,a writ of Enquiry ſhall not be awarded,bat a Pone per 
vaaios, 27 E.3.waſt 13: 

Summons, Attachment, and Diſtreſs,'s the proceſs given by the Statute, 
and upon a N'bi/ at every return, a Writ of Enquiry ſhall be to the She- 
riff, 21 H.6.waſt 45. 12.H,4 4. And there it is ſa id, That at the Common 


Law, the proceſs was diſtreſs infinite. 
And the waſt beinp found v pon a Writ unto the Sheriff upon Def-ult, 
the Tenant ſhall not ſtay the judgment by alledging-that he was nor ſum- 
moned, M.19.E.2 waſt,119. 
A Writ of Enquiry ſhall iffue forth, notwithſtanding the incertain Aſ- 
ſignment, aſt 100. 
In 


I afte. 

In a Writ of waſt, the Defendant did demur, if the reverſion did paſs 
by the name of lands and Tenements, and that being adjudged apainf 
him, a Wric of Enquiry ſhall not iſſue forth, the waft is confeſſed,. but a 
Writ of enquiry for the damages only, 34 H. 6.wa#t 40. 9 H.6.waſt 40. 
and other books contrary. 

Vi. 4 Eliz. Dyer upon Nil aicit in waſt, a Writ iſſued to the Sheriff, 
That in Propria per/0na accedat ad locum vaſtatum, to enquire of the da- 
ma pes. it was bolden that he need no: go 1n perſon, according to the Sta- 
tute of eſtminſter 2. for that Statute extends only to a Writ of Enquiry 
of the Watt it lelf. | 

Ifat the grand Diftreſs returned,day be given over upon the plea of the 
Defendant who doth not appear at the day, now a Writ of Enquiry ſhall 
not iſſue upon the Stacute, bur diftreſs infinite at the common Law, 7 H. 


4.15.Weſt 61. 


_— 


—__ 


X 1 1. The forms of the Frit of Waſt. 


' 7 Aſt of Exile of people, the Writ was good, being generall 2:4 

V Vin. vaſtum de hominibss 2 H.6,11, M:12E.2. waſh 1 3. V8.3 

E.2.Waſt 2. | | | 
Waſt upon a Reverſion gran:ed to husband and wife, the Writ was 44 
exhereds:ationew cornm, and good, H.;.E.2, waſt 4. See8 k.2.V Vaſt 147. 
where ſuch a writ was awarded good, Adexhereditationew,of the husband. 
If an Abbot brings the Writ, it muſt be exheredationem eccleſie, and lee 
3\24a.Dyer 129. The B:ſhop of C «r/iles caſe, the Writ was, exheridatio- 
»em Epi/cops, and yetſee F.N.B. 59.0. That a Biſhop ſhall nor. have 

Walſt: 
A Writ of waſt bronght by husband and wife,. and of the Right of the 
wife, the writ was, Ad exb-reaitationem of the wife,and awarded good. But 
2 wri: of Eſcheat ofthe right ofche wife, ſayd, 44d cos reverre re debent, 3 
H-6.waſt 34. | 
W. and H. ſeiſed co them, andthe heirs of W, leaſed for life by fine, 
ſaving the Reverſion to them, and to the heirs of W. and bringing waſt , 
the writ ſaid' Ad exhereditationem, W. and well, 2 H.5.7. wait 54.18 E. 
Breif 855. 
ba a Leaſe ofthe Wife during coverture, for the life of the wife, waſt 
lyeth atter, ſuppoſing to the diſinbereſie of the wife, 41 E.3.waſt $3. 42 
E.2.Bresf 554+ | | 

Waft by 1. as Lord by Eſcheat after the death of him in the remainder, 
who was Baſtard ard dyed without iſſue, without ſuppoſing a Tenure be- 
tween the Leſſee and him : Alſo the ſaid Defendant and his Wife had zn 
Eftate taile , &c. and the Writ ſaid, Afcer the death of the wife and he in 
the remainder to the Plaintiff as Lord, Rewvertere dcbent, and Eid not make 
mention after the death of him the Defendant, :nd good , 34 H.6.r, 

waſt 34. Y Aaaaa Waft + 


730 


H.6.53. 22 H.6. waſt 47. 


Waſte. 
Waſt by husband and wife, (uppoſing that they did leaſe &c: good, 3 

Ar the Common Law, no Writ of waft was againſt Tenant by the Cur- 
tefie, and therefore the Statute ſhall be recited in the writ, otherwiſe it is 
2gainftTenant in dower, and guardian in Knights ſervice, 20 H.6.1 waſt 
43-12 H 4.3. waft 62.F.N.B.55. the writ good, though he doth not re- 
citethe Statute, buc the Regiſter doth recite it, Firzherberts Reports I at, 
Bre 56, 

If Leſſee for life doth waſt, and granteth over his eſtate, the Writ ſhall 
be againſt the Grantor, and ſhall ſay, 2as texer , but againſt guardian 
the heir being of full age, and againſt Leitce for years, his Term being en- 
ded, the Writ ſhall ſay, 2was rexnit, 41 E. 3.23.waſt 70. So when (tu; 
que #/e dyeth, the Writ ſhall be ©»as Ternit, 1 H.6.14..46 E4.3. 25. 40 
E.3.waſt 67. and quas tenet , aguinit guardian who hath granted hs eſtate 


' rempp. Et. waſt 126:" 


After cor firmation to the husband and wife who held for her life be- 
fore, the writ ſhall ſay accordingto the purchaſe of the wife before Co- 
verture, 17 E. 3.waſt 1cg. but of the Writ where the cofimation is to 
them for their lives, See6 E.3. 19. | 

If Tenant by the curteſie maketh a Leaſe for years and dyeth, it feems 
the writ may ſay chat the heir leaſed, but if he declare of a Leaſe of his 
brother there, of ancienter time then the Leaſe of the Tenant by the cur- 
reſie, or atthe ſame time, where in truth he confirmed after, the Tenant 


ſhall abate the writ; 8 E.3.25. | 
A wan leaſeth to husband and wife for the life of the Leffor, and 


grants them by another Deed, that they may fell trees: ec, wichout 1m- 


peachment &c. and afterwards releaſeth to the husband and wife , and 
29 the heirs of the husband who dyech , his heirbringeth waft, ſuppoſi- g 
the Leaſe unto the husband and wife, and co the heirs of the husbanv, and 
ic was the opinion, that upon the matter ſhewed, it doth not Iye. living 
the Leſſor, but otherwiſe the wr:t is good, 8 Edw.3,34. ſee of this, 5 H: 


5.9 | 

4 Waſt, ('am de commmnn: confilio, &c; in Lands, houſes, woods. and 
Gardens hach done waſt in woods, et hominibus guas tenet, of the plain- 
tiff, ex aſſigratione W. of whom the Defendant, Tenant adenndem termi: 
2am, without mentioning any leaſe, and good, 7.11 E.2.waft 113, 

The Leſſor puts out his Termor, and enfeoffeth a ſtranger, upon whom 
the Termor enters, commits waft , he brings an aQtion of waſt, the Writ 
ſaith, ex afſignatione. andgood, 5 H.5.12.waſt 56:45 E.325: waſt 92. 
agrees, where the feoffment was by the aſſent of the Termor, favirg his 
Term , who afterwards attorned, and he need not ſhew any thing of the 


_ Aſtignment. 


And where a Reverſion is deviſed the Writ may well ſay ex a/"gna- 
210-1, Or ex diſmſſione, or ex legatiove, 24.34 H.6.7.Waſt 50: 10H. 6.8. 


breif Is,. - 
Walt. 


__W|afte 

VVaſt againſt Tenant in Dower, ſuppoling that he held of his inheri- 
tance, without more, where the Husband was ſeiſed , acknowledged a 
Fine, and took back an eſtate for life, the remainder in Tail to the anceſtor 
of the plaintiff, the writ ſhall not ſay, ex afſignatione: So where the 
husband alieneth the Land and dieth, his wife is endowed.the writ (hall 
be generall, that he held of his heritage, not ex aſ/ignatione, but where 
the Reverſion is granteed, 38 E.3.Waſt 66.Sce 46 E.3.17. waſt 68. 

VVaſt againſt husband and wife, ſuppoſing that they did V Valt where 
it was done before Coverture, and good, and the husband charged, 19 
E.y: Brief 246. 

Attachment of VVaſt againſt the Guardian by the mother of the in 
fant in his own name, 15 R.3:waft 131.P.10.H. 3.waſt 142. 


tm. ————— 


X [ II. Pleas to the IWrit of Waſt, ana where he ſhall have one 
H rit upen ſeverall Leaſes. 


HE Defendant ſaid, that the Plaintiff had diſſeiled t im of part of 


the Land, hanging the V Veit, Hey/e, anſwer to the ref, for he hath 
not aſligned waſt in that parcell, 8 E.3/Yaſt 16.7 E.3.43. 


VValt againft a woman, ſhe pleaded a Leaſe to her husband and her, - 


afrer wich, no walſt, a good plea, and rhe writ ſhall be maintained, to 
ay, that ſhealone did the waſt , without maintaining that the Leaſe was 
made to her alone, for ſhe had pleaded that matter co the action, 3 E.3. 
waſt 2I. 

In waſt upon a Leaſe to the Defendant, he ſhewed, that the Leaſe 
was to him, and unto husband and wife, the husband died &+c. it is no 
Plea, without ſaying, that the wife was ſeiſed the day of the V Vrit &c. 
alſo itys no Plea, that the wite hath releaſed and confirmed to the defen- 
dant, after which no waſt &c. for this 1s alſo his waſte, 46 E.3.waſt 93. 

The ſurvivor may plead a Feoffment as to him alone, which was to him 
and an another, 14 *.4.-1. - | | | 

If threeLeaſe, and two releaſe to the third, he may have waſt, ſuppo- 
ſing that he himſelf did alone Leaſe, but if one had but for life, and the 
two releaſe co him in Fee, he ought to have a ſpeciall writ vpon his caſe 
ex 4Tonatione, and if two Coparceners leaſe, and one dieth, the other 
ſhall bave a wric, ſuppoſing that he leaſed, 46 E.3.17.waſt 88. See 43 
E.3:waſt 94. : | 

VValt againft Tenants in Common of a wood, the D-fendant faith, 
that «2. holdeth with them .n Common, the Plaintiff faith that A. hold- 
eth in Dower of the Alignment of the Plaintiff, ſo ought ſhe to receive 
all the property of the Plaintiff, 1t ſhe were named, alſo by ſo much ir 
ſhould be ſuppoſed, that ſhe had equall cſtate in Common with both, 
the defendant d1d demurre &c. A. 3. E.2. waſt 25. F. N.B. 60. 

| | Aaaaa2 Iwo 
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Waſte. 

Two Coparceners, one hath iſſue and dieth, the iſſue ſhall not have 
walt againſt Tenant by the Courteſie &c. without naming her aunt, as 
Fitzh. reports, N.B.60.c:9 H 6.11.waff 41. | 

No ſuch Town without addition, ſhall abate this writ, 13 E.3.waſt 29. 
So that one of the two Towns 15 the hamlet of the other, ſo that one 
vaſt is twice aſligned,9 H. 67.walt 40. 

No ſuch Town, nor hamlet is no plea, becauſe it may be a Mannor, but 
the Plaintiff did maintain, that it was a Town, 7 H. 4.8.waſt 40. | 

Over-Dale and Nether-Date is no Plea, becauſe returned by View,g: 
11.6:42.Brief 54: 

It is a good Plea, that the Land was given to the Plaintiff and his wife 
in ſpeciall Tail, and that ſhe is dead, and that hanging the writ, the iſſue 
is dead, 2 H.4.21.waſt 58. | 

Non- tenure is no Plea in VVaſt, 40 E.3: waſt 67: 38 E. 3.waſt 66. but 
but the Aſlignee of the Leſſee may well ſay, that the firſt Leſſee is ſeiſed, 
without that, that we have any thing &c:44:E:3:21. 

VVaſt of Land, anda wood, it is no Plea, that the wood was except- 
ted by the ſame Leaſe ; for if he leaſed it by another deed afterwards, the 
whole writ is good, 44 E.3:YVaſt 79: Fitzh: N:B: 60. | | 

VVast may be well brought after an Entrie for forfeiture, 45 E:3: 
waſt 87. | 

No Thability, if one defendant, as Cochanon, ſhall abate the writ, if 
;t be not maintained by ſpeciall matter,19 E:3:waſt gs. | 

Waſt againſt Guardian, without alledging in Right, or in fat, and de- 
clared de hominibus & beſcis generally without alledging other words of 
torm, 6 R. 2.Waſt 97. | 

Where three Coparceners bring the Writ, the death of one of them 
ſhall abate the whole Writ, 8 E.2:Waſt r10. | | 

The Defendant faith, that he holdeth of the Leaſe of the Father of the 
Pletatiff, and A. his wiſe, and that A. is alive, the Plaintiff aid, that 


e: had nothing, but as wite, and upon that they were art iſſue, 15 E.2, 
waſt I 16, | 


— 


X1V. The Connt, or Declaraivon IWast, 


V "7 Aſt, the Writ was gnerall de dombxs, boſcis &c. and the Decla- 
ration of a Pale, and good, if the Action lieth forthe Pale, 22 


H 6 47. 
Waſt againſt Tenant in Dower of his inheritance, if ſhe doth not ap- 
pear, it needs not to be alledged inthe Declaration, that the Plainciff is 
heir or privy &c: but it onely ought to ſhew the certainty of the Waſt, 
and it ſhall not be intended by Grant, Reverſion, for then the Writthould 
ne ex. aſpgnatione, but if ſhe do. appear, then he ought to make him 


privy 
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Waſte. 
>rivy in the Declaration, ard jin a 2 ware impedit he ought toalledge a 
certain cauſe in the Court, 34 H.6 48 waſt5r. 

The Writ ex afſtgnatione , and the Declaration was upon a Leaſe far 
years, by T. who pu: out the Leſſee, and enfeoffed the Plaintiff, and the. 
Leſſee now Defendant did re-enter, 5H.5.12.4 aſt 56. 46 E. 3 Waſt 92. 

Waſt, Declaring, that he cut Haſells, Thorns, and V Villows , and fet 
the price of each by themſelves, and that he did dig up the rcots &c. and 
good, and it ſhall not be ſaid a demanding of the place twice, P. 41 
E.3.Waſt 82. | 

So of Stocks and Germines 9 H.6.67. 

VVaſt, the Plaintiff declared upon a Leaſe for years, to begin at ſuch 
a Feaſt, the Detendant ſhewed forth aDeed, proving the ſame tobegin at 
another Feaſt, yet the Declaration was good, becauſe it is not founded up- 
on the Deed as a Covenant &c. 3, E.3.w4ft 102. Alſo itis good with» 
our ſetting forth tor how many years &c.Ps7. if the Defendant had not 


paſſed the advantage of it, for the Enqueſt was taken by default, Vide 


5 H.s Waſt 55. 

VVherea man declares of waſt in divers Towns, he need not ſhew the 
value of each by it ſelf, nor where the exilement of the Villains is done,g 
H.6 42 Comnt 17, But mult ſhew the certainty of every thing whereof 
the walt is aſligned, 9 H.6:66. 

Upon a generall writ, he declared, that the Defendant did ſuffer the 
hedges to be unrepaired, by which Catcell did deſtroy our Germines, 20 
H.6. aſt 42. 

So that he ſuffered the Land to be drowned &c: for not repairing the 
banks, &c.20 H:6:1:46 E.3. Waſt gi. 

The writ faith, ad terminum annorum, and the declaration good of a 
Leaſe for half a year,7 H:7:2: 46 E:3:31.The Leaſe was unto the Teltaror 
of the defendant for life,and halfa year over,q46 E.3.31. 

VValtby two upon a Leaſe by Fine, where the Revyerſion was to then 
and the heirs of one of them, they were driven to ſet forth in the Declara- 


tion of whoſe gift, 2 H:5:Waſt 54. 


_——_— 


ms 


——— ___— 


Repication in Wast. 


H E Gvardran faid, that he builded a houſe for the Tenant in Dower, 
it isa good Replication, that that was upon the Land of anoth-r, 
and not uporrthe Land of the infant, g H.3:waſt 137: 

The Defendant pleaded the Deed of the Plaintiff, reciting a Leaſe of 
Lis father, and further Leaſed ard releaſed the Aion of walt &c: pro 1179 
'empore /nuo, the Plaintiff did averre the VVaſt was done atter, with thar. 
lzat nothing paſſed by the deed,upon which iſſue joyned,z1 EZ 3.Waſt 103 

itisa good Replication, that the Anceſtor who granted that he ſhould 

r.9t . 


Waſte. 
not be impe*ched of waft, had butan eſtate 1 tail,in reverſion &c: 33 
E 3 27: W-:ſt 65. ; 

VValt of Haſells, the Defendant faid, that they grew ina Park unde: 
Oaks, it is a pood Replication that they grew 1n a quarter of the Park, 
where were no Oaks *::40H 3.25 Waſt 69:44 E-3.waſt 82. 

The Deter:dint ſaid, that the houſe fell by Tempe, it is no good Rep: 


cation, that the Defendant did covenant to repair them, and to leaye 


them in as good a plight &c:43 E.3:6:6:Waſt 76. 

The defendant faid,that he Leaſed excepting that part wherein the VVaſt 
is aſligned, it is a good Replication, that he leaſed that afterwards, 44 
E:3:34:Waſt 79. 

The Defendant faith, that the Plaintiff had not any thing, but in Co- 


parcenery with K: who took to husband RK: hadifſue F. and died, and 


R: is living, the Plaintiff did averre that ſhe alone did make the Leaſe, 
and upon that at iſſue, 22 H.6:24:waft 47. 

VVaſt againſt Tenant in Dower, ſhe faith, that ſhe i-:ſed unto the 
Plaintiff and R: for life, upon Condition, and entred tor the condition 
broken, after which ſhe &c: it is a pood Replication, that he was within 
age at the time, and did not agree, nor took the profits, -30 Ez 16, 
waſt 26. 


— __—_—_— 
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XV. Wast againit husband and Wiſe, and bar to it, and Þl-s 
for the Wife &C. af. er Receit, and wast against a Wonian a,- 
ter the death of her husband, or against Tenant for life, and 
him inthe Reverſton, 


\ VG againſc husband and wife , after a Plea , that no waſt was 
done, ſhe being received, ſhall not pray that he aflign new waſt, 
3 E.2.waſt 16. | | 

VVhere a woman ſhall be puniſhed for waſt in the time of her hus- 
band, See 10 E.3-17: and how the VV. ic [tall be for waſt before cover- 
ture, 42 E.3z. Breif 554- 

VVaſt againſt 7: tound by default, 7: ſhall rot pray to be received 
upon a Leaſe to him, and 7: and his heirs, contrary to the writ, 14 E:3: 
Waſt 27. 

VVaſtagainſt husband and wife, after no waſt pleaded, the wife was re- 
ceivedat Nift Prins, and pleaded ſpeciall Bar, 21 H:":waſt 53. 

VVaſt upon a Leaſe by husband and wife,” ſee the form of the writ, 22 
H:6:waſt 47. | | 


XVI. where 


Waſte. 


X VI. Where VVast ſhall oe aſſigned, and vow aſſigned twice, 


where aſſignment ſhall be maxe afier the writ brought, 


Aſt aſſigned in Trees,and in ſtocks and germines of the ſame trees, 
and good by Paſtor, it behoveth that he alledgeth the value of the 
trees, and alſo of the fttoks, and germins, becaule ſeverall things, 6H.67. 
waſt 40. 22 H.6. waſt 46. agrees per ("uriam,ſee 41 E.3.Waſt 82.contrary. 
[f the Defendant makewdefault, the Plaintiff ſhall make aflignment to 
have a Writ to the Sheriff, ſhall ſhcw the quantity of the Land waſted 
ard the certainty of the waſt, 34H. 6.48.waſt.y r. s 
Waſt by an Abbot &c. upon default, he ought to aſlign the certainty, 
if in histime, or inthe timeof his Predeceſſor: So where a Leaſe was to 
husband and wife, 8&c. and becauſe the Sheriff did not enquire of it, a writ 
was awarded to make new-enquiry, 2 H.4.3.Waſt 57. But it is ſaid, 21 H. 
6.waſt 53. where the Succeſſor may puniſh waſt, as an Abbot,it necd nor 
appear in the writ, nor inthe Declaration, in whoſe time $c 
Waſt found by default againſt husband and wife, the wife received, 
pleaded,no waſt, the other ſhallnot maintain that waſt was after the writ, 
tor he cannot ſo aflign ir, but he ſhall recover the place waſted and dama- 
ges, but Pere it he may cbarge the Jury with it, where it is at their li- 
berty to find it, 19 H.Waſt 121. 


At 


—_ 


XVII. # hat a or thing ſhall be ſaid Waſt , what not, and 
where doing or omiſſion of a thing (hall be {aid waſt, where 


not, 


HE breaking of iron, or timber to repair a Mill leaſed to him for 
| years, is waſt, 4 E.3. waſt 22. 
The Guardian may well take down the Poſts, where the houſe is fallen 
by a wind, or a houſe which was never covered, and burn the wood, 4© 
Aſſ.waſt 24.22 H.6.waſt 48. EE 

Cutting of Oaks which is dead wood, is not waſt, but puttins of 
beaſts into a Cloſe, which deſtroy the young ſprings, is waſr, fo cuting 
down of green wood, where there is (ufficient dottards and dead wood. 
20 E.3.Waſt 32: 21 Fi:6:waſt 53. 

To ſuffer Land to hie freſh,is no waſt,2 H.6:11: 37:5 H:3.waſt 1 5.50 is it 


>f the overchrowing of Saff-on beds, 10H. 7:3: but otherwiſe it 1s of |; 1.345 
Y : Þ.206.1, ;£ 
plowing of Meadow, F N_ÞB.59 C2. 


Ts ſuffer a houle to decay tor want of covering, where it tvas well co- x5 + 


veredat the time of the Leale, is waſr, 7 H.6.waſt 37. 
Z :bbington ſaith, that Quick-thorn deſtroyed is deſtruction, and {o 


"er he 
WACANSTY 


» 


-” © 
b. 


Waſte. 
within the Statute, 9 H:6:67:waſt 40: See of that 46 E:3: weſt 88. But 
Chaxdiſh faith, that waſc ſhall not be afligned in Underwoods, it not by 
eradicating of them, ſo as they cannot grow again. | 
Bur ſee 45 Edw. 3.25. waſt 69. That Haſells and Willows ſhall jnot be fayd 
uuderwoods, but where they grow under.,and not amongſt great woocs 20 
E.3.waſt 32.10 H. 7.3. | | 

Willows growing in the fight or view of the Mannor, are waſt if they 
be cut down, 40 E.3. 15. F,N.B. 60.50 if they do uphold s Bank, 12 H, 
: & | | 

See8 E 2 waſt 111. and remp.E.1.waſt 124. That Willows, Haſells and 
Aſhes of ſmall value are not waſt, becauſe they will grow again, 
 Ofwaſt in Gardens and Orchards, ſee 16 H:3 w4ſt 135. 10 H:7. 3. 44. 
E.3.waſt 7.7 E.1.Waſt 1 22. | 

Leſſee for life years,or Tenant in Dower ſhall not preſcribe for the cut- 
ting of ſeaſonable wood, every ten, or ſeven years, 40 Ea,3. 25.10 H.6. 
waſt 42. —- 

Leiſce at will ofa wood, may ſell underwoods &c. but if they be great 
Trees, he may not cut them down, 12 E.4.8. Where the Leſſee did cut to 
ſell, ſeethere, and 17 E 3.weſt 101. of the cutting of ſeaiona ble wood in 
ſuch manner as hath been uſed co be, 15 no waſt, Firuherberts Natura 
Brevium 59. | | 

Digging of- Gravel! or clay rs waſt, but it is a good barr, that he digged 
clay to make morter, to repair the houſes, and if he ſell any part of ic, it is 
waſt,or if more then is needfull, wherefore he ſayd, chat che Surplaſage 
was digged the better to convey the water away which drowned the iand, 
and tha. he let ic [ye upon the land without ſclling ofit, 22 H.6.»4/t 4s 
41 E.3.waſt 82: F.N.B.59, Ex | 

To ſuffer a Wl} which is covered to fall down, is waſt. 22 H 6: and 
44 £.8:44: 10 H.7:3:Removinp of a furnace wh.chis annexed to a free- 
hold is waſt , but it the Leſſee ſer it there hee may remove it during the 
Term, 42 E 3.6. 29H. 7: 13. £1 | 


— F ——— 


3a 11t ['Vafi wW:th Pri vity or Altornment, 


He Lord by eſcheat of a Remainder, ſhall have waſt &c. 3 H. 6: waſ 
34. 34 H:6.7: and 8. 45 E:3:3: 
If the Leſlor for life grant the Reverſion to an Abbot, the Lord 


| ſhall have waſt, bu: there he behooves to claim for the miſcheif of th- ſta- 


tute, but the Lord of a villein who parchaſeth a Reverſion ſhall have wat 


 withoucciaim, ſo the Deviſee of a Reverſion, ſo he of whom Tenanc for 


life prayeth inaid. a* of him in the Reverſion, fo he who recovers a Re- 
verſion, ſo where the Leſſor or Leſſee enfeoffeth a ſtranger, upon whom 
the Leſſee entreth, &c. ſo where the King grants a Reverſion , bur the 


orante: 


grantee of the Reverſion by fine ſhall not have Waſt without Attorn: 
ment, 34 H.6:7.and8: 5 H:2:5: 5H: 5:waſt 56: 2 H. 5 Monftrans de 
faits 121: 48 £:3.15:12E,4:3:39 H:6:24: 5 H:7:19: acc: 34 H:6:t7; and 
8; 34H:6:24:L:rr: 6 E: 3:17: 45 £:3:3: 13 H.7i2piby Vaviſear, 

Two husbands and their wives make a Leaſe, one ofthe wives after iſſue 
dyeth, her husband hill joyn in waſt with the other parceners, 26H. 6. 
waſt 47. viiz5 H.6.23. 41 E.3.7. 48 E:3:14: 

He in the Remainder ſhall have waft , but if the Leſſor releaſe to him 
in the Remainder for life, and his heirs, he ſhall not have waſt, becauſe he 
never had Atrornment. otherwiſe it is of ſuch a Releaſe to him in the Re- 
verſion for life, for he ſhall puniſh waſt done after the Releaſe for the At- 
torament before, &c. 48 E:3:16: waſt 94: v5i:46;E:3:waſt 88: 


Areerrees 


—— — 
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XIX, Where the _ ſhall recover in Waſt more then the place 
waſted, and what fhall be ſayd wa ſt, and where he fhall reco- 
ver the place waſted after the Writ. 


He Hall ſhall not he recovered for other places wafted in the houſe, 
| 15 E:3.waſt 108. But for waſt found in the Hall all the houſe ſhalbe 
recovered, becauſe the ſame is the principall. 

All the wood ſhalbe recovered for waft done in diverſe places of it 
&c: 20 B: 3: Amendment 67: 4 E. 3:32. and ſo although there be mea- 
dow, or Arable Land in pares of the wood, 'if it be all one wood, and any 
waſt in every part, temp. E.1:waſt 227: 7 E:3:waſt 193. he cannot reco- 
ver the whole wood upon the cutting down of four Oaks in diverſe places 
of the wood. | 

70. ſaith, That for cutting down of appletreecs in a garden which en- 
congntied the houſe, a man had recovered the houſe; Heng, That was 
for another cauſe, temp. E:1:;waſt 127: But Stoxe agreeth with Ig: 4 Ez3 
34: eftrepement 19, . - 

Waft aſſigned in a Grange, Cottage, and Appletrees, the value of. 
each found, and he did recover the place waſted, and treble damages,bur 
not for the incloſare becauſe there was no waſt inany houſe in the inclo- 
ſure, temp E:1.Waſt 123, F 

The Plaintiff ſhall recover alſo the place waſted after the Writ broughe, 


and damapes, 19 E:3:Waſt 131; 


% x 
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W afte. 


XX. Waſt by one Joynt-Tenant or Tenant in Common, againſt the 
other. 


F there be three Tenants in common, and one commits waft, the other 

wwo may joyn in an aRion of waft againſt him, 2:3 E:2: waſt 25: One 
Joyne-Tenant ſhall bave waft againſt the other, becauſe they are not 
compellalbe to make partition, by Fitzherbert and others, 27 H:8:13: Bur 
ſee 15 E:3:waſt:g6: contrary, where they were Joyntenants to them and 
the heirs of one of them. 

One Coparcener ſhall not have waſt againſt the other, becauſe they are 
compellable co make partition, 27 H.8:13: and therewith aprees, 9 H:6: 
31. See 9 H:6:waſt 41: waſt for one parcener againft che husband of the 
other Tenant by the curteſie, aſſigned in the moyety. | 

Vi: That Tenant by copy of Court roll cannot cut down Trees to ſell, 
but he may do for neceſſary Reparations, 9 H:4:4ft 59. 


er a EIS 


eons. 


XXI. Where the Tenant oy be diſcharged by os , after 
waſt done, 


T behoveth that tbe Reparation be done before the Writ brought, 38 
 LeAſ. weſt 23. and ſohe may well cut Trees to repair, 40 Af. weſt 24. 
11 E:3 waif#28' 29 E. 3, waſt 30. and2o E.3. weſt 32.22 H. 6. waft 48, 
12:E.3. waſt 28. 21 H.6. Wwaſt 53. But he cannot juſtifie the cutting down 
of more trees for the rapairing of the houſes, then are neceſſary, 32 Ed.3. 
waſt 101. 41 E.3.waſt 82+ 


XXI1. The form of the Return in a Writ of waſl, 


E the Returne of the Diſtringas, in VVaſt » ſee 34 Hen. 6: 48: Waft 
"4 
And where waſt is aſſigned in diverſe Towns, &c. 12 Ht4: waſt 62:and 
34 A:6:48: 
And ofthe Return amended, 20 F: 3; Amercement 67: 


XXIII. I. aſl 


Voucher, 
XXIIT. Waſt againſt Tenant for life before the Statute , and the 
Judgement. , 


O waft was pleaded in iſſue, and Exilement found, and good, 15 H 

3:waſt 130: and then no waſt þefore the prohibition , was a good 
plea , but upon waſte found, Damages were recovered, and it was ſaid to 
the Tenant that he do not waſt,upon pain of Lofle ofthe Land,q H: 3:waſ# 
14 ©: and he found pledges &c, 15 H: 3: waft 132. for waft done in a 
houſe , ke was commanded to re-build it, and gave ſureties that he ſhould 
not do waſt after, 90H. 3. weſt 137: and 20 H: 3: waſt 139: and 10H: 3: 
waſt 142: and where Tenant in Dower did waſtia a Wood, it was awar- 
ded, that the Plaintiffſhould have thewood, and that ſhe ſhould have 

houſe- boote &c: for the Plaintiffs life, and was amerced for waſt done a- 
gainſt the Prohibition, 4 H.z.waſt 120: 
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I. Where 41241 ſhalbe vouched by reaſon of a poſſeſſion, and bound 
to warranty by it, of a Baſtard, younger ſon, and heirs in Ga- 
velkind. | | 


4 
— 


Fa Baſtard entreth , and occupieth with the Mulier , bee ſhall be 
vouched with the Mulier, if he occupy as heir , but if the plea do 
Ray in that caſe for the Nonage of him who is the Baſtard, to take 
away ſuch delay, Baftardy ſhall be a good Counterplea , P.32.E. 
3. vexcher 94. But where the Baftard is vouched by-bimſelf as heir, 
it is no Counterplea to ſay that he is a Baſtard, becauſe he is Heir 
in poſſeſiion , 19 E. 3. 59. for a firanger ſhall not confeſs any heir , but 
he who entreth as heir, and continueth poſſeſſion, but if he entreth with 


the Mulier , both thall be vouched, 20 E. 3. voucher 11 9.43 Ed. 3 You- 


cher 64. | : 
But contrary if the heir ofthe Baſtard be in by deſcent, and the Mulier 


dyeth wichout heir, now the Warranty is extin&, for although the Ba- 
ard hath che Land by way vfEfRoppell, yet as to another cftranger, he 
is a meer ſtranger to the Anceſtor, ſo it ſeems be may well avoid the von- 
| Bbbbba3a cher 
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Voucher. 


cher in every caſe, where he is rouched without the Mulier, for no con- 


tinuance of poſſeſſion ſhall make him heir-as to the Titles of ſtrangers, 5 
H:7.2: 22 E.4-10, ; : : 

And therefore if the Baſtard be in by deſcent , as heir to the tail , and 
the Mulier dyeth without iſſue, hein the Remainder, or the Donor ſhall 
have a Formedon againſt the heir of the Baſtard, notwithſtanding the 
continuance of the poſſeſſion of his Father without interruption , 39 Ed, 


.38. 
: A Baſtard vonched as heir, dyetb without iſſue, the Voucher is gone, 
bue 116 bi ſayd, That the Demandant ſhall vouch at large, 18 Ed. 3 
Sz... | 

The = brother ſhall be vouched with the younger brother , who 
bath Land ia Burrough Engliſh, one as heir at the Common Law, the 0+ 
ther by the Cuſtome, 11 H:4.21.22 E,3 voxcher 22, So if the younger 
Brother be Demandant, but he ſhall never be rebutted by the warranty 
of the Anceſtor, 11 H.4 21. | 

A man feiſed of Land at the Common Law, and in Burrough Engliſh , 
enfeoffeth his eldeſt ſon who giveth backthe land to the Father and the 
youngeſt ſon, and the heirs of the Father, who dyeth, the youngeſt being 
icmpleaded ſhall vouch the eldeſt , who ſhall revouch him as beir, and the 
youngeſt by the Cuftome, and was ouſted of the voneher, becauſe the 
whole warranty was caft upon by the Dizcent, ſo extin&, otherwile it is 
of two parceners in fuch caſe, 40 Ea: 3: 14. 

The younger ſon ſhall neyer be vouched| without the eldeſt , 
nor with him for cauſe of poſſeſſion, nor for continuance of it, 
bat only for land in burreugh Engliſh, which mighe be recovered in 


value againft him, as heir by the Cuſtome, for none ſhall be heir by con- | 


tinuance of a pofleſſion, but a Baftard, 10 E:3:1:43 E. 3.3: 38 E,z, 33, 
Contrary. | - | 
Alſo the heirs in Gavelkind ſhall not be vouched without naming him 


_ who is heir at the common Law, 32 ZE 3 voucher 94 31 E.z. Connterples 


of voucher 88, 33 £.3 .voucher 313. and 3'4. See 11 Ed: 3: Debt 7. All 
were charged for the death ofthe Anceſtor, upon a voucher of the heirs 
in Gavelkind, ſee 38 E.3.27. where it is a good plea for the heir of the 
Vouchee to ſay,that he hath a Brother,and nothing deſcended bat in ga- 
velkind, vi. E.3.27. | 

And that the warranty of Land Gave]kind ſhall not be pleaded apainſt 
the younger brother by way of Rebutter, ſee 44 E:3:16: 22 E:4.acc.if the 
elder ſon be generally vouched with the youngeſt by the cuſtome, the cu- 
ftomary Lands only fhall be reſerved in value, but if he vouched expreſly 


as heir, and the other by the Cuſtome, there both their lands ſhall be in 


value. 5 E:2: and £2 E. 4:10. 

The plea ſhall not remain for the nonage of one Brother in Gavelkind, 
if the Demandant will aver, that he bath none of the Land in Galvelkind, 
2FE 3. | 


if 


If the hair of the =u of the Father hath nothing, the heir of the part 
of the Mother ſhall be youched with him to renderin value, 31 E.3, and 
7 E.3.66 and 5 E.2, Avewry 207, but ſhall not be charged for Debt. 1: 

H.7.12. 

See 26 E:3,59. Tenant by the curtefie youched with the parceners to 
render in value. | 


——_———_——_— 


et, 
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11. Voucher good by Entendment. 


F 7 Here a man voucheth for rent, it ſhall be intended prima facie, 

Rent ſervice, and that he who voucheth is pernor in fee, for the 
Ter-Tenant ſhall not vouch for a Rent ſervice, otherwiſe it is of the per=- 
nor, 35 H6. | | 


mmm 


——— 
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- 111. Where one ſhall vouch in by one warranty, or one at his Eke- 
Fion. | 


Here one of Vouchees is returned dead, It is holden , that the 
Voucher ſhall abate, and the Tenant ſhall be driven to revouch 
- the otber, and the heir of him who is dead, for it is ſayd, thar 
the charge ſhall not ſurvive, 17 Eaw. 3. 41+ 22 Eaw. 3. Connterplea of 
Garr. 8.. | | 
r_ ie is holden that a Warranty ſhall ſurvive 17 E.3.8. and 3o E.3.3r1 
the firſt voucher did ſtand upon ſuch a Return, but ſee there that he mighc 
have revouched the ſurvivour and the heir of the other,if he pleaſed, and 
ſo it is holden, 31 E.z.(ounterplea of Voucber 88, 32 E.z. Vomher 84. . 
But 39 E.3.26. is, thac the one ſhall not be vouched without the heir of 
the other. | 

It is bolden; That where two warrant land, and one dyerh or both dye; . 
the Tenant ſhall vouch the heirs of both joyntly,and ſhal have the whole 
value of each ofthem, or he may have againſt them both at his eleQion , 
becauſe each doth warrant the whole, and both in common. 

But hee ſhall have but one Recompence, 15 Hezxr: 3.13. 
But the Law is holden otherwiſe of an Execution upon an Obligation; , 
12 H-7.3. 

If by make a feoffment with warranty , by Dead; only, and one dyetb, | 
the whole wartanty falleth upon the ſurvivor, and be alone ſhall be,you- 
ched, 39 £.3.26. there he vouched two, and ſhewed the Deed of one, 

| and of the Anceſtor of the other, which had no warranty, but Ded;, and.: 
the voucher held good for the colour of voucher of both. 


Hus band 


Voucher. 
Husband and wife levy a Fine of the wives land, and they and the heirs 
| of the wife warfant the lands, the wife dieth, her heir ſhall be vouched a- 
lone, living the husband, becauſe he had nothing, 4 E.2.Yoxcher 242. 


Bur ſee 22 E. 3. Counterplea of Garr, 8. The husband alone vouched by 
Survivor: And ſee that for a Warranty made to the husband and wife, 


and to the Heirs of the husband, the Heir of the husband ſhall vouch, 11- 3 


ving the wife,6 £.3.27.v5.28 E.3.7. | | 

The 1Mzler, elder Brother, or the Heir of the part of the Father may 
be well vouched, without the Baſtard, younger Brother, or Heir of the 
part of the Mother : ſee for that 38 E'3.Garr. 18; 31 E. 3. (onnterplea of 
' Voucher 88. | | 


—_ 


IV. Where a man ſhall vouch at large after that he hath voucked 
before, and where not. \ 


Ii the Vouchee be returned dead, the Tenant may well vouch at large, 


ſhewing cauſe, otherwiſe not, by Brian, unleſſe he vouch»within the 
degrees,8 H,7.6. and therewith agrees 15 E: 3. Vowcher 23. and 18 E: 3. 
Voucher 3.contr. in DoWer. | 

The plea doth ſtay for the nonage of the Son of the Youchee who di- 
eth, the Tenant cannot vouch his Colin of the whole blood, where he 
hath a Siſter of the half blood, for ſhe is heir of the Father, and of that 
line the Warranty doth depend,q43 E:3.3. | 

If the Vouchee dieth, depending the Counterplea to it, the Tenant is 
at large to vouch a ſtranger, becaule the other is eſtopped,q41 E:3, Vourhs 
cher 71. EO. | 

If the Demandant Counterplead the Voucher to three parts, and grants 
it to the fourth part, and the Vouchee dieth, it is holden thar yet.che 
Voucher ſhall ftand of the three parts to try the Counterplea, and ithat 
the Tenant ſhall vouch at large for the fourth part, becauſe the Voucher 
was not granted of the whole,5o E.3.2. : 

He who hath prayed in aide, and the prayer that joyned in aide hal! 
never youch at large. which he muſt do if he had made default, 9 H.6. 3. 
and 4.18 E. 3. Vencher 7, Alſo hell all not vouch after aide prayed of 
the King for recompence, 9g E: 3. 15. yet there is a difference taken after a 
Procedendo granted,z E.3 r5. but 9 #.3:15. is contrary. 


Husband and Wife Vouchees, he dieth, his Heir may well vouch, living Bl 


the wife,and that without cauſe. 20 E:3.Voxcher 130. | 
The Heir being vouched in the Ward of two, one died, 'the Tenant d:d 


rc-vouch the other, and a ftranger, and was driven to ſhew cauſe, and 


for cauſe faid, that the Dead granted his Eftate to the firanger. | 
The hett vouched in the Guard of F. Prior of B: and a ftranger,the Pri- 

_ ordieth, the Voucher at large is to him, for by the name of F, he hath 
| | no 
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 Poucher: 


no Heir nor Succeſſor, but ifhe had been named by the ſpeciall name of 
the Corporation, the variance ſhall not be ſuffered, 5 E.3. 

Note, where one Vouchee ls returned dead at the Summons, and before 
his entry into the Warranty, the Tenant may well vouch a itranger in a 
Precipe : For Thirn ſaid, for yet it may be, that the firſt Voucher was 
falſe, H. 4 H.4.1. 

Where one 1s vouched as heir to the Vouchee dead, it is a good Coun« 


_ terplea to ſay,that he is not heir, for he can vouch none but his heir, 41 E. 


.2 9. 
Note, if H. enfeoffeth Z. who re-eafeoffeth H. and A. his wife, H. di- 
eth, and A. is impleaded, and vouched L. he dieth. Ir was ſaid, that 4. 
as Aſſignee of L., might well vouch the heir of H. A.2 E.3. 

If the Plea be diſcontinued, ' or otherwiſe without day tafter Voucher, 
yet the Tenant ſhall nor vary, nor vouch a ſtranger, but the ſame perſon 
again, and by the ſame name, and the ſame addition, $ E: 3. 7. 2 E:3.1 3. 
Voucher 191. | 

See 14 H.6,7, That upon the Sequatar not returned, the Tenant may 
well alledge that the Vouchee is dead, and vouch a ftranger ; but not if 
any Writ were executed, or the Sequarzr returned, 14 H:6, 21. by Vam- 


page. | 


| ——_—_ 
o a 


—_— 


V. Voucher not ſuffered, which is contrary to the Writ. 


Cp of the Seifin of 7. The Tenant cannot fay, that . Son of T. 
did aſligne to her Dower, and vouch him : For the Tenant may grant 
ſuch a voucher without taking his Writ, and the Court ſhall never grant 
voucher contrary to the Writ, but Aide-prayer it may grant,7 E:3.31. 
Note, where the Writ doth ſuppole the entry by two, the Tenant may 
wew ſhew that he did enter by one of them, and ſhall vouch, for that is 
not tothe Writ,6 E: 3.46. { #i 3» vita, Seeallo this is in, 44 E:3.31. O- 
therwiſe it is, when the Tenant faith, that he did enter by him and ano- 


' ther, for there he cannot vouch, and the Writ ſhall abate , 48 E:3.29. 


/. who was the wife of H. brought a Writ of Dower againſt Ai who 


| vouched R. the Son of B. becauſe F. gavethe Land to the Tenant, and the 


faid H, her husband, and was ouſted of the voucher, for this is contrary 
to the Writ, which ſuppoſeth that H. to be the husband of the Plaintiff 


| Alſo it goeth in Bar of the Plaintiffs Action, if ſhe held joyntly with H. 2, 


E.3. 31. But ſee F::z that it ſhall not overthrow the voucher, but the 
matter of Bar, for it is ſaid there, that two women have had Dower of 
one husband. 

Dam fuit infra etatems, ſuppoſing that he is in by the Demandant : The 


Tenant voucheda ſtranger, and good, becaule in by Title, yet it is con- 


trary to the Writ, 35 E:3. But it is holden, 18 E:2. Voucher 241, _— 
| — all 


Poucher. 
ſhall be put to his Writ of 9/arrantia Charts, and ſhall not vouch. 

Dower of the third part ofa Mill, the Tenant vouched by a Deed which 
was of a void place, and the Mill was made after, and he was ouſted of 
the voucher, becauſe he might plead it to the Writ,z 5 E.3, 

In a Precipe of a Mannor except twenty Acres, the Tenant may well 
VOuca of the whole Mannor, becauſe it is not contrary to the Writ, 4: 
E:2. 23. ſee for this, 10 E:2.11.19 E:3.Yorcher 123. 


— — — —— —— —, 


_ — 


In what VVrits Voucher doth not lye, 


| A Dmeaſurement of Paſture, the Tenant ſaid, that T. Lord granted 
co him Common for a hundred Sheep, and vouched him, and good, 
H.31.H.1. but ſee 32 E.1.Yexcher $8 03. that where the Plaintiff was ſeiſed 
of his Common the day ofthe Writ brought, that the Tenant could not 
vouch his Feoffor ofthe land, becauſe he was in by wrong : But ſee T. 
E.1. Admeaſurement of Paſture 11. that the Tenant \ball vouch in this 
Writ, but notin a 20d permittat, in the 2uibns, by Herle, 32 E: 3. 
Ducd permittat of Common in Groſle, the Tenant vouched as land 
diſcharged, and was ouſted of the voucher, becauſe it is another thing. 
Alſo no Proces lyeth upon a voucher upon default at the Summons : And 
ſee 13 H:3.Voxcher 282. In a Yuod permittar, of the nature of IMortdan- 
ceſter, ſuppoſing that his Father dyed ſeiſed, the Tenant vouched T. by 
his Deed , bearing date before the death of the Father of the Plaintiff, 
ſo before the Action accrued, 8&c. for which cauſe the Tenant traverſed 
the dying ſeiſed of the Father, &c. 

Ina 2 nod permittat reducere curſum aque, which ſuch a one aivertir, 
the Tenant for life vouched him in the Reverſton, and was ouſted of the 
youcher, but he ſhall have ayde (note,the Writ was not good.) | 

Bud permittat profternere molendinum quod B. pater eA. levavit, rhe 
Tenant was received to vouch, 31 E.1. (See here it was not his wrong.) 
See 30 E:3:26. contrary 1n a manner. 

A Writ of Entry , De tertia parte pi[carit in aqua. de H. The Tenant 
youched, and received, 7. E.1. Brief 861. 

Voucher doth not lye in a «per ebi:r, 34 E: 1. and a Demurrer upon 
it is peremptory to the Tenant, ſo awarded, that he ſhould not vouch, 
30EM.and7 E:3.15. Age11 1. thereaſonis given, 34 E: 1. becauſe the 
Demandant in that Action ſhall not plead with a ſtranger. 

A Writ de Setta faciend. ad Curiam ae hundred The Tenant ſaid, that 
he held of the Bilhop of $. and was received to vouch him,6 H.7. 

Dn jure, the Tenant was received to vouch a ſtranger, 16 H.z. 

Rationabilibus divifis, againſt Tenant in Dower,ſhe youched the heire 
in Reverſion, 2nd the vouchee being preſent did enter inzo the Warran- 
ty,r1 4.3, | 


Termingn 


Voucher. 
 Terminuw qus preteriit in the Per, the Tenant vouched a firanper ont 
ofthe degrees,and was received by the Court, 28 H.3.v5:44 E:3:acc. 

Rationabils parte againft B. and others, by ſeverall Precipes, they vouch 
- 19% who was preſent, and did enter inco the warranty, and pleaded, 

18H. 3, | 

Sefla ad molendinum inthe Debet & /olet, the Tenant did vouch his 
Feoffor, alledging that he held diſcharged, and was ouſted of the voucher 
_ for the Suit doth not lye in extent, and proces cannot be made upon that 
voucher, i 3 E:3. ſee r. E-1.Yoacher 246. Iris faid, that this Suit is a Ser- 
vice ; ſo tranſit terra cam onere, for which cauſe he ſhall not vouch, nor 
by a warranty expreſſed in the Deed. : 

Voucher doth not lye ina Writ of Entry in the D5b#s for the Diſlet- 
ſor, nor ina Writ of Entry in the nature ofan Aſlife,1 1 R: 2. and 12 R. 
2. Voucher 82. 

In Attaint, the Feoffee Tenant cannot vouch , for no mean time adjud- 
#ed, yet it was upon a Writ, in which voucher did lye. Fitz. That he 
youched one named in the Writ who had pleaded Non-tenure, 10 E: 
3.2ZIe 

In Ceſſavit in the Peſt, the Tenant was received to vouch, yet the vou- 
chee cannot defend the Tenancy, nor render the Arrearages, nor find 
ſureties, 14 E.2, | 

Dum fuit infra atatem in primo gradu, the Tenant was ſuffered for to 
vouch, becauſe he is not in by wrong, yet it is contrary to the Writ, 
35 E:3. 

Leaſe for life of twenty ſhillings rent, a woman recovered the fame 
in Dower by default, he broupht a 20d es deforceat, and vouched accor- 
ding to the Statute and recovered by default, The woman brought a 
2 mod ei deforceat, the Tenant vouched and good, yet the Statute gives it 
to the Demandant, but now he is in the ſame caſe as he was, when he 
kimſe!f brought the 2uod es deforceat, fo he ſhall youch before Title 
made, and the woman now Demandant, not, 31 E.1. 

See 9 E:3-23. voucher 16. That the Plaintiff in a Quod es deforceat did 
vouch without ſhewing cauſe, and that it is no Counterplea to diſprove 
the Title of the Vouckee, as his Releaſe after the Recovery. And allo 
when the Vouchee appears, the Recoveror ſhall not plead the Releaſe; 
but it behoves him alwates to maintain the Title of the firſt Recovery, be- 
cauſe now he is as Demandant :- But at the firſt it was ſaid, that he might 
have pleaded the Releaſe againft the Demandant in the 2uod es aefor- 
Ceat. | 
Dower, the Tenant doth vouch the Heir who made default after de- 
faulr, the Demandant confeſſed that he had Aﬀets, for which ſhe recove- 
_ redagainſt him, and the Tenant held in peace, the Heir reſtored in Dif- 
ceit againſt one, becauſe.not ſummoned : The woman ſued a Scire facias 


againſt the Tenant upon the whole matcer, he cannot vouch becauſe it 1s - 


a judiciall Writ : Alſo the Warranty is extin&, becauſe he vouched once, 
CECEE | and 
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and had execution, and it was his own fault, becauſe he did not ſee that 
the Writ wasexecuted,&c.4 £.336. 

No voucher, nor Aide-prayer lieth in a Writ of Intruſion of his own 
Intruſion,3 E.2. Aide 162. 2 E.3.Yoncher 49. And there it is ſaid, that in 
Dower, nor in Mortdanceſter the Abator ſhall not vouch, although that 
the Statute had never been made . | 


——— —C mn a 


— — 


VI. Y here one ſhall vouch twice forthe ſame Land, and recover 
twice in value. | 


Man who hath ten pound rent out of the land of a ſtranger, doth 
| A releaſe all his right,&c. and binds him to warrant the , and the 
rent denied, his wife brings Dower of the rent, the: Tenant may well. 
vouch and recover in value, and if he be impleaded of the land, he ſhall 
alſo vouch by the ſame Warranty, and ſhall recover in value for that alſo, 
. 45 E.3.Vonchtr 72. So ſee Voucher upon a Releaſe which went only by 
way of Extinguiſhment. 
, One hath execution of lands in value whereof the Vouchee was ſeiſed 
by difſeiſin made to /.S. now if 1... recover that land, the Tenant ſhall: 
' recover in value de xovo. But it was ſaid, that the Vouchee might main- 
tainthe Title, and that 7..S. did recover by wrong. Alſo it was ſaid 
there, that he who recovereth in value leffe then he loſt, that the other 
ſhall not have more upon his ſuggeſtion, after that he hath now more,&c. 
| he ſhall have a new extent,&c. 30 E.1.Vowcher 297. But ſee, 17 E. 3, 12. 
That acceptance of any land in value, ſhall conclude the party. 

' Where the Heir of the Vouchee hath Aflets in Dower, the Deman- 
dant ſhall recover againſt him, and the Tenant ſhall hold the land in 
peace; And if the ſame land be evicted from him by the Heir ir ſelf, who loſt 
in the Wric by default, where he was not ſuramoned : The woman ſhal! 
have a Scire Jacias againſt the Tenant, 8c. and he is without remedy, be- 
cauſe he had the effet of the Warranty, and the avoiding of it his default, 
4 E.3.36.Scire facss 140. | 


cm _—__—_—_ — — — 


——_—— —— —_ 


VII. YYhere the Once ſhall be vouched. 


F Dower, the heire being Vouchee in the Wardſhip of divers, and part 
of the lands in the Wardſhip of the Queen, the plea ſhall ſtay till he ſue _ 
to the Queen. 21 £.3. 43. So 14 F. 3. Voucher, the Demandant was put 
r0 lue to the Queen who had parcell of the land of the Ward Vouchee. 
Alſo the Demandant could nor aver that the Queen had nor any of the 
land, for its all one as an Aide-prayer of the King himſelf, becauſe it is 


as 


 Poucher. 


as his Poſſeſſion. But 5 F. 3. 60. and 22 E, 3.4. Proces was made alſo 
againſt the Queen in ſuch caſe, and Alies, and then Proces to ſummon 
him in the land which he had in Ward the day of the Voucher , upon a« 


verment of Aſſets. | 
- And ſee 17 E.;.65. That the heir ſhall youch in the Ward of the King, 


| Queen, andothers, and Proces ſhall be againſt them all, but the King & 
interim [equend. againſt him, ſee 19 H.6.6, | 


VIII. YYhere the Lord and Villain ſhail Von. 


' A Writ againſt the Lord and Villain, the Lord may well vonch Cam 

villano ab ominbeneſicio liberratss exclwſo, but generall Voucher ſhall 
be an Enfranchiſement : And this is to be underſtood of the Purchaſe of 
the Villain, and when they are both named in the Writ, and when the 
Lord is preſent in Court, 33 H.6.1. Yoxcher 40. 

See r. E.1. Voucher 295. Where ſuch a joynt-Voucher was not ſuffered, 
becauſe they cannor be Joynt-tenants of the purchaſe of one, for which 
cauſe the Lord did anſwer as Tenant of the Freehold : And the Villain, 
(the proteſtation made as before)jby his ſufferance did vouch the Feoffor, 
and well, and that was received, 17 E.3, Aſſ.19. agrees, that the Villain a- 
lone ſhall have the Voucher in this caſe, and ſo faith zy73/by, 18 E.3.19. So 
. one ſhall vouch where the Freehold is in another. 


——_— — 


1X. VVhere one ſhall vouch, and ſhew ſeverall bindings. 


| Writ of right of a hundred ſhillings rent, the Tenant vouched 7. 

A and forall but one farthing, bound himſelf by his Demeſne land, 
and for the farthing to the Reverſion of it,5 E.3.67. 

Soe 7 £.3-6. where in Dower in four Towns, the Tenant did youch the 
heir wichin age, and ſhewed the Deed of the Anceſtor in three Towns, 
cxcepr five pence of rent, and for that he bound himſelf by Reverlion, 
- and ivell ; but a Reverſion ſhall not bind an Infant, and the Vouchee ſhal 
not take advantage of it, that he doth not ſhew the binding according to 
the voucher, but that is to the Demangant, and in bar as to parcell, as 


ro the youchee. 


Ccccc 2 X. Where 
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X. Where the Tenant ſhall vouch after he hath pl:aded Non-tenure 
in Bar, out of his Fee, to the Aſſje. | 


Ormeaon of a Rent, the Tenant ſhall vouch after that he hath pleaded, 
F out of his Fee, becauſe that isno bar, but a demanding if the Tenant 
be anſwerable without ſhewing a Deed, and that by Here, 3 E. 3.36 
Voucher 194. | | 

Aſliſe againſt two, the one pleads to the Aſliſe, the other 1n bar, the 
Plaintiff ſaith, that he who pleads to the Aſtiſe is Tenant, for which he 
appears and youcheth the other, and well, for the Plaintiff by his plea 
hath given him the Tenancy,s E. 3.42. The Book is, that he ſhall not 
vouch, *but that the Afliſe ſhall be awarded, as it the other had ſaid no- 
thins upon the plea to the Afliſe,vi.8. 4ſ. 19. he ſhall have the voucher. 

Dower #nae nihil habet, the Tenant ſaith, that ſhe hath recovered ten 
acres for Dower of one f. and not allowed, becauſe a ſtranger : So out of 
the Statute, for which cauſe he youched, and well : So alwaies after a Plea 
tothe Writ,12 E 3. Dower 89. 


—_ 
— 6 — | — —— 


XI. Infinite Cautells to delay a' man by Voucher, or ta bar a 
man. 


|þ a man of full age be vouched as within age, and makes default at the 
Venire facias, for the tryall of his age,no proces ſhall iſſue forth, but Di- 
ftreſſe infinite, and this is the courſe, by Paſton 15 H.5. Voucher 34. 

But this is when ifſues are returned, for upon a Nh returned, a Perite 
Cape, and /equatur ſub [#0 periculo ſhall be awarded, 14 E. 3. Proces 45, 


and 45 E.3.23. 


 —— SD OO_——— — Fen 


XII. Tleas for the Vouchee, or for the Demandant to abate the 
Voucher, 


Uod ei deforceat by Tenant in Dower, the Heir was vouched as of 
fall age : It is no plea for the Demandant to fay that he is within age, 
and demanded Judgment if without Deed, becauſe he is ſuppoſed of age, 
and he is not vouched in any Ward for which, &c. 50E. 3.25. Voucher 


Voucher of two did abate by the death of one returned , if the Tenant 
will not aver his life, he ſhall be driven to reyouch the Suryivor, and the 
Hetr of the other, 17 E.3.41.Yoxcher 90. 

| In 
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In Dower, the heir vouchee, did appear by his Guardian, and upon de- 
bate betwixt him and the Tenaat , it he be out of Ward the day of the 
voucher, the Demandant could not preſently recover, which he vouched 
in the ſame JHounty, 17 E.3.47-Yoxcher gr. 

The Demandant may well challenge a Reyoucher to be without cauſe 
ſhewed,30o E.3.Voxcher 104. 

Precipe of twenty acres , the Tenant ſaith , that he hath but ten 
acres, and voucheth, and well, and it ſhall be intended of the entire de- 
mand, but if the vouchee extort Warranty of parcell, then the Deman- 
dant ſhall have Seifin of that, not before : But his Challenge by proteſta- 
tions ſhall be entred now,for the vouchee ſhall be ſummoned of the whole 
&&c. Fitz. See here, that where one is vouched of twenty acres, and 
a binding ſhewed but of one, yet he hath not failed of his voucher, 19 
E.3.Voucber 123, © 


————————— 
POTION 7 PENG —_—_—_ 


X111. Pleas to abate Voucher by the Demandant, or Vouchee, 


He Heir vouched in the Wardſhip of B. in Dower, B. may well chal- 
lenge the Voucher, becautfe there are divers Guardians, c#c. which are _ 
not named, &c. 22 E:3.1.Voucher 132.8 ©: 3.15. | 

Precipe againſt a woman ſhe may well vouch her ſelf and her husband, 
although the Action be brought againſt her as a ſingle woman, becauſe 
ſhe might be covert afterwards,25 E: 3.45 Voucher 142. 

The Tenant voucheth A. who voucheth B. and at the Grand Cape a- 
cainſt him B, appears, aud A. is eſloined, and day given to the Deman- 
dant, without mentioning of B. yet the Demandant cannot have Seiſin 
upon this diſcontinuance, although it is ſaid, that he is not to look that 
proces be well awarded againſt the vouchee before he enter into the War-. 
ranty,8 E.3.7. Voucher 155. | 

The vouchee voucheth over one H.the Demandant alledgeth that there 
are many of the name, for which at his prayer he was driven to give 
a certain addition to the party, 10 E.3.37.Youcker 174. 

Dower, the Tenant voucheth ?.T. and A. his wife, and three Parceners 
and recovers the fourth part againſt f.T. and his wite by default, and now 
in a new Writ by the ſaid woman and her husband , the Tenant doth 
vouch the three Parceners, and f.T. Tenant by the Curteſie. Now the 
Demandant doth alledpe the firſt Recovery : So in vain to vouch f. T. a- 
cainſt whom he hath recovered in value for her portion before : yet the. 
voucher ſtood : See alſo there that ?.T. ſhall render in value for the de-. 
fzulr of the others, the whoie by the firſt recovery had againſt him, ſo he 
needed not to be vouched again, 26 E. 3.59. Voucher 305. 

A man vouched as of full age, where he is within age, appeareth, and. 
prayeth that the plea may ſtay, the Demandant ſhall take no advantage 
of the falſe voucher, 18 E.3. Vorcher 228. ___ XIV. what 


#2 
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XIV. What Pleas the Tenant or Vouchee fall hav: afier the Vous 
cher over, and where the Voucher ſhall be peremptory. 


hg 


THe Tenant for life vouched him in the Remainder, where he had pray- 
1 ed in aide before of che Donor, and was ouſted chereof: And becauſe 
this voucher is in lieu of A:d-prayer, with which the Demandant ſhall not 
be twice delayed,the Demandant did recover,14 H:6.25.Voxcher 31.Fiz. 
Anere a better reaſon. And ſee 15 H.6. where the Demandant did reco- 


| yer, becauſe the Tenant could not vouch him in the Remainder, from 


whom he had nothing, and to whom he was not Tenant. 
Note, where the voucher is over for ſufficient cauſe not ſhewed, &c. 
fo as the voucher doth not lye in the caſe, and is oufted without Counter» 
plea, cryall, or Adjornment, he hall be put to anſwer, and ſhall not loſe 
the land, 14 *.3.Youcher 180. 
Guardian in Fait not ſuFered to vouch his Leſſor in Dower, was put to 
other anſwer,8 E 2.Yoxcher 260. | | 

Demurrer upon Counterplea of the voucher is peremptory to the Te- 
nant, bur not to the Demandant. So is ir of a tryall by verdi&. Demur- 
rer upon the binding to Warranty, is peremptory to the Tenant, and to 
the vouchee, Demurrer upon a voucher, peremptory tothe Demandant; 
As where the Fenant voucheth to fave the tail of another Eſtate, 7 E. 3. 
Foucher 153. ee” 

So where the Demurrer is adjourned to another Term, this is peremp- 
tory, Which is not where the voucher is to the ſame Term, 11H. 4. 22.8 
H.7.7. where it is faid, that the Statute which wills that he be put to ano- 
ther Anſwer, is to be intended before Adjournment, &c. 46 E: 3. 14. 
Voucher 59. | | 


—_—_— 
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XV. Pleas after the Voucher is ouſted, and where it is perempe 
tory. | 


NIS- that after the plea diſcontinued, or miſcontinued after voucher, 
the Tenant ſhall not vouch a ſtranger, but may well vouch again the 


 Jameperſon, and by the ſame name and Surname, 8 E.3 7. vs.5 H.7. 40. 


Thac the Tenant may waive voucher at all times before, that the vouchee 
!5s ſummoned, and plead in bar, bur nor after th: vouchee ſummoned, 14 


H.6,7. agrees. 


The plea is ſtayed for the Nonage of the ſecond vouchee, and at ſpeciall 
Reſummons againſt the Tenant aad the firſt vouchee , the Tenant may 
well plead a Recovery of a ſtranger after the laſt continuance, and every 
plea in bar which is of puiſne time, as a Releaſe, &c. So the youchee, who 
alſo 


 Poucher. 


alſo may plead the death of the Tenant, that the Demandant- hath taken 


2 husband, 5c. C utlawry, Excommengement : So the pleas be of later 
time. But Briay ſaith, that the Termor ſhall not plead to the-Wrir, but 
in bar, 5 H.7.4. Voucher 45. 


Uouchee pleaded that the Demandant had another Writ depending, 


;fit be purchaſed after che entry into the Warranty,. it is a good plea, 0- 
therwiſe not, by Fincbaden 41 E:3.11.. 

After voucher in a Mortdanceſter, the Tenant may well waiye it, and 
plead to the poinr of the Writ, 31 E. 3. Mortdanceſter 48. 

If the Demandant Counterplead the cauſe of voucher, the Tenant may 
waive that voucher, and vouch at large,17 £.3.46. (onmerplea of Vour 
_ cher 4t. 

It the Demandant be at iſſue with the Tenant upon Counterplea of vou- 
cher, he may waive it, and ſay, that the voucher ſhall ftand, for that ſhall 
be the Award againſt him,4 E.3.56.Comunterplea 66. 


But if the Tenant ſhew cauſe of voucher to the vouchee, he ſhall not 


waive it, and ſhew other cauſe, 11 E.2. Yoxchey 26r. 


—— — — — —— 


X VI. Where the Tenant ſhall plead before the Voucher, upon p.ine 
of loſing the Warranty, and where not. 


Ower of the Moyety.&c. The vouchee ſhalfnot compel! the woman 

to ſhew caute of ſuch Demand, for that belongs to the Tenant, 10 
E.3.35. Voucher 173 But fee 13 E.3.Yoncher 29 where ſte was driven to 
ſhew cauſe of ſuch demand to the youchee, Yoxcher 10. 

If the Demandant hath Judgment to recover, and the Tenant over a- 
gainſt the vouchee, if the Demandant doth not ſue execution, but bring a 
new Originall, the Tenant may vouch again, but if there be default in 
the Tenant, as that he ſue not ſo ſoon againſt the vouchee, as if he ſue 


but at the ſequarwr, but not that Proces now, although the Den. andant_ 
ſue not Execution, but a new Originall, the Tenant ſtall not revouch, be- 
cauſe he hath loſt the Warranty by his detault, and ſhall nor have more. 


advantage, then if the Demandant had ſued execution of the firſt Judg- 
ment, where no Judgment ſhould be for the Tenant : Bur if he were not 


Tenant of the land ar the time of ſuch voucher : . It was ſaid, that ſuch de-: 
faulc of ſaing ſhould not hurt him in a new originall now againſt him as. 


Tenant, 10 E:3.21' Connterplea de garr. 14. 
Uoucher of two acres maintained by a Deed of two Sellions, whiclz 
make but one acre, with ſpeciall entry, 9 E. 3. 39.Connterplea de giir, 


7 
oh 7 


20 recover according to the firſt Eſtate, and inthe firſt caſe, he might 


He who hath bur as Joynt-rtenant with his Wife , whether he be Te- 
nant or Uvuchee, ſhall not vouch alone the Feoffor, &c. becruſe he can-- 


adatc - 


FIN 


75z Voucher. 
abate the Writ. Alſo where jhe is Vouchee , he may be helped by ſpeci- 
all pleading, 10 E.3.52.Connterplea ae garr. 15.38 E:3.4cc. 

See 44 E:3.31. Entry 52.and 36 E.6. Entry 48. Where in a Writ, 
ſuppoſing the Entry by two, it is no plea that he entred by one, becauſe 
he may vouch him : But where the entry is ſuppoſed by one, if he enter 
by him and another, that ſhall be ſhewed, otherwiſe he ſhall not vouch, 

8 E.3.29. 
: Pribive of Land in four Townes, where the whole is in three, the fourth 
being a Hamlet of them, if the Tenant vouch generally , the Vouchee 
ſhall abate it. So where Tenants in Common voucheth joyntly, or 
Joynt-tenants ſeverally, but that ſhall be before entry into the Warran- 
_ ty,22 H.6.6.22 E.3-8.Youcher 137.5 E.2, Voucher 251. 
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XVII, I here the Texant (hall plead to the Writ upon pain to loſe 
the Warranty. 


- 


Recipe of a houſe and {ix acres of land, the Tenant voucheth, and for 
cauſe ſheweth to the Vouchee a Deed of the houſe, (#m pertinenttis. 
And it was holden, that that doth not maintain the Voucher, but for the 
houſe, 4 E 2. Voucher 244. | 

The Vouchee ſhall not plead to the form of the Writ, 5 &. 2. Voucher 
1 50. He ſhall plead Meſnoſmer of the Demandant , 7 E: 2. Voucher 
159. Or that the Demandant hath not made him heir to him who was 
laſt ſeiſed, 6 E.3.49. but he ſhall not traverſe the Entry, &c: 6 E: 3. 47. 
The Vouchee cannot plead the death of one of the Tenants, 29 E: 3. 62. 
voucher 312. And of theſe matters perezaaptory, See 22 E:3.1 and 22H. . 
Ocl2. 
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XVIII. Pleas for the Vouchce to the Demandant: 


He Vouchee ſhall plead a Releaſe to him, or to another whoſe Eſtate 
he bath, and all matters of force, ſee peremptory, and pleas before 
Voucher,5 H:7.49. 22 H.6.12. 10 E:3.55, Where he pleaded to the A- 
Qion ina Writ of Formeaon. 7 E:3.9. | 
The Guardian of an Infant Vouchee ſhall plead every plea, 46 E: 3.20. 
voucher 74. And ſhall ſay, that the Demandant in Dower t ath eſloine 
the Heir, 17 E:3.58. and8 E:;.71, - 
The Youchee ſhall alledge Nonage of the Demandant, pray that the 
plea may ſtay,3 E:2. age 133. | 
Upona Cx: # vita of the Seiſin of H, his Mother, the Vonchee may 
well ſay, that his Motherus named 4. yes the Tenant ſhall not have that 
Plea 


 Doucher. 


plea after the View,44 E:3.Efoppelt 8. nor the Vouchee ſhall not have ic 
after the View,&c.15 E:3.Eſteppel 238. 

The Heir vouched in the Ward of eL. now «A. ſhall not fay, after 
the entry into the Warranty, that he hath nothing in the Guardianſhip, 
becauſe he entred as Guardian, 18 E:2.Eftoppell 268, 

The vonchee ſhall not challenge the form of the Writ, z H. 4:13. 

The Vouchee may plead a Recovery of a ſtranger, 41 E:3.11. 

A man brings a Precipe againſt eL. and anorher of the ſame land a- 
cainſt B. who voucheth A. who pleaded this matter, and was not al- 
lowed, becauſe the Tenant had affirmed it,46 £:3.33. So the death of the 
Tenant or Demandant, 30 E: 3. 

And variance betwixt the Oripinall and the Poxe, upon a removing of 
the plea out of the County. And the omiſlion of one of the blood in righr, 
and a Conveyance made by a Baſtard, &c. may be challenged by the Vou- 
chee, #.E. 1.Brief 861. The caſe was, Precipe quod reddat tertiam partem 
Piſcarie in aqua,tc. the Vouchee challenged it for incertainty, whether 
he demanded the Fiſhing, or the $01), at the laſt he ſaid he demanded the 

Demeſne. | 
The Vouchee may alledge thar the Tenant had nothing at the day of 
the Writ brought, or of the Voucher, 9 E: 3. 

And the Vouchee ſhall have the ſight and hearing of all the Deeds upon 
the Demands declaring againſt him, 7 E: 3. 6. 

Andthe Vouchee may ſay, that the Demandant hath made the ſame 
Anceſtor in one Deedto bind him to the Warranty, Grandfather, and in 
another Deed Colin, and for that the Writ ſhall abate, 13 E:3, Zoynder 
in attion 29, 


_—— — Mr A  "—S 


XIX. Voucher in Aſſiſe of Novel Diſſeiſin. 


Sſiſe againſt two, one taketh upon him the whole, and voucheth the 
other, who prefent in Court, entreth into the Warranty, 13 E: 3. 
voucher 19, 

Aſliſe againſt husband and wife, and others, ſhe being received upon 
the default ofher husband, voucheth one of the other, who being ready 
entreth into thew arranty, and good, becauſe he is named in the writ, al- 
though he be our of Court by his default, 133 E:3.vewcher 117. and 119. 
The Husband vouched in ſuch caſe after he had not default, and ſhe re- 
ceived. | | 

Aſfiſe againſt two, one pleads to the Aſliſe for the third part, the other 
pleads a Recovery in Bar, the Plaintiff choſe the firſt for Tenant of the 
whole, who vouched the other, and good, 8 E: 3.42.8. Aſ:19. | 

Husband and wife plead Joyrt-tenancy by Deed, and afterwards ſhe be- 
ing received upon thedefault of the hnsband ,, vouched the husband, and 
pood, 25 Af: 14.vorcher 204. Ddddd A:- 
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Aſſiſe of a Rent, the Tenant vouched his Feoffor & c. not named in the 


Ailiſe, and the Demandant did counterplead it by the Statute, 26 H,6: 


( onnterplea of Voucher6, | 

If one named in the Aſsiſe, and preſent, be vouched, and will not wil. 
lingly enter in the warranty, he ſhall never be compelled to it inan aſfciſe, 
20 E.2.Gar.84. | : 

See 18 E.2.Damages 14. & 17 E. 2. Error 90. where inan Afiſe the 
Tenant did recover in value againſt the diſſeiſee, who by an agreement 
did warrant the Land unto him. | 


X X, Where voucher ſhail be without ſhewing a Deed, where not. 


N Dower, the Tenant ſhall not vouch the heir of the husbang with- 

in age, without ſhewing a Deed, otherwiſe if he vouch himas of tull age, 
13 E 3.vcxcher 13.50 E.3.25.viae 48 E.3.5. 

The Tenant did vouch two brothers, one heir at the Common Law, 
che other heir by Cuſtome, and both within age, and ſhewed ſpecial! 
cauſe, 15 E.3.vexcher 22. | 

A woman received by the default of her husband in a Formedon vou- 
ched the husband, as aſsignee of the Conufee of the husband by Fine, 
without ſhewing any thing , yet Schard ſaid, that the alsignee ſhall 
ſhew both the deeds, 13 +. 3. voucher 27.8 £.3.61. 

A man ſhall not vouch by Releaſe or Confirmation, without ſhewing a 
Deed, otherwiſe ir is, where the Warranty doth begin, by Livery, be 
the eſtate fee-{imple, or fee-tail, 11 H.4.21.40 F.3.22. | 

A woman upon default of her husband vouched her ſelf and the hus- 
band, to ſave the Tail, as aſlignee of the Donee. aud the opinion of the 
Court was, that he ſhall ſhew the Deed of binding to warranty now to 
the Demandant, for otherwiſe it ſhall never be ſhe v2d, and it behoves 
thar there appear cauſe to delay the demandant, 10 H 7.22.11 H.4.7. 
16 H 7.13. Burſee that he ſhall not ſhew the Deed upon voucher of him- 
ſelf, 40 E:3.14 and 22. 

Donee in Tail doth vouch the Donor, who re-voucheth him to fave 
his Reverſion, and well, without ſhewing a Deed, becauſe he is another 
peiſon, 16 H.7.13. he ſhall ſhew cauſe. | 

Finchden faith, 40 E.3.23. that che demandant ſhall not have anſwer 
unto the Deed ſhewed by him who voucheth himſelf co fave the Tail, fo 
At is in vain to ſhew it. | 

The-Tenant cannot vouchan infant as heir in a Formedon without a 
Deed, it he doth not ſay, that he voucheth him for homage anceſtrell, or 
exchange, 4 E.2.Voucher 2.45. 

Aerie faith, that a man ſhall rever vouch as aſſignee, without ſhewing 


a ſpecialty, 4 E.3. 1tin. Derby Counter-plea of voucher 95, See 14 H. 


6.4.5ee 


Voucher. 


6.4. Seez E.3.29. Thitthe Deed of aſſignment ſhall not be ſhewed ro 
the party demandant. — 
A man ſhall not vouch as aſlignee of the King, without ſhewing a Deed, 


14 E.3.Yowcher 108. 


—_— — — 
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X XI. Where the Tenant ſhall vouch afier Aid-prayer, an4 
where he of whom he hath aid. 


Ote, that he, who prayeth in aid, as Leſſee for life, may vouch a 

ſtranger at another fas notwithſtanding the aid-prayer, if not up- 
on the default of the prayee he be commanded to anſwer alone, 18 E.3, 
Voxcher 7. 

But if the prayee appear, the Tenant ſhall not refule the joining in aid 
for the vouching of a ſtranger ; for they two may vouch , and upon his 
—_ the Tenant may voucha ſtranger, as itis ſaid, gH.6.3.and 4. 22 

.6. 40. Ek 

Two Coparceners make partition, one and her husband being enter- 
pleaded, prayeth in aid of the other, whoſmaketh default, the husband 
maketh default, ſhe received, voucheth her ſelf, and the other to fave 
the Tail, 13 E.3.Voxcher 14. | 

After aid-prayer of the King, which is in the place of voucher, the 
Tenant ſhall never vouch a ftranger, 15 E. 3.Youcher 21. 9H. 6.3.9 E. 
3.15. Poxcher 160.14 E.3. Voucher 108. and 3 E. 3. 15. contrary, there 
he ſhall have the voucher after a Procedenao, and therewith agrees, 15 E. 
3. Yowcheyr 11 1. 

If the Heir be vouched in the ward of the Kings, who demiſeth, and 
the other King ſendeth a Writ to do Right, by that it: is intended, that 
that he remains Guardian, for which cauſe the Tenant could not 
vouch the Heir, as in the Wardſhip of another, it was in Dower, and 
itwas adjudged, that the woman ſhould recover againſt the heir, if he 
had &c. ws ſhe ſhall not have a writ for the Land, which is in the Kings 
hands &c. See the Caſe, 1 £.3.61 | Fe : 

Tenant for life being ouſted of aid of his Leſſor, vouched himin the re- 
mainder, and was ouſted of the youcher, becauſe the ſame 1s but in the 
place of aid, for voucher doth not lie. Tenant by the courteſte ſhall vouch, 
yet as it is bur aid-prayer, becauſe he ſhall not recover, 14 H.6.25. 

One parcener ſhall not vouch the other, who comes not in upon aid- 
prayer, after Partition, becauſe the prayer was alſo in the place of vou- 
cher, 15 H 6.YVexcher 33.22 H.6.40. But ſee 20H 6.2.and 40 E. 3.22. 

where one Parcener upon ſuch default ſhall vouch a ranger, or her ſelf, 
who is Tenant to fave the Tail, and ſhall have all \uch vouchers, as her 
ſiſter ſhall have upon joyning with her, which ſhe ſhould nor bave with- 


vut aid-prayer. | 
Ddddd 2 _The 
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The Tenant cannot vouch him in the-Reverſfion, who makes default 
upon the aid-prayer aforeſaid. becauſe it ſhall be intended for the ſame 
cauſe of reverſion,22 H.6.40.and 7 H.4.15-See agreeing with that,o E.z, 
309. and P.18 E.3.Yoncher 7. But ſuch voucher thall be received, 11H. 
A.and 32 E, 3. voucher 99. it is ſaid, that if he inthe reverſion be rea- 
dy to enter into the warranty upon the like voucher, he ſhall be received, 
but otherwiſe the demandant ſhall not be delayed. Es 

A woman joint-tenant for life with her husband, being impleaded did 
pray in aid of his heir, and upon default, did vouch him, and was ouſted 
of the voucher, 4 E.3.39. | 

Tenant in Dower ſhall not youch the heir who hath prayed aid ; for 
her Election is determined, 10 E:3:57- | 


——_—— 
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X XlI. In what places the Tenant may pray that the Vouchee be 
ſummoned, and where he ſha!l be jummoned in lreland, 


F the Tenant prayeth, that the vouchee be ſummoned in Wales, the 

voucher ſhall abate, but if in ales and Eſex, the Summons ſhall be 
altogether in Eſſex, ſo of a County Palatine, 18 E.z.Yoxcher 5. 

See ſo of Ireland temp, E.1: voucher 239. and26 E 3.5: where the 
vouchee was ſummoned in the County of Lancaſter alone , Vowcher 
30:6. See temp. E.1. Voucher 239: The Tenant prayed, that the vouchee 
be ſummoned in 7relard, and diſallowed, ſo tn every Caſe, if not that 
he vouch for exchange, by Berry. | 

Voucher in Torkand Durham, Summons was in York for the whole, ſo 
13 H:4: voucher 39. for Summons in one County ſhall ſerve for all, 36 
H.6.Voucher 49. | - 

Buc where two are vouched, and the one in Durham, and the other in 
{ hefter, Proceſle ſhall be alſo awarded to the Prince or his Depury, be- 
cauſe one ſhall not anſwer alone, 49 E.3. the plea ſhall be removed out 
of Cheſter upon the voucher, and ſee 13 E.3.voncher 18. that upon the 
Plea removed from thence upon ſuch forreign voucher, the vouchee ſhall 
not be ſummoned upon the Grand Cape ad Valenciam from thence, be- 
fore that the extent of the Land in demand be returned into the Common 
Pleas, out of the Court of { heſter. 

Wherethe Tenant prays to ſummon the youchee in a forrein County, 

it is no plea, that the demandant hath aſſets, where the Writ is broughr, 
F:.%er contrary, if he ſhould be ſummoned in Cheſter &c: 32 E:3:Youcher 


97. and 3 E.3: [tin Nottingham, but there He-le held, if he ſhould be 


{ſummoned in two Counties, the Dzmandant ſhall have the amerciament, 
as before, if he hath aſſers where the writ is brough r, aichough not tothe 
value, yet the Tenanc ſhall recover the reſt in the other Counties, where 


he was not ſummoned, 4. E:2.voncher 248: agrees, becauſe Summons in 
one County ſhall ſerve for all. | But 


Voucher. 
But if the Sheriff return Nb;/ in that County, then he ſhall be umme- 
ned in the others,3 E.3: voxcher 198. E 
And upon the Counterplea of voucher found againſt the Demandant 
he ſhall not averre aſſets where the Wric is brought &c? 36 Af. 6. You 
cher 206. | : 
A Writ of Right in ancient Demeſne, the Tenant vouched in Lowdon, 
and had a ſpeciall Swper/edeas out of the Chauncery to thoſe. in ancient 
demeine to ſurceaſe : The Chancellour 1aid, chat this voucher ought not 
to be ſuffered, becauſe Land at the Common Law ſhall not be rendred in 
yalue for Land in ancient Demeſne, 35 E:3:voscher 316. | 
Note, upon N44 recurned in the County where the Writ is brought 


&c: the Summons-ſhall be in all the other Councies, and the Demandane - 


ſhall not averre Aſſers in one of them, and where the heir is youched in 
the Wardſhip of many, che Summons may be in the ſeverall Counties for 
each of them. | , 

| Recovery in value ſhall beonely in the County where the voucher is, 
if not of Land deſcended, or purchaſed after the voucher 13 E:3: Reco- 
verie, value 3: E:3:1tin,Net.voucher 198, 


_ a= 
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XXII. Where a men ſhall be in courſe of Ancient intail by | 


voucher, or broueht ito have the warranty Paramount , or 
aid Paramount, 


'F the Father leaſeth to his ſon for life, the Son fhall have warranty 
Paramount, for the Fee is executed. 

Bur if my Uncle gives Lands to my Father in Tail, who dieth, andthe 
Unckle dieth, I heir to both of them ſhall vouch my ſelf to fave the Tail, 
and then ſhall have the warranty Paramount, not betore, becauſethe fee 
is in ſuſpence 18 E.3 52.voxcher 11, See 41 E. 3-voncher 69. 

But ſee 18 E.3.6. where the Son Donee of his Father coutd not youch 
himſelf to fave the Tail : See the difference againſt 25 E.3.17. where the 


. Son did vouch himſelf for a Remainder in Tail, by the Father unto - 


him. 
A woman was received to vouch her ſelf and her husband to fave the 


Franck-marriage, and ouſted, for ſhe in Court ſhall have every voucher, 


but it was ſaid, that if the anceſtor of the husband had given the Land, 


ſhe ſhould have had the voucher, 5 E.3.40. the voucher granted, 5 E.2, 
voucher 252. | 

Note, the heir Leſſee for life, where the remainder is over, ſhall not. 
vouch himſelf to ſave the eſtates, alſo he ſhall not have the warranty Pa- 
ramount, yet he did alledge a Fine with warranty to his Father, tt was 
his folly to take the Leaſe, 7 E.3-61. 


But, note, the iſſue in Tail may well vouch himſelf as affignee - the 
. 0nor 
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Donor to ſave the Tail, where there is the ſame remainder, although 
he hath Fee in Reverſion, 32 E.3.voxcher 96. | 

See 50 E.3,% Where the Tenant did vouch himſelf, as aſſignee of 
R. Conuſee of his Father, who rendred to the Father for life, and good, 
although there did not appear no warranty in the Fine,25 E:3.17. 

One Parcener did vouch her ſelf, and her Siſter, to ſave Tail, the who 
made default ar the aid-prayer, 40 E.3-23. 
 Husband and wife vouch themſelves, and the iſſue of the Siſter of the 
wife, to fave the Frank-marriage given by the anceſtor of the wife, 4 E. 
3+ 49.v0ucher 177 | 

The eldeſt Son Feoffee did vouch himſelf and his younger brother, heir 
' by the Cuſtome, and good , bur if he re-infeoff the Father, and the 
youngeſt Son, and to the heirs of the Father, now he ſhall nor ſave ſuch 
voucher, becauſe he is not in by the Father, and the waraanty is/gone, 
40 E.3. 14.41 E.349. See that here he might have the warranty Para- 
mount without that voucher. _ 

If the Feoffor take back in tail, and youcheth the Donor, he ſhall re- 
youch him, otherwiſe, if he take back an eſtate in fee : So if A. infeot- 
feth B. who infeoffeth C. now C.ſhall vouch A. as aſſignee of B. but 
if he re-infeoff B. the firſt warranty is extin&, and alfo his warranty to 
C. and ſhall not be revived by the voucher of C. 16 E.3.vencher 87. 14 
E. 2.voucher 106. Pt 3 | LE a 

The husband Feoffor takes back an eſtate to him and his wife in fee,and 
leaſeth for life, and being received upon his default, youcheth himſelf to 
fave the joint eſtate, as aſlignee of the Feoffor, and he could not be ad- 
mitted to the youcher, becauſe the wife had nothing, living the Leſſee of 
the husband, 19 E: 3: voucher 122. 

Tenant by the Courtelie enfeoffeth a ſtranger, who enfeoffeth the heir 
of Tenant by the courtefie, who dieth, theheir impleaded by the heir of 
the wife voucheth a ftranger, who doth revouch him, and good, 4 E:;: 
vouchrr 157. 3 E 3.51. Seethereaſon , becauſe the Writ doth ſuppoſe 
the Entry of the vouchee, by the anceſtor of the Tenans. 

Leſſee for life hath aid of him in the remainder in Tail, who was iſſue 
of the Donee, and heir of the Donor, and they vouched him, and well, 
29 E.3.37.voucher 308. | 


— 


ny 
— 


_- 


XX1V. Where on? may vouch as aſſignee, and who ſhall be ſaid 


Alſrgnee. 


Fr E feoffee ofthe husband doth re-enfeoff the husband and wife,they 
. impleaded vouch, for the wife is aſſignee, and ſhe ſhall revouch 
the busband, 32 E:3:voncher 95: 17 E.3:47.43 E397. | 

$0 two enfteoff one, and he doth re-infeoff one -6fthemmhoyeuch- 


et! 


i 


Voucher. 


eth him, he may well revouch them both, 11 H:4:40. and 20H.6.2. 


See in the firſt Caſe, that the wife being received ſhall vouch the hus- * 


band as aflignee, 13 E.3.voxcher, 17.But there he ought to ſhew warranty 
as Aſſignees, and how alſlignee, ſo is 10 E.3.41. 

Bur in 14 E.3.vowcher 109. upon ſuch voucher, the wife was not dri- 
ven to alledge Seifin of him who aſligned nor to ſhew the warranty as 
aſlignees, bur onely that the Conuſee of the husband, did- render the 
Land &c: 5 E.3.2:4cc:13: the ſhall bave Seifin of her husband before: the 
Fine &c. | 
The husband alone ſhall not vouch as aſlignee, where the Feoffment 
was to him and his wite, although ſhe be not party to the ſuir, 19 E:3: 
Tenant in Tail, where the Remainder is over in fee, with warranty to 
them, their heirs and aſfsigns enfeoff ?.S and die, his Executors do de- 
liver the firſt deed to f S. who impleadeth, youcheth the Donor as af- 
ſignee, ;2were, for the Deed doth not belong to him, alſo the eſtate upon 
klich &c: is ſuſpended, 11 R:2: Detinwe 4.6: But ſee 46 E:3:4: that fuch 
' Feoffee ſhall -plead che warranty in Bar, but ſhall not youch, vide 7 E. 


3:34- 
And ſee there, that the aſfsignee of the heir of the Donee, where the 
Warranty is to him, his heirs, and aſsignes, ſhall lave alſo advantage of 


youcher or rebutter, as aſsignee of the Donee himſelf ſhould have, 7 E:3: 


35. 6E:3:38: & 55. | 

Alſothe heir of the aſsignee ſhall have as great advantage of warranty 
as the aſsignee hinielf ſhould have, 10 E:3:9: 10 E: 2: Warranty 85. 
13 E:1: Ger:g3 

Burt Schard faith, 10 E:3:9: That the heir of the aſsignee ſhall plead 
ſuch warranty in Bar, although he ſhall not vouch, T horp agrees, 18 E. 
3:29. | 
The Ter- Tenant ſhall not vouch as Aſsignee of zp; by Confirmation 
of the demandant to . &c: bur ſhall rebut as a diſſeiſor ſhall re- 
bur, but ſhall not vouchas aſsignee, 10 E:3:41. 


A feoffment to two, with warranty to their heirs and aſsignes, the af- | 


ſignee of the Survivor or his heir ſhall vouch by it, 14 E:3:Gar:33- 

But aſsignee of aſsignee could nor relieupon the warranty of the plain- 
tiff, in Bar of an Aſsiſe, 24 E:3:10: Bar:4i. < fo 

But if A: enfeoff B: and he C. and takes back an eſtate to him and his 
wife and dieth, the wife as aſsignee of C: may well pretend the warranty 
againſt A: the Book is, that he ſhall not plead it, becauſe they may vouch 


{. and ſo cometo the warranty, 25 E.3: ina Scire facias againſt the hus-. 


band and wife, Gar: 41. 


XX V. Where 
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 Poucher. 


XYXV. Where a man ſhall vouch himſelf, and where himſelf and 
another. | 


H E Mother gave Land to her daughter and her husband, and to the 
Tis of the husband , and died , the husband and wife impleaded 
vouch themſelves for this cauſe, and are received, E.z:voucher 252.See 5 
E.3.40: 21 E: 3: 37:Connterplea of voucher 91. 

Husband and wife vouch the husband, wtlio enfeoffed a ſtranger, and 
cook back to them, 39 E 3:9:Connterplea of Vowcher 13. 

eF: B: and C: Parceners, A:enfeoffeth B: of her part, and dieth, now 
B. may well vouch her ſelf, and her ſiſter, as heir of A. 17. 3.39. 
vorcher 1. | 

A man having two daughters, gave Lands to one, and to her husband 
in Tail, ſhe received in a Precipe, after aid of her ſiſter vouched her ſelf, 
her husband and ſifter, 11 E.3.vorcher 14. 40 E. 3-22. | 

But where the husband is heir to the Donor, and hath diſcontinued and 
taken back, anda Precipe is brought againſt him, he ſhall not vouch him- 
ſelf -&c. 38 E.3.5.19 E:3:voncher 122. 

Otherwiſe it is of a woman received for default of the husband. See 
before Gar, & 5.E:3. | | 

A man makes a Leaſe for life,the remainder to his Son, the Leſſee you- 
ched the Son, as heir of the Leſſor, who vouched himſelf to fave the 
Tail, yet he ſhall vouch for another eſtate, and it is ſaid there, that al- 
though the vouchee had Fee, or if he who youched him hath Fee, fo as 
chere was no Reverſton in Tail, yet the youcher to ſave the Tail, ſtood, 
5 E.3.24. 

If one coparcener alieneth in Fee,and is vouched, now ſhe is brought in- 
toa way to have ayd of theother by the warranty paramount not to re- 
cover prorate, 8 R.2. Aid 115.&@ 29 E.3.37. A. 

Note, where the Tenant voucheth himſelf and another, the Deman- 
dant fhall have no plea to the warranty, becauſe there is another who 
may, as Donees having the ſame Lands allotted to them again by Hotch- 
pore, being impleaded;youch themſelves and the other lifter , where ſhe 
ought to pray in aid, becauſe in the eſtate of Partition, the demandant 
ſhall not challenge ir, but the other ſifter, 4 E.3.49.vide6 FE. 3:30. 

One ſifter Feoffee may well vouch her ſelf and the fiſters, 40 E. 3.14, 
17 E.3.59. andthere the Hulier being Tenant, vouched himſelf and 
the Baſtard. | 

And the eldeſt Son Feoffee ſhall vouch himſelf and his brother, heir by 
by the Cuſtome, 40 E.3:14. —S 

So one daughter Donee in tail, ſhall vouch her ſelf andher ſiſter, 35 F. 
3.9: voucher 142. | | 

A woman taketh her Leſſee for life to husband, they are impleaded, 


the 


Voucher. 
the husband takes upon him the whole, and voucheth himſelf and his 
wife, for the ſame cauſe, 32. E: 3: voucher 102. So if ſhe had infeoffed 
him before the Coverture 4 E. 2: vexcher 246. 0s 
FW: levieth a Fine to R: who renders the Land to FF. for life, the Re- 

mainder to B. his Son in Tail, the Remainder to the right heirs of V7: 
whodieth, B: being impleaded, vouched himſelf, as heir of W. and aſ- 
ſignee of R: 32 E.3: voncher 96: & 100. | — : 
A man ſhall not vouch. himſelf to fave any eftate, which is not Tail, 
nora joint eſtate, not a Remainder, northe Eſtate of a ſtranger, when 
he cannot for his own eſtate, 7 E.3.19 E:3: voxcher 122: 38 E:3: 5. | 

A Formedon againſt husband and wife, they vouch themſelves, and two 
other wives, without other cauſe, and it was ſaid, that one Parcener ſhall 
vouch the other without cauſe, as well as ſhe ſhall pray in aid ofher, but 
this is againſt the opinion of divers, 26 E:3:voncher 304. 

Two joint-tenants do enfeoff the heir of one of them , and his wife 
with warranty and die, the heir impleaded ſhall vouch himſelf, and the 
heir of the other joint-tenant for that cauſe, 29 E.3:59. 


— _— 


— ——__—_— 
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XX VI. Voucher of an Infant in his mothers belly, where a Bi- 
ſhop, ideot, perſons diſabled. ; 


Ower againſt a woman, who claimed to be Guardian of an infant 
in his mothers belly, the Writ was good, not naming her Guardi- 
an, yet ſuch an infant ſhall be vouched, 31 E.1. Brief $43. 

See that Gard 153. of the voucher 41 E:3:11:9 H:6: and ſuch a wo- 
man with child, ſhall bar the heir apparent of Charters, claiming to the 
uſe of the infant, 41 E.3:11:Bar 207. | 

The Lord by eſchear entred, but notwichſtanding ſuch entry, the infant, 
- when born ſhall put him out, 9 H.6.& 9 H. 7:24. 

_ The Lord ſhall have the Wardſhip, and ſhall be faid Guardian of the 
Land, and of the infant in his mothers belly, remp- E:I:Gard 153. 

One voucheth an infant in his mothers belly (if God ſhall give him 
birth) if not, that he vouch e4: heir apparent, bur afterwards he vou- 
ched ef: alone, 11 E: 3:voucher 13. i 

Fixchdex held the voucher next before good, and that Procefſe ſhall 
be made againſt the heir apparent, 38 £E.3: 25: vonchey 58. But there 
T horp ſaid, if there be no heir apparent, ſuch 'an infant $hall be vouch- 
ed, and no Proceſle shall be, untill he be born, bur$ E. 2: voncher 
237: contrary to Thoyp, and that he $shall not be vouched without the heir 
apparent, in ſuch form as Finchden ſaid, becauſe no proceſſe shall be, 
nor nocertainty of Reſummons. 

An ideot ſhall be vouched,and the plea shall ſtay, but a man attaint or 
convict, who hath not made his purgation, nor a man outlawed in per- 


ſonal ation, shall not be vouched. 


Eeece Nor 
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Poucher.. 


Nor the plea ſhall not be without day by Vouchee , where appears 'no 


certain cauſe of Reſummons, and the Law reſpects that which is, not that 
which may be,8 E:2. /tin. Cant. Vourber 237. 


See 38 E.3.35. Where the Tenant did vouch T. Biſhop ele& and con- 
firmed, when the Temporalties were in the Kings hands not reſtored, and 
the Plea did ſtay untill, &c.. Note, he did not vouch generall the Biſhop 
that ſhould be. | 

A Guardian ſhall not vouch in Dower, becauſe he hath but a Chattel!, 


2 E:2 Voncher211. 


—_— J— 
i 
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 xxv11, Where the Tenant who is not Heir, ſhall vouch as Heir at 
the Common Law, and where he who is not Heir ſhall be vcu- 
ched as Heir. 


He Tenant vouched her ſelf, her Siſter, and the Iſſue of the third Si- 
ſter : It is no Counterplea that the Vouchees are Baſtards, where ſei- 
fed as Heirs, but it is g00d where all are Baſtards , and the plea ſhall tay 
for the Nonage of one of them, 17 £.3.59. 
A Baſtard may well vouch without the right Heir, not the youngeſt 
Son,43 E:3.3.See of the Baſtard, 5 H.7.2. 32 E:3. Voucher 94. * 
The Daughrer of the eldeſt Son ſhall not be vouched, without the Son 
of the whole blood, for the Warranty of the Father, 43 E: 3. 3.20 E. 3. 
Voucher 129.38 £:3.32. : | 
Before the Statute a man doth alien parcell of a Mannor deſcended of 
the part of his Mother, rendring four ſhillings, the Heir of the part of the 
Father, ſhall have the rent, becauſe parcell of the Mannor, but the Heir - 
of the part of the Mother ſhall be vouched with him, 5 £:2. Fvowry 207. 
31 E:3.vorcher 88.Of Voucher of che Heir of the part ofthe Mother, ſee 
7 E:3.66. 


XXVI1T. Where the Tenant ſhall vouch of another thing which is 
not demanded. | | 


IH? «trum of a Rent, the Tenant ſhall vouch his Feoffor, as of Land 
diſcharged, 12 R.2.Comnterpleaof voucher 34. And ſee there, that it is 


ns Connterplea, that the Feoffor was not ſeiſed, diſcharged. 


Entry in the Poſt, of Tenements in B. the Tenant ſaith, that R. ſeiſcd 
enteofted B. who did enfeoff him of the Mannor of D whereof the Tene- 
ments demanded are parcell, ard vouched him, and good, and ithis a 
good plea, that they are not parcell, 4 E: 3. 1tin. Derby, Connterpled 
9 5 | 7 
Aſlile 


| Voucher. 
Aſſiſe of a Rent-charge, the Tenant.vouched B. who did enfeoff him 
of the landdiicharged,26 H.8.Comnterplea 6: | 

Soina Fermedon, 10 E£:3.20. and ſeiſed of the land, good Counterplea. 
S0 ina Writ of Belail ofa Rent, 18 E: 2, Connterplea 113, | 

Sctta ad HMolendinum in the debet & ſolet, the Tenant cannot vouch 
of Land diſcharged, becaule it is a Service, 13 E:3. voucher 116. 

See if the Patentee of the King of Land, ſhall have Aid of the King in the 
place of Voucher, inan Aſliſe brought of Common in the Land, 25 Aſ. 
8. Aid of the King 72, See the Book,that the Patent was, Epi/copo &+ ſuc- 
ceſſoribus ,, And the Dean prayed Aid. Sroxff Juſtice relyed upon it : Alſo 
the Patent was before the limitation in an Alliſe, and+therefore challen- 
ged : So the better opinion of the Book is, that the Aid did nor lye. 


_— == 


XXIX. Where one may be vouched as Heire, and bound to Warranty for 
another cauſe, and Where he who is vouched for one cauſe, ſhall be 
bound for another, 


HF who is vouched as Heir may be well bounden by his own Deed, if 
he be not vouched as within age, &c So where upon the death of his 
Vouchee, his Her is vouched, for in theſe caſes, the word (Heire) is 
maceriall , for in the firſt Baſtardy is Counterplea, and in the laſt he ſhall 
not vouch him who is not Heir, 22 E:4. voucher 43. 16. H. 7.13. 

And he who is vouched generally ſhall be bound by his own Deed, and 
| by the Deed of his Anceſtor, 1o H:7.23. | 

If the Heir be vouched within age in Dower, and a Deed be thewed, 
yet he ſhall be bound by another Deed, for that was ſhewed only to the 
- Court, and the Plea is not to ſtay in that Action. So he that voucheth by 
ſeverall Deeds ſhall be bound by one, or by the Reverſton, 7 E:3.6. 48 E. 
3.34:8H7.7.11H 4.20. 

But he who is driven for to ſhew cauſe ofthe binding to the Deman- 
danr, ſhall not bind the Vouchee for another cauſe, 11 H: 4.21. 3t E: 3. 
Counterplea of voucher 88. t7 E:2.( ounter. 111.7 E:3 54» 


— —— 
—— 


XXX, where one ſhall be vouched in the cuſtody of the Demandaut. 


N Dower, the Heir of the husband was vouched in the cuſtody of the 

Demandant alone, and good, and he was not put to Rebutt, becauſe 
the Guardian cannot endow her ſeif, if not by the Award of the Court : 
Alſo it is no Rebutrer, becaule it may be that the Heir hath not any thing 
but in tail, which ſhall be declared upon the Voucher, 16 E: 3. voucher 
88. And ſuch Voucher admitted good, 10 E: 3, 26. the -Demandant fum-. 


moned to anſwer himſelf. 


Eeeee 2 | The 


PYoucher: + 
The Heir was vouched in the CO of the Demandant in Power, 
and of another, to whom the Father deviſed fand, untill rhe age of the 
Heir, and hojden a good cauſe of Voucher, 27 E:3.3.. 

See 7 R. 2. Dower 149. 22 E: 3-3- where the Hgtr Demandant upon 
' Voucher did preſently demand, what the Tenant had to bind:/bim to War- 

- ranty,&c, And he ſhewed.cauſe of Warranty by Exchange : And- the 
Defendant ſaid, ſhe had nothing in the Wardſhip, upon which they were 
at iſſue, and ſhe recovered her Dower preſently, yet ſhe her ſelf was par- 
ty to the Iſſue. 


: Pl ; 
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XXXI, when one ſhall be vonched in the rw ardſoip of the King, with c- 

thers. | | 

« l 4 - 

WW Here the Heir was vouched in the Wardſhip of the King, and 0- 

V: thers ; The Demandant did aver that the King bad nothing in the 

Wardſhip, and the Tenant was driven to anſwer toit: For Hi ſaid, 

chat if it be true, the Voucher ſhould not ſtand againſt the others , but 

that he ſhould loſe that portionof the land for. which. he had vouched, 

Dnere 21 E:3.53.and 105.. h | 

And ſee in that Book, that the Plea. ſhall ſtay untill the King be adviſed, 
t E: 3.13. not in Dower, but 2 H.g. it iCagreed de the Juſtices , that he 
ſhall not have the Voucher of the others, afrer the Procedendo, becauſe 
where the King is Guardian, ic ſhall be intended -Guardian .of the whole 
land, and from the King the Heir $hall ſue his Livery, &c. But ſee the 
cantrary to that;17 E:3.65.21 E:3-5.3» 26 E:3.6. :.... 

Where an Infant is vouched in the ward of the King, ifafter Proceder- 
adproces be awarded againſt the Infant, where the King hath .granted 
the Wardship over before, the ſame is agr good, for it ought- to be .a- 
gainſt the Guardian who may loſe, and ſo the Infant $ball bave-remedy 

by Mortdanceſtor, ifheloſe the Jand without cauſe, 46 E: 3.26. 

Alſo the Infant (where the: King hath granted the Wardship over) 
ſhall be vouched.in the Wardſhip gf the Grantee, . not of the King,. 1 E. 
vi. 1 j- . i, | 

And where he hath parcell of the lands in his own-hands which is hol- 
den in Socage, the proces ſhall be againſt the Guardian, and alſo againſt 
himfelf, 47 E.3.18. | z | 

The Infant ſhall be vouched in the Wardſhip of the Grantee of the 
King, ' and be ſhall pray in Aid of the Kirig, 48 E. 3.5.1 £.3.13. but ſee 
46 E:3:20;- That Proces ſhall be made againt the Grantee of the King, 
after Procedends upon a Voucher of the Heir in the Ward of the King; 
But 2sx2re ifit bea-Counter plea for the Demandant to ſay, that the King 
hath granted the Wardſhip over, where the Heir is vouched in his Ward- 
ilnp;3 H.6.i7.Yoncher 28: | 

Note where the Infant is youched in the. Wardfhip of the King an Dow-, 
Ts | er, 


Voucher,” 
er, the Tenant cannotalledgeupon the Procedendo, that he' hath a War- 
ranty over, and ſo ſhall loſe the anſwer” which his Guardian might well 
have, if he were vouched in the Wardſhip of a common perſon, 5 E.3.4. 
But ex aſſenſ« partium, day was given to the Infant to appear, and to ſue 
to the King. | : 

Three Parceners Vouches, two inthe Wardſhip of the King, one of full 
age, andthe ether dead, her husband Tenant by the Curreſie, yer he ha 
readred in value before for his proportion,a6 E:3.5. - 
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XXX1II. Where a 2an ſhall be voucher in the Ward of divers. 
' frranger perſons to the Writ, whereof the Queen. 


N Dower, the Tenant did vouch two Sons, (-) the eldeſt, whoſe body- 

was in the Wardfhip of 7, Guardianin Fa&, and part of the lands in_- 
the Wardſhip of the Demandant for Nurture, and p. in the Wardſhip 
of $. Guardian in Knights: ſervice, and the youngeſt in the Wardſhip of 
the Demandant for Nurture, for Land Borough Engliſh, 15 E.3. Vou- 
cher 22. 

The Heir was vouched-as of full age for parcell, and for part of his 
Land in the Wardſhip of T. and ocher part in the Wardſhip of S. 48 E. 3. 
5. for an Infant ſhall be vouched as of full age, for the land not in Ward, 
for it is no plea to ſay; that he is within age, if he do not further fay, and 
in.Ward,- and the proces ſhall be well made againſt himſelf : for where 
the Infant is vouched tm Dower, or in Wardſhip for a Socage Tenure, - 
_ the Voucher and Proces ſhall be alwaies againſt himſelf, as of tull age, 5a 
E:3.25. 33 E.3.31-25 E:3.16. ES 

See 17 £:3.59- The Heir vouched in che Wardſhip of the Kins, Queen, 
and others in Dower, and 14 £:3.Koncher 110. The Heir vouched in the, 
Ward ofthe Queen and others ; And:if one of the Guardians dieth , the 
Voucher ſhall abate, and tke Tenant fhall revouch in the Wardſhip of _ 
the others, and the Executors of him that is dead, 22 E: 3.3. Where one 
was returned dead at the Sequatar, and the Proces not ſerved againſt the 
others, the Demandant could not haye Seiſin, but Revoucher was award- 
ed, H.5 E.3.Voxcher 179. .The Heir youched inthe wardſhip of H. Pri- 
or, and others ,- at the Sequatur,. the Prior was returned dead , the 
Tenant was ſuffered to revouch the Heir, &c: which .he ſhould not have 
_ done, if the Prior had been -named by his. proper name of Baptiſme. 
- And E: 3.6. One Guardian was returned dead , yet the other ſhalk | 
anſwer for his part, 48 E: 3.5. 5 E: 3. the Voucher againſt, Executors - 
ofthe dead, and others. . on.” | 

The Infant yonched in ward was returned dead at the Sequatur ; and” 
the guardian did not appear, -yert the Demandant conld not have fei- - 
lin;. for now he is aot guardian of the Inſant, but the voucher ended, 22 
FR 4 | | | Where. 
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Where the heir hath land holden in Knights ſervice & alſo land holden 


-in ſocage, if the guardian in ſocape; or the heir himſelf be not vouched 
with ch Guardian in Kniphes ſervice, the Voucher ſhall abate, for no 


Land in Knights {ervice ſhall be rendred in value, if he hath fufficient hot- 
den in Socage : Alio voucher ſhall abate by omiſlion of any of the Guar- 


- dians in Knights ſervice, for. the equalicy of the loſs, alſo if they be ail 


named, yet the Voucher is not go0d by the leaving out of the Guardian in 
ſocapge in Dower, 25 E.3.16. 27 £.3.3, | 

Voucher of the heir in the wardſhip of diverſe, where one hath no- 
thing in the Wardſhip, ſhall not hurrc; but upon the matter averred, when 


| he makes defaulc, rhe other ſhall anſwer,atthough he hath che Wardſhip 


of the body, and none of the Land ; but the.leaving ur of one who hath 
any thing ia the land ſhall abate che whole Voucher, by Her/d,8 E.3.15. 
31 E.l. Voucher, 284. | 

See 7 E.3.3. That he who hath nothing but the body in wardſhip ſhall 
be youched, and ſhall plead in bar, be he guardian in right or in fat, bur 
where the Cuardianin fat doth appear, and the other noc,proceſs ſhalbe 
continued againſt him, and the other ſhall anſwer alone. 

The Guardian pleaded, that the heir had but tail upon a youcher, 8 
Edw. 3 63. - 

The heir yvouched in the wardſhip of the Aſſignee who had buc at will, 
becauſe the pofſeſiion was in the King, 4 E 2. 

If the Guardian pl:ad that the demandant hath accepted parcell in the 
ſame Town, its a good plea to the Writ, 5 E,$3.196. v4.18 E. 2, voxch- 
er23t. 

The wife of the Tenant brought Dower againſt the Feoffee of her hus- 
band, he ſhall not vouch che Lord paramount, who hath the Wardſhip 
of the heir for cauſe of wardſhip of the meſne, bur ſhall vouch the 
Meſnein ward, as Guardi.n, 4 Eaw. 2 247. | 

Where there are two Joynt Lords,of neceſſity both muſt be vouched, 
but the husband atone may be vouched where he bath nothing but in the 
right of his wife, 30 E.r. 299. 30 E.1.voxcher 284, 


m_—_— www 


—pa—_— 


XXXlll. here the vinchee may enter into the Warranty Gra- 
tis, without proceſr, and n here he may cpunterplead the binding 
_ although be enter Gratis into the Warranty. 


Or was vouched as within age, and at iſſue. of what age he was, and 
he appeared opon proceſs to be inſpeRed, and adjudged of ful: age, 
now it is in his election if he will enter into the warranty without pro- 
cels,15 H. 6 .voncher 34. and 45 E.3. 23, but ſee 13 E.3. voucher r18. 
where the vouchee was not ſuffered toenter into the warranty untill he 
was of ape. | 


The 


The husband and wife vouchees, the wife entred jnto the Warranty 


gratis, upon the default of the busband, -3$ E.,3.-11- | 

Where wo are vouched joyatly, -the one ſhail not enter into the war- 
ranty wichout the other, untill proceſs be ended againit bim, and then he 
' may enter Gratis, per [dem des, otherwiſe it is of a ſeverall voucher, and 
where the beir is youcbed in the wardſhip of many, for that is as a ſevera!! 
voucher, 48 E:3 5. © a I 

If Leſſee for life prayeth in aid of him in the Reverfion, who appear- 
eth. bor will nor joyn wich bim,for which the Leſſee voucheth him, and 
he enters into the warranty Gratzs, and was received , 32 Eaw,z.vorch- 
er 99. | ; | 

A voucher counterpleaded, was granted at another day , but the Vou- 
chee was not ſufferrd to enter into the Warranty Gratzs, becauſe it was 
nor at the firſt day 29 E. 3.vowcher 121. 

The plea was ſent into the Common pleas for a forrain voucher in L. 
and rhe vouchee could not enter Gratis intothe warranty at th: firft day 
in the Common pleas, becauſe that was not the firft'day, 22 E.3-3._ 

The Heir of the busband vouched in' Dower , received to enter into- 
the Warranty Gratis, where the Sheriff had re:urned that he bad nothing 
&c. and rendred Dower, 20 E.3: vowcher 126. x 

At the S:quatzr, &c. although that the Writ was not returned , the 
youchee may well enter into the Warranty Gratis, and that by Attor- 
ney, 22,E 34.and 7.2 E.3.13. 13 E.3-vouther 74 3 E.3.1tin Not. vou- 
cher 2c © where at the Summons returned , the husband, wife, and ſon of 
the wife vouchees,did enter into the warranty by their Attorney Gratss,: 
and vouched over. 

So he may enter into the Warranty gratis, althongh the Writ be nor 
return«d 5 E 3. 1tin Geaford 197 2 

In Allife the vonchee alwayes -nters into warranty gratis, for no pro> 
ceſs (hall be againſt him; 3 E.3.vomcher 199. 26 Afſ-20. and that ſhall be 
alwayes ar the firſt day, not after, 20 E:3:Gar:84.4 E:3.(onnterplea of 
warranty 8.18 E 3.venxcher 230. | 

The fi-# proceſs was rot executed nor returned, the ſecond wasretur- 
ned Tarde, then the Fenant hao proceſs at his perifl, end 'upon cthac Ni- 
hil being returned, the Vouchce would not enter tnto the Warranty gr 4» 
tts, but che Demsndant recovered preſently, and not the Tenant over, 
. 19 E.2.voucher, 234. | 

See 5Ed 2. vexcher 256 At the firſt proceſs, the vonchee may well en- 
Tratis tnto the Warranty, but upon the other proceſs nor executed, and 
a Tarde, or Nihil returned , he ſhall not enter into the Warranty until}: 
at the Srquatrr, 48 E.3.1. - | IN p 


XRXXUV. There: 
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pet 


Peucher. 


KXXIV. Where one ſhall not vouch without cauſe of her voucher , 
oak cauſe ſhall be ſufficient, and where it is not mate. 
ri al © | 


JÞri atrum againſt a woman , ſhe ſaid , that ſhe had but for life, the 


Reverſion to the two heirs of ber husband in Gavelkind , and vyouched 
chem , and good, without cauſe , where they were ſons of che busband, 
yet ſhe ſhould-not have youched the husband without cauſe ſhewed , 18 
E:3.voncher, 2. becauſe the husband is party to the Writ, 13 E.3.voucher 
I7. and 11g.'31 E. 3.vowcher.25.. where ſhee was received upon the de- 
fault of the husband, 14 E. 3.vexcher 109. 5 E.3.174. . © 

He who voucheth himſelf to ſave the taile,Chall ſhew cauſe, 18 E.3.6. 
and 52.40 E. 3.2. | 
Oae parcener afcer Aid prayer of her ſiſter, youched her ſelfe and her 
ſiſter to ſave the tail, and-ſhewed cauſe, I1 E.3.voncher 41. 14 £.3.32.6 
41 £3. voucher 69.50 E. 3.2..aud 32, E,3.voxch:r 96. and 100. So where 
he youcheth himſelf to have a. joyngeſtate, as Aſſignee, 19 E: 3-voxcher 
$22.25 E.3.voncher 144. and 7 E:3:61: voucher 153, 
. Oneparcener may youch another after cauſe ſhewed, for he may have a 


- warranty from: her, as by Relcaſe, ſo ſuch voucher doth import a good 


cauſe by Common intendment, 18 E. 3.,voxcher 6. 

\ Tenant. by. Receir, vouched che Leſſee for life , and was driven to ſhew 

cauſe, 18 E:3: 30. | 
See 31 E-3.vewcher 26, contrary in that caſe, but there it was ſaid, ifthe 

Lots had vouched him in the Reverfion, he ſhall not revouch him ſans 

cauſe. OO og» 

Ia a 2vod es deforceat, the plaintiff may well vouch without cauſe , and 
it is no Councerplea to diſprove the title ofthe vouchee in Reverſion , as 
that he hath releaſed after the Recovery, g E 3.22. 

Ina Writ of Ward, the Tenant ſhall not vouch without cauſe , be- 
cauſe but a; chatcell; 9 E.3. 61. But hee need not ſhew the Deed of the 
grant, &c. 46 E:3:25: 25 E.3.3. See 12 R.2. Connterples of voucher 35. 


| go0d matter, , and itisaot matcriall if che Deed hath not warranty, 31 


E. 3. voxcber 2.4: 12 E.3:voucher 27: 30E.3.6. a good caſe, and there 


' the vouchee could not bave advantage of ir, that the Deed did not com- 


p:ebend the warranty. | 
_ .. Jo Dower, an infant ſhall not be youcked without cauſe, and that ſhall 
be without. a, Deed of the Anceſtor ſhewed, 31 E:3.voxcher 24. 19 E. 2. 

-voucher 223:50E 3.25. | 
One parcener prayed in ayd of another, and upon her Default vou- 
ched a ſtranger who vouched that parcener who did not appear, & did not 
ſhew cauſe, Forte/, Where the D:mandane cannot have the ordinary coun - 
terplea, it behooveth that be ſhew canſe, as ifone Demandant is [c _; 

| an 


Voucher: 


and the Tenant vyoucheth him, or the vouc hee vouch over, and he vouch 
the Tenant, 20 H.6.2. 

P recipe againſt four, where two vouch, the otter two ought to ſhew 
cauſe,by the opinion,z1 H.6.voxcber 48. 26 E,z.voxcher 304. and ſo al- 
wayes when a party to the Writ is vauched, See 12 H,4.20. 43 E.3.7. 18 
E,3.5T. 

And the cauſe is traverſable, 11 H.4.19.8.E 3.61. and 1, E.3.40 E. 
3.14. & 23. | | 

But if one Tenant makes default after default, and now taking the en- 
tierty upon him, he may vouch without ſhewing cauſe, 11 H.4 19.8.E.3. 
8, ſo where one diſclaimes, and the other takes upon him the entierty, 8 
E.3.7.. and 21 E:3:33. ſo where the Writ is againſt two by ſeverall P re- 
cipes, 5 E3.7. 

But a woman received for the Default of her husband, and ſhall not 
youch him without cauſe, 43 FE. 3.7. 

If theeldeſt brother vouch himſelf and his youngeſt brother, &c. or 
his Co-heir in Gavelkind, he ſhall ſhew cauſe,4o E.3. 22 E.3.10. 12 Ed. 
3. voxcher 113. So where he voucheth himſelf and a ſtranger, 27 Edw.3. 
voucher 146. 26 E.3.304 29 Ed. 3. 310. | 

1n a Precipe againſt two, they ſhall not vouch ſeverally without cauſe 
ſhewed, 42 E.3-12 H.7.2. | 

A woman received upon Default of her husband, vonched a ſtranger, 
he ſhall not vouch the hkusband without cauſe, no more then the Wife 
her ſelf, no more chen he ſhould be, if the husband and wife had been 
firſt vouched, 43 E. 3.44, 2 E.2: voucher 146. | 


He who voucheth two heirs of one for the poſſeſſion, the other as heir : 


at the Common Law, he ought to ſhew cauſe, 43 E.3.5 E. 3. Yoncher, 
183. | | 

Where the vouchee doth revouch the Tenant, or any who hath vouched 
him before, he ought to ſhew cauſe for that 44 E.3.16. 16 E, 3.von- 
 cher87,17£.3. 32 E 3 95. 7.3. 4E:2. 146. 

Precipe againſt husband and wife, he difclaimed for his wife, and afcer 
vouched him, ſhe was driven to ſhew cauſe for the cftate made for the co- 
verture, 32 E.3.vencher 102, Eh 

A woman Receiver ſhall vouch her ſelf ard her husband without cauſe 
2 E.3,4. 201 5'E:3. 181.15 Af. 204. : | 

The husbind ſhall not vouch himſelfe and his wife without canſe. 4 
E. 3.2. 

The Tenant vouched the husband and wife without cauſe, 25 E. 3.v0u- 
cher 141. 

In eſcheat , The Tenant youched himſelf his wife , and another woman 
as heirs of T. and had the voucher without caſe, 18 E 2: voxcber 229. 26 
£.3.304. and 29 E.3.3.voucher 300, who were vouched as heirs. 

A Precipe againſt husband, wife, and a third perſon , the husband and. 
wife diſclaimed, the third vouched them without cauſe ſhewed,, 29 Eds. 
3.210, Ffffy P recipe 


Voucher. 


Precipe againſt B:; and others, the others vouch B. who being reſent 
entred into the warranty, and no cauſe ſhewed, the writ was by ſeveral! 
Prxcipes, 18 £:3.voxcher 280. 

The Prayee in Aid cannot vouch himſelf, and another, without cauſc 
ſhewed,29 E:3. voucher 308.26 E:3.304. 29 E.3.310« 


— — 


lt 


 XXXV. What ſhall be ſaid a 200d mk and what a good Conn. 
terplea to the Cauſe, what not, what to binding, 


_—  -#"4Fe 1ffue in tail ſhall not vouch himſcit for to fave the tail for a Rever- 
ſion deſcended and holden no cauſe, becauſe he may have the war- 
ranty paramount, &'c.18 E:3. 

The one Parcener upon the default of the other prayed in Aid, and 
was received upon the default of her husband, did vouch her ſelf and the 
other Siſter for to ſave the Tail given by the common Anceſtor unto the 
husband and her, and was received, c1 E:3.Foncher I 4 

' One vouched himſelfto fave the tail given him in the Renelnder, by 
the render of B. to whom 1. levied a Fine, and good, And it is no Coun- 
cerplea, that 7. had nothing, 41 E:3. See there, the Demandant may well 

ay, that Partes nibil babuerunt,&c, fo that 1. did not enfeoff, cc. 40 E. 
2.22. bur ſhall not ſay, that the Tenant had Fee in poſſeſſion, for that is 
to the binding, Foucher 70, 

Aſo the cauſe alledged, as a Fine, or Feoffment, ſhall not be Counter- 
pleaded, becaufe it hath not an expreſle warratity, &c. 50 E: 3, Voncher 
278.14 £:3.109.31 E.3.Voxcher 23.13 E.3.119. 

He to whom the Remainder is given in tail, upon a Render in a Fine, 
ſhall vouch himſelf to ſave ic, although he be not Heir of him who ren- 
ders the land : bur it ſhall be a good plea, that the particular Tenant had 
nothing of the Gifc or FeoFment of him who is ſuppoſed to render the 
land, for that is to the cauſe : . but he ſhould nothave had the Averment 
that he who rendred had not any thing of the Gift of him who acknow- 
ledged the Fine, becauſe the Fine is executed,qI E:3. Voucher 69. 32 E:3: 
96: and 14 E.3.109. and 13 E.3. 17, 

Bur it was granted, 32 E: 3. Voucher 69, That where the Tenant doth 
vouch himſelf, the Iemandant is in the place of the Vouchee to counter- 
plead the warranty. 

The Husbind having a warranty to him and his wife in rail, diſcontinu-. 
ed for life, and was received upon a default of the Tenanr, and vouched 
bimſelf to ſave the joynt Eſtate, and holden a good Counterplea to ſay, 
that he is in of another Eſtate,1 9g E:3.122.41 E: 3.70. 

[t 1s no Counterplea where he in the Remainder voucheth bimſelt, 
fay, that the warranty is oy to the Tenant for life, 25 E: 3.7 Hi 


144 +5. #11 H7. 4 
Leſlec 


Poucher. 


Leſſee for life ſhall not vouch himſelf ro fave the Remainder , nor to 
fave his own eſtate,7 £:3-153. | 

Tenant by Reſceit voucheth the Leſſee who enfeoffed him firſt, it is a 
good Counterplea that he hath nothing of his Feoffment, 18 E: 3, You- 
cher 9. | 

A woman received vouched her husband as Aſſignee of T. ro whom the 
husband levied a Fine, and yet rendred, *c. in Fee 23 E: 3. Voucher 17. 

The Tenant vouched himſelf and the younger Brother, &c.alledging the 
Feoffment of his Father, it is a good Counterplea, that he did re-enfeoff 
the Father, and the younger Brother, and to the heirs of the Father, and 
that he bimſelf is heir, ſo the warranty is extinR;qo E:3.14, 

But where he hath by Feoffment, &c. VVarranty extin& by diſcent of 
the Reverſion, is no Counterplea, nor where he is in by Feoffment, 41 E. 
3.61. 
VVhere the husband and wife are vouched for cauſe, as for their Feoff- 
ment, it is not ſufficient to traverſe the Feoffment of the wife, but of them 
both, 43 E:3.65s. | 

Entry into the. V Varranty generally is no Eſtoppell to revouch the Te- 
nant for cauſe, 7 E:3.1 52. 

The husband voucheth his wife for Feoffment before the Coverture, it 
is a good Counterplea, that he did not enfeoff before the Coverture, 32 
E:3.202. ſee 13 Aſſ:9. 

In a writ of ward the Defendant vouched by a Deed, the Plaintiff ſhall 
not have anſwer to the Deed, becauſe the Defendant may bind himſelf by 
another Deed, 30 E:3.103. . 


————— 
w” 


| ——— 


XXXVI. Where one may enter into the Warrantie ſaving his Altion, or 
Rent, or Entry. ; 


Enant in tail diſcontinueth with warranty and dieth, the Feoffee vou- 

cheth the Iſſue, he was forced to enter into the warranty, and ſaved 
his Action of Formedon by Proteſtation, 7 E:3. 45. 1a H.4. vs. 8.E.3. the 
Guardian pleaded that matter, and could net be admitted to the Plea be- 
fore his entry into the warranty, 5 E: 3.15. 

So of an Aion of Fee-ſimple, as that the Anceſtor dieth ſeifed , and 
the Tenant abated : So ſaving his ARtion of Mortdanceſter, &c. for in 
none of the ſaid Caſes, he ſhall not fave the Land to be put in value, but 
the Action of the Land demanded againſt the Tenant, 4 E: 3 .F/oucher 176» 
and 5 E: 3.59. where Tre. ſaith, That he ſhall make proteſtation only 
for to ſave Fee tail; ſo ſaith wilhy, 3 E:3.51.50 E:3. 12. That he can- 
not enter into the warranty, ſaving the Action of Fee, where Fee is de- 
_——_— | 

VVhere an Infant entreth into the warranty , ſaving his Action of Dum 
"FLftf 2 = ma 
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Poucher. 


fait infra etatem ofthe Alienation of his Anceſtor, the preteftation was 
not entred, for his Action ſhall be ſaved, without ſuch ſpeciall entry of ir, 
14 E:3 Voucher 226. | 

The husband having cauſe of Aſliſe, or writ of entry being vouched 
with his wife, by the binding ofthe wife, entreth generally into the{War- 
ranty : Now he ſhall be barred of his Action during the life of his wite, 
but not after, 13 E 3. Garr.36. - 

See 50 E:3.12, Where a man cannot enter into the Warranty, ſaving 


' the Action of Fee, where Fee is demanded, but he may wel,where Freehold 


orTail is demanded:And ſee 6 E:3.11.Thata general entry into the War- 
ranty, confirming the eſtate of the Tenant who maketh Defeaſance.as for 
a Condition broken, for which he would not enter, but ſuffered the De. 
mandant to recover, 2xere, it he might have entred into the Warrant 
ſaving his Action, or re-enter, for nothing is ſpoken of that there, 6 E:3. 
11. ſee 12 E:2.Voxcher 264. 31 E:3.Youcher 285. 

Where Leſſee for life voucheth him in the Reverſion, he may well enter 
into Warranty, faving,&c. a hundred ſhillings of Rent, and if he doth 
aot ſo, he may loſe it upon the rendring in value, 2 E. 1. Yoxcher 208. 
12 E:2.Youcher 264. | : 


—__  c____ ——— 
 ——— 
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XXXVII. where the Vouchee ought to enter [ Pecially in the Warradty, for 
the loſſe that may be to him. : | 


Ote,that where the Vouchee entreth into the warranty generally,and 
Not yet he ſhall not render in value, but according to the eſtate 
which the Tevant looſeth, for he need do no more but to bar the deman- 
dant, 38 E:3.16.7 E:3.41 E.3.7.409. Aſ.43 E:3.7. 44 E: 3. 39. 16 E.3. 
Voucher 87.acc. | | 
| But ifa ſtranger releaſe to my Tenant for life in Fee, with warranty, 
and he youch him, and he entreth ſimply into the waranty, he ſhall render 
a Fee in value ;} otherwiſe it is of a ſpeciall entry, &-c. 16 E:3 Voucher $7. 
by Greer. But ſee 38 E:3.21. that he ſhall not render bur for. life, if the 
Tenant do not bind himſelf ſpecially in Fee, and hath the fame entred 
ſpecially. | | 

If the Vouchee demand what he hath to bind him to warranty : And the 
Tenant bind himſelf as of Fee, whereas he hath an eſtate bur for life : Now 
upon a generall entry into the warranty, the Vouchee ſhall render fee in 
ralue, by Herle,8 £:3.50. | | 

But fee 17 E: 3. 62. That notwithſtanding ſuch generall entry upon 
ſuch binding alledged, yet if the Tenant alledge it upon a ſpecialty,which 
in truth doth comprei.end a warranty, but according to the eſtate, the 
VYouchee ſhall not warrant more, by 1lby. 

In a Precipe of twenty acres, the Tenant faith, that the OY ps or 
man 


Poucher. 


demand is but ten acres, and of that vouch, as of the whole demanded, 
(Ut oportet) the Vouchee ſhall be ſummoned to warrant the land deman- 
ded, andifhe warrant all, it is good, andif heextort warranty of parcell, 
the Demandant ſhall have Seiſin of that parc, with an entry of his chal- 
lenge upon the Voucher, 19 E.3.voucher 129. But ſee, 17 E: 3. 62. That 
upon ſuch Voucher, where the Vouchee enters senerally, he ſhall not 
render in value, but according to that which he is bound to warranty, and 
not according to the demand, it not upon demand, that he 1s in of the 
whole &c. the Tenant alledge a binding in the whole, without ſhewing a 
Deed, that he bath warranted but parcell of it. | 

See 5 E:3.7. where generall Voucher in a Pr«cipe of twenty acres, the 
Vouchee after a generall entry into the warranty, may fay,that the whole 
demand is but ten acres, and of that plead in Bar : And he need not pray 
in Aid to be diſcharged of the reſidue, but the Demandant ought co pray 
Seilin of the reſidue, by Store, 17 E: 3. 62. Wilby agrees there , that the 
Vouchee ſhall nor render more in value by his generall entry into the war- 
ranty , then the Tenant loſt, by Scbard, 17 E. 3. 63. 

Rich. then faith, 1f the Tenant upon the Demand, &c alledpe a bind- 
ing Which is but to parcell,and the Demandant challenge,or except againſt 
it, yet ifhe plead over, and doth not demur untill it be ad judged, that he 
ought to be quit of that parcell, he ſhall render in value according to the 
demand, vs. Ifthe Proteſtation ſhall help him, when there is not a Deed 
proving that he was bound but to warrant parcel. | 

VVhere ina Precipe of Land in five Towns , the Tenant vouched and 
Shewed that he was bound but in four Towns, &c. A generall entry, &c. 
Shall not bind the Vouchee but for the Lands in the four Towns : But 
Newton faith, That this shall be a good Counterplea to the-binding, 22 H. 
6.13. But this is but for the Land in the fifth Town, by Herle, 7 E. 3.6. 

Burt if the Tenant in that caſe vouch generally, and ſheweth a Deed up» 
on the Voucher (as where he voucheth an Infant in Dower) and the 
Deed ſpeaks only of four Towns, the Demandant may have Seiſin of the 
land in the fifth Town, by Herle, 7 £.3.6. 

And ſee 10 E:3.12. Where in a Writ of eight pounds,the Tenant faith, 
that the whole demand is but of three pounds ten {hillings, and voucheth: 
now the Vouchee ſhall render in value but three pounds ten ſhillings, al- 
though he enter generally into the Warranty, and although the Deman- 
dant declare againſt him of eight pounds : but the Demandant ſhall reco- 
ver the whole demand againft the Tenant, if in truth it be ſo much, and 
if in truth it be nor, yet he ſhall recover the three pounds ten ſhillings, 
for that is acknowledged by the Tenant. 


And if the Tenant vouch of the whole, and the Vouchee is to traverſe - 


part with him, and will not enter as tothat part, the Demandant ſhall re- 
cover that part preſently,1o E.3.12. 


Upon generall entry into the Warranty, land which hehath not bur for - 


life, or in tail, and that by diſcent, ſhall be put in value,7 E:2. Dower _ | 
>: 
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Voucher. 
Alſo he who entreth generally into the Warranty, ſhall render accord. 
ins to the value of the land, as it nowis, not as 1t was at the Feoffment 
made, 1g H:6.46. and 61. And therefore the value as it was at the time of 
the Feoffment was entred by way of proteſtation, 2 E: 3. Voucher 199. 
and 91 E.3.Voucher 288. 

And therefore where the Grantor of a Wardſhip of the value of twen- 
ry pounds per annum, which by a later diſcent of the land, is now of the va- 
lue ofa hundred pounds per auxam, entred into the warranty, without the 
proteſtation, he was driven to render the hundred pounds in value : but 


_ Otherwiſe it is where the value is increaſed after the Judgment, for there 
_ he need not take proteſtation, that at the time of the entry, &c. ſo no de- 


fault is in him, 3o E:3 3 E.3. Recovery in value 1.8. 

Dower of the third part ofa Mannor, the Heire of the husband vouch- 
ed, rendred the Demand, and for ſo much ſhall be vouched according to 
the demand, although the warranty was bur of one houſe, becauſe he en- 


\ rred generally, and took no proteſtation that the Deed did not extend 


to the whole, &c.16 E:3.Voucher 61. 

Note, the Vouchee upon the entry into the warranty may well nike 
proteſtation, ſaving his entry for a Condition broken, &c. or ſaving the 
Morgage, &c. otherwiſe he ſhall render Fee undeteiſable, ec. 12 £: 2. You 
cher 265. 31 E:3. Voucher 285. So he may do ſaving his Rent charge, 12 
E: 2.Voucher 264, | 


—_ ——___—_——c 
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XXXV1IL Where a man ſhall vouch , or rebutt by Warranty 
whioh commenceth by Diſſeifin, | 


Ather and Son Joynt-tenants, the Father maketh a Feoffment of the 
whole with warranty, and diecth, it 'commenceth by Diſſeiſin for a 
Moyety, and is good for the other Moyety,22 H:6.51.13 E:3.Garr. 24, 
25. 19 E:; Garr.38. . 
The Grandfather Leſſee for years, makes a Feoffment with warranty, 
this is by Diſſeiſin : but if he had a Freeholder for life, the Feoffee ſhould 
vouch, 43 E:3.Gar.13.vi.16 E:;.Gar.20,21.vi.31 B:3.Gar.28.22H:6,51. 
The Father Joynt-tenant alieneth, the Son is put ro his Aion for the 


 Moyety, the eſtate was to the Father and Son, and to the Heirs of the bo- 


dy of the Father. | 

If my Father who diſſeiſeth me, or is my Leſſee at will, maketh a Fe- 
offment with warranty, it is by Diſſeifin,46 E: 3.21.31 E: 3. Garr. 28.. 
Otherwiſeit is where the Father diſſeiſeth a ſtranger, or being the Leſſee 
at will of a ſtranger, maketh a Feoffment, c that ſhall bind the Heir, 50 
E:3.Counterplea of warranty 2. But if my Father giveth land in tail, and 
my Uncle doth diſſeiſe the Donee, and makes a Feoffment with warranty, 
and 


Voucher. 


and the Donee dieth without iſſue: Now in a Formedon in the Reverter, 
I ſhall not be barred by this warranty, yet the Difleiſin was done to a 
ſtranger, &C, 31 E:3, Gar.28, 


— 


 —_— ————— 


| XXXIX., Where one ſha'l be bound to VVarr anty without cauſe of 
VVarranty, and nhire a man ſhail be boun4 by a VVarranty, 
to which he is a ſtranger, | 


E who gives Lands in Frankalmoign, and his Heirs ſhall be bound for 
ever to warranty, during the eftate,7 E:2.Gar.79. ſeeq E:3. 19.and 
3 £3 | 
The ſame Law of a Tenute by Homage Anceſtre!], after the Homage 
recited, and during the continuance of the eſtate in the blood, &c. e. E.r. 
Gar.g0.But it is there ſaid,that the Lord and his Heirs who alten, the Lord 
ſhall yet be bound to warranty, 20d quere. 


The ſame Law of Exchanges, but here the Heir ſhall not be bound to 


warranty, if he hath not the land in Exchange in poſſeſſion, 22 E:3.3. 
The ſame Law of the word, Pea, in the Deed of Feoffment, where a 
Seigniory is reſerved, the Heir ſhall be alſo bound to warranty , and that 
acainſt the Aſlignee of the Tenant for the poſlibility of the Eſchear, &c. 
31 E:3.Gar 93. Youcher 258: there was the word Acquietare, & defer- 
dere ;, but the ſame are no words of warranty, 6 £:2.Vencher 258. | 
If a man grant to me, that he will render to me in value if I loſe, &c. 
the ſame is but a Covenant, and I ſhall not vouch'by it, 39 E:3. Aid of the 
K ing 52. EO 
Hewho granteth a ward by Deas, ſhall be vouched, but not his Heirs, 


nor Executors ina writ of ward, 3 E:2, Voucher 222.12 E: 2. Voucher 27. 


8 E:3.voucher 60. | 

The husband ſhall not vouch in a- writ of ward, where the wardſhip 
was granted to the wife then ſole, by the word Deds, becaule he is Afſig- 
nee who ſhall not vouch by that word, qzere of the husband, 29 E: 3, vou- 
cher 312. 


But ſee 30 E:3.6. Recovery in value 1. where the Heir of the husband 


or any Aſſignee in Fa&,or in Law,ſhall vouch by-Deai, but the Heir in ex- 
ecution ſhall not be vouched, but where a Rent is reſerved, &c. 28 Af: 
39.25 Aſ:8.2: f4:7.8. | 
If a Feoffment be made rendring Rent and Service, and the Feoffee altie- 
neth to hold of the Lord, and rendring Rent to him, this Feoffee may 
well vouch the firſt Feoffor as Aſlignee by word, without clauſe of war- 
ranty,13 E:3.voxcher 119. | 
If two make a Feoffment by Deas, and one dieth, his Heir ſhall not be 
youched, but the Survivor only, for Dead; ſhall not bind the Heir with- 
out Rent, or Service reſerved, or expreſle clauſe of warranty, 29 E:3.26. 
| XL. YV#her2 
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Voucher. 

XL. VVhere a man fhal! bevouched and bound to Vyarranty by 
reaſon of a Reverfton. 

Enant in Frank-marriage ſhall vouch or rebut the Donor or his heirs 
YT 5 the Reverſion deſcended, without clauſe of warranty,31 E.3.Gar. 
29. 
"The Heir was vouched by the Leſſee for life of his Anceſtor, and it was 
hofden that he ſhould be bounden to warranty, it he do not diſclaim in 
the Reverſion, although the Leaſe was without Deed, and no Rent reſer- 
ved,14 E:3.warrenty 32. | | 

As to the Deed, ſee 6 E: 3.11. where the Heir was driven to enter into 
the warranty, if he wouid not diſclaim, - but there a Rent was reſerved. 

Of the Diſclaimer of him who-is vouched for a Reverſton , ſee 40 E. 3. 
27. Thar it ſhall not be ſuffered where a Rent is reſerved : And fee 20 H. 
6.25. where the Leſſor himſelf ſhall not diſclaim, where he is youched for 
the Reverſion, but his Heir, or Grantee,&c. although it be by Fine, &c. 
may well diſclaim: yet it is holden, 17 E:3. 39. that the Leſſor himſelt 
may well diſclaim, if not in Dower,&c.7 E:3.5 E: 2. vogcher 249. 

Tenant for life with warranty, yet he ſhall vouch the Grantee of the 
Leſſor for the Reverſion, 20 E:3.Connterplea of warranty 7. 

The Heir was vouched for the Reverſion of a penny of the Rent, and 
for the Rent by a Deed, 7 E. 3. 6. vi. 5 E:3.voncher 184. ſee 6 9.2, 
where the Leſſor himſelf ſhall not be bound for a bare Reverfion. with- 
out the word Deds, or a Rentreſerved ; See-contrary, ro H:7. 10. and ad- 
mitted,7 13:3.43. | | 

Tenant by the Curteſie may vouch him in the Reverſion, but ſhall re. 
cover nothing in value, 14 H;6,25.ſee there, Tenant for life ſhal not vouch 
him in the Remainder, 

Of the Voucher of Tenant by the Curteſie, ſee 14 H;3. voucher 275. 
In Dower the Tenant vouched the Heir of the husband. for the Rever: 
ſion, and good, 8 E:3.7. | 

Tenant for life vouched him in the Reverſion, without ſaying of whoſe 
Leaſe,&c.10 E:3. ” | | 

The Heir was vouched for a Reverſion where a Rent was reſerved 
without Deed,s FE. 3.11, | 
TheLeſfor was vouched for a bare Reverſion, 6 E: 3.46, 
TheReverſion with Services ſhall bind the Heir to warranty without a 
Deed,11 E:2.veaucher 261. 

Tenant in Dower ſhail alwaies vouch for cauſe of the Reverſion, 29 F: 
3.,voucker 309. (ee 15 H;3.voucher 256, 

A Vicar Leffor was vouched, and prayedinaid,g E:3, 8. and 30. 


XLI. Y/bere 


Voucher. 


e 


X Ll. VVhere a man fails of binding againſt his Viuchee, and 
| where of part of it. 


V \ 7 lms the husband and wife are vouched, and bounden by their 


Deed before Coverture , the husband ſhall only warrant the 
land, and the wite ſhall be diſcharged ; ſo he hath not failed of the whole, 

44 E: 3.20 E: 3.-voxcber 130 | | 
He who voucheth two as Heirs, and when they appear, he confeſſeth 
that one of them is not Heir, or he voucheth one as Heir, and faith, thar 
he hath a Co-heir not named : Or ifupon the Voucher of two he confe\- 
ſeth that he hath releaſed to one of them : in theſe caſes he hath failed of _ 
his whole warranty : But where the one Youchee is not ſummoried, he 
ſhall loſe as to a Moyety, and ſhall have warranty againſt the other who 
doth not appear for the other Moyety, 45 E:3.23. 

See where upon the default of the one he ſhall have the whole warranty 
againſt the other by averment, that he who appeareth nor hath nothing, 
27 £34, 

Bur where he hath colour to vouch both, although that one extort 
_ the Warranty, he ſhall have the whole againſt the other: As where he 
voucheth the Survivor of the Feoffors, and the Heir of the other by De- 
ai.39 E.3-26. Otherwiſe it is, where he hath no colour againſt the one. 

And if the Lord vouch, and hath binding bur for parcell of the land in 
demand, he hath failed but of parcell, and of that the Demandant ought 
to pray Seiſin, 10 E:3.and 17 E:3.63. 

So wherethe binding is not in ſo many Towns, as in thedemand, 7 E- 
3.6. 19 E:3.Yoxcher 123.22 H:6.6. 

Precipe of a houſe and fix acres. &c.the Tenant vouched,and t' e Dezd 
of binding to warranty was but of a houſe cam pertinentiis,. yer it was 
o00d for the whole,4 E:2. voucher 244.12 E:2.veucher 264. 

Two Joynt-tenants, the one of full ape, the other within age make a 
Feoffment with warranty ; the Tenant voucheth them, he faileth asto the 
Infant, but he ſhall have the whole warranty apainſt the other, z. E. 1. 
voucher 267.39 E:3.26.by Merton and / handiſh. 

The ſame Law where two are youched for a Reverſion, and the one diſ- 
claims, ſee there, 39 #:5.26. 

Bur it he ſhew ſeverall bindings upon a Joynt-youcher of two, he hath 
failed of the whole, by Mertin and Chandihh there; Allo when he vou- 
cheth one, where he ſhould vouch two : And 45 E:3.23. where one vou- 
cheth, and two oughr to vouch, &c. for Voucher is as an Action. 

In Dower, the Vouchee voucheth FS. and the Deed was ito him and his 
wife, and therefore failed for the whole, 10 E:3.5 2. wherewith agrees, 38 
E:3.5. yetifthe wife were received in the caſe, he ſhould have the Vou- 
cher,10 E:3. | 

Ge ger The 


| Warranty of (hharters. 


The ſame La w where the Joynt-tenant who hath fee is received, ih.and 
Voucker, 4 E:2.243. | 

Entry ſuppoſing by 2. the Tenant may well fay, that ef. and 1, leaſed 
&c. and youch 36 H.6. Entry 48.32 H:6.21. 

So where the Writ doth ſuppoſe that he entred by 7. and 4. he may 
well plead that he centred by one of them, 44 E: 3. ;1. fee 22H. 6. Vou- 
cher 37« | 


7I8 
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X LII. YVhere the Vouchee ſhall revouch the Tenant, or one of the 
Tenants, 


He VYouchee, if he do revouch the Tenant, he ought to ſhew cauſe, 
16 E.3.vexcher 87, | 
But where husband and wife vouch, the Vouchee may well revouch the 
_ - husband without ſhewing cauſe, 17 E; 3. voucher 92. 7 E: 3. voncher 152. 
10 E:3.174. 
So alwaies where the Vouchee doth imply a cauſe, there a ſpeciall cauſe 
need not to be alledged : As iftwo vouch one, he may revouch one of 
them without ſhewing cauſe,&c. 11 H.4.22.20H.6.2. 


E@28208 


Warranty of Charters. 
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NY 


I. The Declaration ina Writ of Warranty of Charters, 


hbabet, the Writ good, and the Declaration was of the Feoff- 

ment of f.” by a Deed ſhewed, andthe Plaintiff acquitted of 

Diſleifin : and that this writ was brought hanging the Aſliſe, and the De- 

claration good that he held of him, notwithſtanding that the Feoffment 

was after the Statute, for this is the ancient form. And w4lby faith, 

That he hath ſeen a Warranty demanded by Homage Anceſtrell upon 
ſuch a Writ, 24. E:3. 25. Warranty of ( harters 1. 

The Declaration ſhall be good, that this Writ was brought pendant 

the Alliſe againſt him, without faying, that he hath loſt any thing, for 

| iT 


WA Arranty of Charters againſt 1. quia de eo tenet, & mnnde chartam 


Warranty of Charters; 


it is but to dereign the warranty, but to declare upon a gift where the 
warranty is by releaſe, ſeems not to be good, and ifthe deed of pift bein 
his poſleſtion, ſo as it enureth as a Releaſe, he ought to declare upon a 
Releaſe, 3 E.3.8. Gar. de Charters 3. and he may well declare upon a Re- 
leaſe where the deed is, Vnde chartem haber, CM. 44 E.3. warranty of 
Charters 18. and he may declare to his damages, without alledging any 
loſle in fat &c. 3 E.3.21:Gar. of Charters 4, CF | 

The Plaintiff declared upon a Releaſe of che Grand ather by Fine, and 
that one T. ſued a Scire facies againſt the plaintiff, who prayed the De- 
fendant to warrant the Land &c: and did nnt declare that this Writ was 
brought hanging the Scire facies, for that is left to the Defendant te chal- 
lenge, 46 Aſſ:Warranty of Charters 5: nor he need not ſay, that the other 
Writ is yet depending, 41 E.3.warranty of Charter s 19. 

Where the deed of Feoffment or Fine doth comprehend divers things, 
&c: inthis writ he need not alledge of how much he is impleaded, for if 
ke be impleaded but of parcell,the Defendant ſhall warrant the whole,and 


ſhall render in value according to the lofſe, by H/,, and it is no plea. that 


he is not impleaded, and in a Declaration, that ef: ſued a Scire facias 
againſt him, upon an ancient Fine, he needeth not to ſay, betwixt what 
parties the Fine was levied, 29 E:3.3: Brief go9. 

He who had recovered his Warranty in a writ of Warranty of Char- 
ters, brought a Scive facias of it , ana declared that he loſt 1005.0f Rent 
out of the ſame Land, whereof &e. and alledged all the matter certain in 
the Writ, and prayed Execution to the value5, and the opinion was, 
that if that Rent were an elder charge before the Feoffment, he ſhould 
not recover warranty of that by a generall Writ of the Land, but he 
ought to have brought his Writ of warrantia Charta, depending the 
ſuit of the Rent, and ſome ſaid, that he oughtto declare, that the De- 
ſendant did enfeoff him of the Land diſcharged of the Rent, otherwiſe it 
ſhould not bind him, for the Law gave him an anfwer to diſcharge him- 
ſelf of the warranty of the Rent, &c.30 E.3.30.arranty of ( harters, 


22 ſee F.N,B.135. | | 


— 


ts Upnnm_—_—_ 
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I 1: Where warranty of Charters ſhall be brought, hanging the 


ation againſt him, and where againſt him againff whom the 
| ation isdepending, and for him againſt whom this Writ is 
brought, where for the Vouchee. 


N Aſliſe was brought againſt Feoffor and Feoffee, and hanging the 

CY fame, the Feoffee brought a Writ of Warranty of Charters againſt 
the Feoffor, and well, 24 E.3.35. War.of Charters 1. | 

It ſeems to bee a good anſwer for the time, that there is no action de- 


pending againſt the Plaintiff, 46 eAſſ.warranty of (harters 5. D_—_ 
| Gegeges2 uch 


TIT 


Warranty of ( harters. 
ſuch plea, the plaintiff ſhall recover the warranty, pro loco & t empore, 
29 E.2.3. | | . 
"The youchee ſhall not have this Writ, but depending the firſt ation 
by 1ng-30 £.3.30, Warranty of Charters 22. But Shard & Hill for clear 
Law, 17 £.3.44. be ſhall not have warranty of Charters at all. See 18 
£.3.19. h | _ bo 

It is a good Plea, that the Plaintiff was not Tenant the day of the Writ 
brought, but the Writ ſhall be well maintained by this, that he was Te- 
nant by warranty the day of the Writ brought, although he had not the 
| Land, 3 E.3.21. warranty of Charters 4. 

Where a man is vouched, where he cannot vouch over, he ſhall have 
a writ of warranty of Charters, 7 H.4.18.F.N.B.135.. a Pernor of the 
profits {all not have this Writ, Fitzh N.B.135.D. 


—_—___—— LSm—_—_ N ip 
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1H1, IPtere a man ſhall have this IWrit, before he hath 'ofe, pro- 
loco & tempore, and when he hath cauſe ta have this IWrit, 
when not, 


"He Plaintiff alwayes in this Writ, ſhall recover the warranty pro 
Þ: loco & tempere, if he hath cauſe to have it, anacion being depen- 
ding againſt him, and nothing yet loſt, 1 E. 3.11. Warranty of Charters 2 
F.N.8.134.K 5.E.3.47. | 

The Plaintiff ſhall recover, pro /oco & tempore, in this ation begun af- 
ter Non-ſuirt of the Plaintiff in the firft Writ, 9 E.2. warranty of Chay- 
ters 30.34 E.3 20. Diſceit 28.acc. See F.N.B.135. of the Non-ſuit and 
old N.B-159. thatir behoves, that the ation be brought, hanging the 
firſt Writ, and then Non- ſuit dependins this ſhall not hurt. 

This Writ bore Date in Ofober, and alledged'to be impleaded in an af- 
{ye the week after the aſſumption of our Lady, ſo the day of aſliſe 
w.s paſt, yet with averment, that he prayed him to warrant the land, 
and that the aſliſe is yet depending, the writ was awarded good, 16 £.3. 
warranty of Charters 31. 

It is no Plea in this Wat, that he. isnot impleaded, 29 E.3.2.B ef 
900. 30 E.3.30.18 E.3 14. warranty of (harters 8.acc. and that he ſhall 
not recover damages, when he is not impleaded ; and. therewith agrees 
4 E 2. Warranty of Charters 28. although that the warranty be counter- 
pleaded, but if he deny the Deed, he ſhall anſwer damages; although 
the other hath not loſt the Land, 42 E. 3.7.5 E 3.47.F.N B.1 35.H. that 
la ſhall have damages for the land loſt. 

A Rent with a Reveriion reſerved withont deed, is a good cauſe to 
have this Writ, ſo the word Deds without expreſſe warranty, bur this 
10t againf the teir, F.N.B,134.8 H. ®muare, if he who hath recove- 

_ red. warranty, being impleaded afterwards, oughr.rto vive notice for a; 


ea, IV. V/Vhere 


Warranty of Charters. 


LV. Where he who hath reeovercd pro loco &tcmpore, is put 
to anew rit of Warranty of Charters. 


E who hath recovered the warranty, as a generall Writ of warran- 

ty of Charters againſt the Feoffor being impleaded bya ſtranger in 

a Scire facias,for rent iſſuing out of the ſame Jand,ſhall have a new wric 

of warrannty of Charters by /»g. Burton and Thorp Juſtices, becauſe that 

the Feoffor might have good matter of Bar, as tothe Rent which he had, 
notto the land; and he ſhall not'be charged without anſwer &c. 3o'E, 

3.30. Gar. of Charters 22. 

If land be demanded, and rent out of the ſame land, the Tenant ſhali 
have two Writs of warranty of Charters, (s) of each a Writ, 31E.3. 


warranty of ( barters 7. 


Mr 


— 


V. Ib here and when the Lands ſhall be bound te the valuely this 
#rit, and where there ſhall be recovery, and what thing reco- 
vered in this Writ. 


"Tone Juſtice ſaith, that if a man hath acknowledged warranty by this 
OW that his lands are bounden in whoſe hands ſoever they come af- 
rerwards, but multi dicebant contrarium, and that they are not bounden-. 
bur for the time that the Writ is depending for the hab and although he 
loſeth the land by a falſe Plea, yet be ſhall have in value, and that by 
Scire facsar, T.1.E.3.1t.warranty of Charters 2. But if he againſt whom 
he recovereth the warranty, did offer a good plea unto him, and he will 
not plead it, but another plea, and: loſeth the land, he ſhall recover 
- nothing in value by J»g. 30 E, g. 30. Gards 22. So no miſchief to him. 
that warrants. : 

Burt if the Defendant doth confeſfe the warranty, and the other loſeth, 
he (Fall recover 12 value preſently, without Scire faciar, if the Defendanc 
alſo conteſle the loffe , otherwiſe not, and he cannot have in value, . 
tur of thelands, which the defendant had the day of the warranty de- 
reigned, P. 16 E.3.Warranty of (harters 20 9 E.2;3. warranty of Charters 
30.acc. to the warranty and loſſe confefled, 4 E.2 Warrantyof Charters. 
29. and he ſhall recover to the value loſt, and damages. 

Warranty of Charters againſt A. upon a Charter of his Grandfather 
the defendant faith, that he had nothing the day of the Writ brought, 
upon which at iſſue, and the Plaintiff did recover the warranty pro /oco + 
& cempure preſently, 46 Af. Warranty of Charters, 5.9 E.2. Warrarty 
of Charters 3©.that the lands which he hath the day of the Writ brought , 
are bounden, and therewith agrees 1 E.3 11, temp. E.1.warranty of Char- 
ITS 2.4 Fulthorp » 
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Fulthorp faith, that if I recever in warranty of Charters againſt my 
Feoffor Diſſeiſor, I ſhall have execution, although the Diſleiſor en- 
treth afterwards : Paſton negat, becauſe the fame hath relation to defeat 
the warranty &c.22 H.6.22. Fitzh. ſaith, that ſuch entry ſhall not abate 
the Writ of warranty of Charters brought before; F. N.B.13506, 


— 
- ——————————— — 
—— ——— _ —_— 


V 1. VVhat (hallbe a good Tiſue, and Bar in thisVVrit. 


Arranty of Charters brought of the gift of the father of the 
defendant, who ſaith, he hath nothing of the gift of his father, 
but the Plaintiff diſſeiſed his father, and a good iſſue ; for if he getteth 
the deed, and afterwards diſſeiſed his father, he ſhall not be helped by ic 
&c. 3 E.3.8.Warranty of Charters 3. | 
Warranty of Charters upon a Deed of Feoffment,that nothing paſſed, 
is a good Plea, 47 E.3.35. 
Where he declares upon a Releaſe, it isa good Plea, that he had no- 
thing at the time, 44 E. 3-warranty of Charters 18. | 
It is a good plea, that the Plaintift had not any thing in the Land the 
day of the Writ brought, 3 E.3.21. LT 
Warranty of Charters upon an aſliſe brought by A. the Defendant 
faith, that before &c. Aewas ſciſed untill by T. diſſeiſed, who enfeoffed the 


_ defendant, who enfeeffed the plaintiff with warranty, upon whom «-. 


entred, and the plaintiff re-entred, a good plea, for the warranty is ex- 
tin&, bur if the diſſeiſee had releaſed to the diſſeſor, he ſhould not avoid 
it, 21 H.6.21. 21 Warranty of (harters 16. But afterwards the defen- 
dant changed his Plea,and ſaid, that A. ſeiſed did enfeoff three and diſſei- 
ſed the three, and enfeoffed the Defendant, who enfeoffed the Plaintiff, 
upon whom F. entred, and the three did releaſe unto F.but he was dri- 
ven to plead the Releaſe before the aſliſe was arraigned : So in the firſt 
Caſe, he ſhal) ſhew if the Entrie were before the firſt requeſt made to 
warrant, or before Judgment, or pending the Afliſe ; for Newtown faith, 
that if the vouchee enter into warranty, and afterwards he pleaded the 
Entrie before the Aifiſe, before which was no requeſt, and the requeſt af- 
ter the Entrie of the difſeiſee was holden void ; So voucher after entrie, 
and the warranty holden extinR, if the diſſeiſee enter before requelt, al- 
though after the Aſliſe brought, for if depending. the Writ the tenant 
maketh a Feoffment, and taketh back an eſtate , the warranty is ex- 
tint, for which cauſe che Plaintiff ſaid, that ſuch a day pendant &c. he 
requeſted &c. before which there was no Entrie, and the Defendant was 


' driven to maintain the Entrie before. Paſtor, if the Defendant was a diſ- 


ſeiſor at the time of the Feoffment, it is a doubt if he ſhall diſable him- 
ſelf &c, 21 H.6,M.22 H.6. 22. Gar.of Charters 17. 

Warranty of Charters againlt the Heir who faith, that he hath a For- 

| medon 


Warranty of Charters. 
medon depending of the ſametand, and not allowed, 2 E.3.Gar. of Char- 
ters 6 vide 2.E.3.Gar.of Charters 13.ac, and that the iſſue in Tail ſhall not 


be helped by a Formedon depending of the Land,temp. E. 1.Gar.de Char- 
ters 32.Acc., that the iſſue in Tail ſhall be charged with aſſets deſcended. 


If the Plaintiff declare upon a deed of the Defendant, he may well - 


traverſe it, and the action ſhall not be maintained by it, that he hath a 
deed of his anceſtor, 12 H.3.Gar. of Charters 27. 

The Defendant faith, that he did not warrant, but againſt himſelf and his 
heirs, the Plaintiff ſhewed cauſe for what he is bounden to warranty, and 
alſo if he be impleaded by another by his Colluſion, this is good. 

Of a Bar forthe heir ſee, 46 E.3.D5vi/ion 6. | 


——_ i ——_——_— a | — 


VII. Inwhat writs the party ſhall be impleaded.when he ſhall have 
warranty of Charters, and where it ſhall be maintained, where 
he may vouch, + 


PRorer?: the writ lieth for him who is impleaded in ſuch an aRion in 


which he cannot vouch, as in Aſliſe, 24 E.3.35.warranty of C harters 1. 


So ina Scire facias, 46 Aſ.Gar. of Charters 5, 
Soina Puare impedit, 9 H:6. 56.warranty of Charters 15:44 E.3.35. 
Warranty of Charters, by him who was impleaded in a Formedon, 
and not challenged, 41 E.3.warranty of Charters 19. 
But it ſeems the warranty was upon Releaſe, ſo as he could not vouch» 
and ſo it appeareth in the ſame caſe in Deceit, 43 E.3:20. 

For him who is impleaded in a Writ of Entrie in the nature of an Aſſiſe, 
0 E.2. warranty of Charters 30. yetit is faid there, that he might have 
vouched, and then it might be that the Defendant might have barred 
the demandant, and the plaintiff would have maintained his Writ for the 
miſchief, that the Defendant might have aliened before the youcher &c. 
| but he could not, for which he ſaid, that the Demandant in the Writ of 
Entry was Non- ſuit, ſo as he1s but to recover the warranty, for which 
the other anſwered &c.9 E. 2. | 


So note, he that is not well impleaded ſhall have this aRion, if hebe_ 


not impleaded in an action in which he may vouch, F:N:B:134.135. 
Yet in this writ it is holden for no plea, that you are impleaded ina 
Formedon where you may vouch, becauſe it is to recover but the warran- 


ty, but in a Scire facias to have in value upon loſle, in ſuch a writ it - 


ſhall be a goed Plea, 18 E:3.32:Gar. of Charters 8. 


Warranty of Charters by him who is impleaded by writ of Right cloſe - 
in ancient demefne, both parties being of the ſame Sobe, ſo as he might 


be helped by voucher there, yet the writ was holden good, becauſe the 
warranty upon the ſpecialty is altogether at the Common Law &c. 


temp. . 
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remp. E.1:'warranty of Charters 23.5ce F:; WM: B: 13 & 14. the form: 
of it. 

- I ſhall have this Writ againft my Feoffor who confeſſeth himſelf my 
Villain, but ſhall not vouch him, 48 E.3. 17.Counterplea of voucher 31. 


15 E.3: {ounterplea of voucker 43. | 


—_— 


Do — 


V111l. # here the heir or his Lands ſhall be bound by a warranty 
of bis F ather, by this writ. | 


He heir ſhall not bedriven in this Writ, upon the warranty of the 
anceſtor, to anſwer if he have by deſcent, but it is ſufficient to ſay, 
chat he had nothing the day of the Writ brought, 46 e4ſſ warranty f 
harters 5. g 
See Diviſion 7: before, the heir charged, and he ſhall not be diſchar- 
ged by an action depending of the fame Land,although he be iſſue in Tail. 


Where the Writ ſaith, Vnde cbartam ſuam habet ec: now when he ap- 


peareth he ſhall not be charged by a deed of his anccitor 12 H:3: Gar. of 
Charters 27. | 

If Tenant in Tail aljeneth with warranty, and leaveth aſſets, his iſſue 
ſhall be charged in this Wrir, remp. E: 1: warranty of Charters 32. 


—_———, ln 
— ——_ 


—_ — 


1 X. here a man ſhill not have warranty of Charlers againſt 
h:mſ-lf to fave the Tatl. 


X levieth a fine to B: come ceo &c: and B: renders him the Land, to 
R hold of him, and his heirs of his body, and that after his death 


the Land ſhall revert to B. and his heirs aforeſaid &c now B: ſhall cot 


have warranty of Charters againſt himſelf to ſave the Tail, ic ſeems no 
entail, 42 E:3:5: Scire facias 81. _ : 


has Sm. i 
- » 


we cm .. 
——— 


— 


X. Where reque#t gives Title to have this 49 ion, and where it l5- 
£!1hafler the Land recovered again(t him. 


WT it well argued of the requeſt, 21 H.6: and 22 H: 6: Diviſion 7:8: 
and fee there how Juftice ſhall be upon requeſt. | 

_ Warranty of Charters by two, depending the aſliſe, and after the a{- 
file ended the writ was abated by the death of one of the plaintiffs, the 
other ſhall well have a new writ : which he ſhall not. if ic had been aba- 
ted by his default, che aſliſe being determined,qz E: 3. 22: Brief 658:See 
48 E:3: 22: an action after Nor-ſutr, 


And 


m——_— a avg ax acai ” Y —— — 5 OT |] 
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Warranty of h harters; 787 
 Andthat this Writ is good of a later date, then the day of the Aſſiſe 
depending, V5:16 E:2:warranty of Charters 31, (ee Diviſon 3, J 


———— —— —— —— 


— 


X1. VVarranty of Charters for one parcency for Recovery, Pro 
=. ata. 


AMS upon afliſe againſt two parceners, one was received by de- 
fault prayed in ayd, Pro 7ara after partition made afcer recovery in 
Aſlife, for ſhe ſaid, it may be the greateſt part of the land demanded is al- 
lotted to us, and perhaps we ſhall not have warranty of Charters after 
the recovery ec: yet the was ouſted ofthe ayd, 32 E:3:eide 37: 


W— —_—_ 


__— i n 
ms 


XIT. VVhere warranty of Charters ſhall be ſued for Rent deman- 
ded out of lind, and n here a jcu.rall writ of warranty of 
Cha: ters of one and the ſame thing. 


þ depending warranty of Charters, becauſe impleaded of the ſame land 
a Scivre facias is brought againſt the Tenant for rene out of the ſame 
land, he ſhall have warranty of Charters, by Thorpe Juſtice , ſo if he hath 
ſeverall bindings, one of land, another of rent out of Land, he ſhall have 
ſeverall Writs of warranty of Charters, being but impleaded of the land 
only by bim: Yet Fizchaen conceives that the binding ofthe land ſhall 
goto all, and ſo ſeems to be the opinion of Sercy Juſtice. But ſee there , 
' that he who enfeoffs me with warranty ſhall not be bound by this Writ 
to render in valae for a Rent-charge which was of an elder time, &c: 30 
E:3:30:Warrenty of Charters 23: 

But ſee, it.is there fayd , If Tenantin tail of a Rent releaſe to the 
Tenant ofthe Land, and he enfeoffeth me of the Land with warranty , 
.and afterwards the iſſue claimeth the Rene, &c. that 1. ſhall have this 
writ againſt the feoffor as of land, becauſe the ſame was diſcharged of the 
Rent at time of the feoffme nt. 

This writ ſhall be brought according to the aRion zgainſt him, as if 
| it beby two parceners, he ſhall have two writs of warrantyf Charters : 
the ſame Law, if land and rent be demanded &c, by Thorpe, 31 E.3,war- 
ranty of Charters 7. 

Warranty of Charters of land, where Rent was demanded, awarded 
good, but it was a Rent ſervice, A 4. E.3 warranty of Charters 13: 

Upon a fine of lands in two Counties, I ſhall have one writ of Warran- 
ty of Charters in one County ofthe whole, 29 E.;.brrif 900. See F, N, 
B.n3$. #. 

if1 enfeoff two of two acres ſeveraliy, and the one enfeoffeth the o- 
ther of his Acre, he ſhall have wp ns of Charters againſt me for both 
acres, 45 E.3.41. Hhhh XIIL Of 


Warranty of Charters. 


X11. of a Reverſion, 


E who bath but a Reverſion , ſhall not have this Writ, for ir ſup- 
HEotw him Tenant of the Land, 8&c. and therefore a fine ſhall not 
be levied upon this Writ to him who bath but a Reverſion, 27, 19 E. 2. 


Fines 137. 


—— ——_— 


b————_—_— 


XIV. Warranty of Charters by Aſſrgnee. 


T1 declaration is good,alledging that he warrant to the plaintif as aſ. 
2 ſignec of T. yet the Writ made no_ mention that he was aſſignee, ſo 
of voucher, 9 E.2.Warranty of (harters 30. 36 E 3 warranty of Charters 
21. But Shard denyeth char the Writ lyeth for the Aſſignee, Fitzh. 135, 
D. That it doth lye for the Aſſignee. 


DP — 


XV. #arranty of Charters by Cauſe diſcharged, 


"He exchange of the Anceſtor is holden a. good binding againſt che 
heir in thia writ , he ſayd, that he did not hold any landin exchange 
for the land in demand, 23 H.3. warranty of Charters 26, 


EL EEas pb Ee re En 


XVI. Execution upon a Recovery in warranty of Charters, 


FF depending anaſliſe againſtme, I bring a writ of Warranty of Char- 
| bug and recover the Warranty, and the Land is recovered apiinſt me, 
I ſhall have execution by Habere facias ad valextiam, but where I recover 
 thewarranty before any Writ brought ag1inft me, I ought to vouch the 
ſame perſon againſt whom , &c. or have a Scire facias againſt him , if the 
youcher doth not lye depending the plea by him who hath right, 19 Z.3. 
warranty of Charters 10, Andif the Defendant do acknowledge the War- 
ranty and loſs,the award ſhalbe, that the Sheriff extend the Jand loſt, and 
give in value, temp.E.1. Sec of chis D;viſ7on 3: and of the execution up- 
on the entry of him who hach an elder right after the warranty recove- 
red, ſee 25 H 6. Diniſion 7: See Diniþon 6, throughour. 

Note by- Englefeild, That he who hath recoveted the Warranty in this 
Writ, being afterwards impleadedin an AQtion in which he may vouch, 
he ſhall youch, otherwiſe he ſhall not have in value, 30 E:3:30: warranty 
of Charters 32, andtherewith agrees F,N.B. 134. 1. 

| | WARRANTY: 


T1. VVhat, 


Arranty is a Covenant reall annexed unto Land, and deſcen- 
ding upon the heir , by which he is rebutted if hee demand 
the land to which it is annexed, or if a ſtranger bring an aQi- 
on for the land, then he ſhall be vouched, or if the party to 
whom the warranty is made , doubteth that he ſhall be evicted by ſuit or 
entry, he ſhall be impleaded by warranty of Charter, aud this deſcripti- 
on appears by thelevwoke enſuing. For by Hazk, 14 H. 4,26. Warranty 
is a Covenant reall, and for this Lirrl.15b. 3.cap.13 plac.sg. ſaith, that by 
ſuch a Releaſe of Covenants reall, the warranty is extin@, wheramnk 
Brooke agreeth, 20 F.7.4. The queſtion was moved, 2 H.4. 14, of what 
effect a judgment, P70 tempore & /oco, isin a Warrantia Charta , where 
it was ſayd, that warranty is but a Covenant which ſhall not bind the 

Lands of the Grantor , in whoſe hands ſoever the ſame doth afterwards 
come, Et ex hoc videt»r that foraſmuch as the warrarty or;covenant binds 
nor , that thereforethe aRion is brought, ro the intent. the judgment 
ſhonld bind, &c. and by ſome, warranty is executory upon the poſlc {lion 
and ſhall be determined and ſhall enure with the polleilion, 19 H.6.74. 
30 H6.35.22. H. 6.15. Bratton T ratl. 4 lib, .cap. 1, Warrautizare nibi! 
alind eſt, quam defendere & acquiettare Texentem,& /eiſina won traxs- 
fertur ad Warrantum (ed rei defenfio , defendere autem non eft rem red- 


acre. 


Hhhhh: TI, How. 


Warranty. 
1I, How many. fo'd, 


r "Homage Anceftrell. 


| | Homage 
4 InLaw, by Franckaſmoigne. 
| Reaſon of 3 Exchange | C1 Tenant 
Warranty, | | in tail. 
either it is. < Reverſion _ [2 Fenant © 
| of _JinFrank- 
| | | Remainder ; almoign. 
| 3 Tenant 
Ee | —_ : for life, & 
- ollaterall. | not by the 
C18 fact, & this is /pepun by diſſeiſin. {\ Curteſic. 


— —_—___— 
——— — ———————————— 


OS ban a 


ITT. The Canſe of warranty in generall. 


F: is agreed that Warranty implyeth-in it ſelfe, recovery in value, and 
that he whicb Covenanteth to acquit,oughe to agquie the party in fa, 
and chis without the words, that ſhe ſhall render in value, or acquit , 46 
E '2. 28; J 


—— 


1. The effe@ of warranty in generall, 


Gf xte Ed.3.6.Fitzbh. Warranty 60. by Schard, every warranty binds it 

Jlelfto two effeRs , either of the vouch by force of the Warranty, and 
there the man ought to ſhew in certain of what eſtate bee youcheth for 
the recovery in value, or he may rebute by force of the warranty , and 
there he ſhall no: be pit to ſhew what cftare he claimes, and with this a- 
grees-Brookg and Fairfax, 20 H.7.4, 22 1.6.5 2. 


F. Warranty 


Warranty. 
Warranty in Law. 


V. Warranty for cauſe of Homage Anceſtrell, 


| © pcs Anceftrell draweth to-it warranty, that is, to underftand, 
, &chat the Lord who is alive, and hath received homage of ſuch Te- 
nanc, ought to warrant his Tenant, when he is impleaded for the lard 
bolden of him by homage Anceſtrell , Z5r./i6, ».cap. 7.p1.3.5. and here- 
with agrees, F.N.B. 134. F,46.E4.3.47- 7H. 7.2. 


— 
| ———————_— PT —— 
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V I. Warranty for cauſe of Homage. 


| fl man give land to hold of him by Homage, he ſhall be bound ts 


warranty after the homage received , but if he grant this Homage and 
ſervices to a ſtranger, and tbe Tenant doth howage tothe Grantee , the 
Grantee ſhall-not be bound to warranty for this h« mage done &c. by ihe 
opinion of the book , but he that made the Tenure and his heirs ſhall be 
ho'den to the warranty , &c. temp: E:1.Fitzh. warrantie go. but 13 E: 
I: warranty-g1. In a Per que /ervicia, the Tenant was not compelled to 
do homage, becauſe he had dc ne homage to the grantor of the ſervices 
betore, who was then alive; but he was compelled to attern, ard to do 
the other ſervices -&c. but it was adjudged that after the death of the pgran- 
tor, that the Tenant ſhall do bomage to the Plaintiff, and that the Plain- 
tiff ſhall make warranty to him of the Jard , notwithftanding that he had 
done homage before, ſee the whole caſe Per que [ervicia, 23, 


——— —— 


7 _ 


* VII. Warranty for cauſe of Franckalmoigne. 


Ote, That if a man give Tenements in Franckalmoigne, he ſhall be 
'V bound co acquittail again all people,and to warranty for him, and 


his heirs during the gran, Per Berry and /ygram,&c. P.7.8.2.Wars7g = 


VIII. Warranty by cauſe of Exchange. 

T7 RA 

Ote, That it is granted in an Afſiſe , that exchange is a Warranty 

in it ſeife, and god cauſe in voucher, and where exchange takes not 
effec in Forma juris, here it is not warranty, 45 E.3.20 ard 14 H. 6. 
2: in a Formedon, a deed of exchange c:me in jleading with aſſe:s del- 
cended , andit appears aot by the book, that there was any other w:r-- 
| ranty: 


79t 


Warranty. 


warranty but by the exchange, ſo it appears that an exchange is warranty 
in law, and it is as ſtrong as warranty by deed. Fitzh,,N.B.135.6, faith, 
that he ſhall vouch by this exchange to warranty, and he ſhall alſo have 
a writ of #/arrantia Charta by this deed of exchange, although hee hath 
not words of warranty in the deed, whereto agreeth Perkgus 61. where a 
woman loft her dowerin an acre of land, becauſe the other who did ex- 
change loſt his acre by an elder title, and ſo recovered this acre in value 
by vouching to warranty, C1,h,4.Edw.3.52. 3 Edw. 3. Fitzh, Dower 

I29. 


cs 


pn RE mm_—_——__ 
Bn Ice RE w4 * 
on — cd 
u ey 


I X. Warranty by cauſe of Reverſton of Tenant intaile, 


I a man make a Leaſe for term of life, rendring certain Rent, or make 
a gift in tail rendring a Rent without deed, and afterwards the Leſſee or 
the donee be ſued in ſuch an aRtion where he cannot vouch, there he ſhall 
have a Writ of #arrantia Charta, againſt the leſſor or Donor, or his heic 
who bath the reverſion , for this reverſion and rent reſeryed makes a 
warranty in Law, by the ſtatute, De Bigamis, cap: ultimo, although hee 
had not any Deed therof, Firzh: Nat: Bre: 134. 2H.7.,12.6 H.7.1.38.F, 
3.32. Brook warranty 29. that if the Tenant in tail be ſued , the reverſion 
is a go0d cauſe of warranty to plead, ſave againft him who is to defeat this 
Warranty with the Reverſion. 


il. 
———— —e 


m— — a Cn a Ae 


X VVarrauvty by cauſe of the Rcver (f on of Teaant inF ran hmaye 
riage : | 


J? a Formedon, the Tenant pleaded in bar that his Anceſtor by no: hing 
that he had done the diſcent, giveh'm the land in frankmarriage by 
Deed ſh:wed, rendring to him certain Rent , ſaving the Reverſion to bim 
and his heirs, ſo he is bound to warranty by reaſon of the Reverſion, and 
that he had aſſets by diſcent : Bmrton, ſeeing that the Dced which he ſer- 
teth forth doth not comprehend warranty,judgment was prayed, whe- 
cher as to this, the Law will put us to anſwer, and durft nor demur, and 
faich nothing diſcended unto him, bur five ſhillings of rear iſſuing ou: of 
cercain land which he held over by the ſervices of 2 5. by the year, and ſuit 
of Court four times by the year, for which ſince he cannot make leſs fine 
than 2 5. by the year, and to pay at every Avoidance 12 s. for relief, and 
ſo thac the 124. which remains over doth not countervail for the 16s 
withqut thar, that he hath any other thing by diſcent, and demands 'udg- 
men: if by ſach diſcent. &c: Sir, che 'and demanded is worth :o 5 by the 
year: Clam, Foraſmuch as he hath cofefted that he had 5 5. by the year, 

W9 


Warranty. 


we pray that he be barred for the portion, and of the remainder of the Af- 
ſets which diſcended unto you, &c. Setey, Then you confeſſe the matter 
is ſuch as he hath alledged : And after X5ton waived the Demurrer,and 


repeated the matter over as before, ſo that nothing by diſcent with iſſue, 
and he prayed that his plea might be entred,31 Ed:3.Fitz.warranty 29. 


X I. Warranty by cauſe of the Reverſion of Tenant for life, 


Pe: gnod reddat was brought againſt Tenant for life, who vouched 
to Warranty E. and the Vonchee was bound to the warranty becauſe 
_ the Tenant held by Leaſe of the Anceſtor of E. for term of life, and bee 
cauſe of the Reverſion He was bound without ſhewing any Deed. And the 
opinion of the Court whs, that a man ſhall be bound to warranty by leaſe 
of his Anceſtor, &c. otherwiſe if he diſclaim in the Reverſion, 14 E:3. 
Fitz. War.32.Conc.1, H:6 25. _ 

If Tenant for life vouch him in Reverſion, he ſhall recover in value, 
otherwiſe it is where Tenant by the Curteſie doth vouch the Heir in Re- 
verſion : But if Tenant for life do vouch him in Remainder to recover in 
value, he faileth,14 H:6.25. of his binding, and the Demandant ſhall re- 
cover by it. ; 


_— 
_— 


X1Il. Warranty by canſe of R:verſi in. 


FF Tenant for life vouch him'in Remainder, to recover 1n value, he failes 
of his binding, and the Demandant ſhall recover thereby 14 H 6 25. 
20 Ea:3.Fitz.Connterplea of Warranty 7. 
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XII. The force of IWarranty ia Law 


Ote, in a Fermedon in Guild-hall, it was pleaded that the Anceſtor 
demiſed a term, ec. ſaving the Reverſton to him, and his Heirs : So 
he is by reaſon of the Reverſion bound to warranty, and faith , that he 
hath land by diſcent in fee, and becauſe he ſhewed no Leed which could 
make a Warrant, and otherwiſe he could nor plead a diicent to the va- 
june, Seiſin was awarded,1g Ed:3.8. Fitz. /arranty 35. but there 23. 18 
E4:3. this Judgment was reverſed. And fo note, that Warranty in Law 
with Aſſets, was adjudoed a good Bar in a Formedon in the Diſcer- 
der. See there the caſe 23. at large, wherewith agreeth the caſe of Frank- 
marriage,z1t Ea.3. Fitz:28. — | 

Vpon a Swr cas i» vita by the Heir of the wite, thz Tenant ſaid, om 
the 
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Warranty. 


the Anceſtor of the Demandant enfeoffed the Tenant to bave the fame 
lands in tail, and demands Judgment it againſt the Feoffment, with this, 
that he had Aſſets by diſcent,&c. andthe Deed which he had ſet forth be- 
fore was without warranty. C/aw. In the Deed there is no warranty, 
ſo we are out of the caſe of the Statute. Kirtor, By force of this Rever- 
ſion to you deſcended with Aſſets, you are bound to warranty. K niver, 
For that you plead not in Bar but co a Reverlton reſerved , where the 
husband could not reſerve.any right unto him, where he kad no right be- 
fore but only the Frank-tenement in right of his wife, and alſo he is to de- 
2at the Alienation upon which the Reverſion is reſerved, and the ſame 
thing which he is to defeat cannot bar him, therefore the Court adjudg- 
ed that the,Demandant ſhould recover, 33 Ed: 3. 32. Fitz: Cui in 
vita 4, | 
eden in Diſcender, the Tenant pleaded in Bar a Deed with 
warranty, with this, that he had Aſſets by diſcent in fee by the ſame An- 
ceſtor : Ard the Demandant ſaid, that it appeared by the Deed that tj; 
Father gave the land in exchange , which is now in demand by the Deed, 
and took other lands of which he died ſeifed, after whoſe death he never 
C.ccupied them, þut utterly diſagreed, without that, that any other 
lands diſcended unto him by the fame Anceſtor, and demands Judgment 
if by this ,&c. and this was held a good plea in avoidance of the warranty, 
&Cc 14 1.6.3. And by Therp. 15 Ed: 3. Fitz. Bar 255. The Exchange 
with agreement is one plea, and the warranty with Aſﬀets diſcended is a 
cood plea: And by C «nt, He who was party, or his Heir ſhall have the 
warranty, by reaſon of the exchange without Deed, and by the ſame rea- 
| fon the Aſlignee may rebut you of the Action by Law, 3 Ed: 3. Jrin. 
North. Fu, Formedon 44. | 


Sn. | POTN" 


Warranty in Deed. 


XIV. What ſhall be [aid to be Lineall VVarranty. 


7 Arranty lineall is wherea man ſeiſed of lands inFee, maketh a Fe- 
Ly; offment by his Deed to another, and bindeth him and his Heirs 
ro warranty, and hath ifſueand dieth, and the warranty diſcendeth to 
his iſſue, this is a lineall warranty, and the cauſe is, becauſe if no ſuch 
Deed with warranty had been niade by the Father, then the right of the 
Tenements ſhould diſcend to the Heir, and the Heir ſhould convey the 
diſcent from the Father Lir.1i6.3.ca.13.Pla.8.Ple.11,12, 14, and 18. 

And by Schard and wilby, the Warranty of every Anceſtor of them 
who may have attendred the eſtate before him againſt whom warranty is 
pleaded although ne attendred not the Eſtate, nor no mention is made of 
them 


Warranty. 
cthemin the Writ, 1t is not a Bar without Aſſets, for it is lineall, 35 Eq: 
3. i itz Warranty 73s | 

And note, that in every caſe where a man demands Tenements in fee 
tail, by writ of Formedon, if any of the iflue in the eail, who hath the poſ- 
ſetlion, or who bath not any poſſeilion, make a warranty, &c. if he that 
fuech the writ of Formedon might by any poſlibility by matter which 
might be in fact conveyed to him by him who made the warranty by 
form ofthe Gifr, this is lineall warranty and not collaterall, Lite. 16, 3. 
_ £a.13-pla.22. | 


i 
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XY. What fhill be ſaid tobe Cchaterall Warranty, 


Ollaterall Warranty is, where he that makes the Warranty is colla- 
C=2 ro the Title of the Tenements : and this is as much as to ſay, 
that he from whom the Warranty diſcends cannot convey to himſelf the 
Title which he hath of choſe Tenements, by him that made the-Warran- 
ty, incaſe no ſnch Warranty had been made, Lire. /ib, 3 ca. 13. pls 8g. 
I© 13:14. | 

Alſo where a man 1s collaterall to the Title, and this man releaſeth 
with Warranty, &c. this 1s collaterall Warranty, Lir:/iþ:3.c4.13. pla. 25+ 
wherewith agreeth, 38 Ed:3.21. Fitz: tit: warranty 9. And the cauſe for 
which collaterall Warranty is a Bar to the ifſue in tail, is becauſe that all 
Warfgrties betore the Statute of Glecefter, cap: 3. All Warranties which 
_ ever diſterd to them, which were Heirs to them that made the Warran- 
ty, were bars to the ſame Heirs, to demand any land, except the War- 
ranties which began by Diſlei{1n, aad for this the ſaid Stature hath or- 
dained, that the Warranty of the Father ſhall not bar the Son for thoſe 
lands which come unto him by the Inheritance of the Mother : And the 
Statute hath not made nor orda'ned remedy againſt the Warranty that is 
collaterall co the ifJue in tail : and therefore the (Warranty wh ch is col- 
laterall co the iſſue in tas], is yet in force, and ſhall bar the iſſue in tail as 
it was before the Statute, Lir:lih 3.cap:13.plar2,3. | f 

Three Coparceners alien in fee with warcanty ;, and the queſtion was, 
whether every warranty ſhall be collaterall to the other or not, e&c. Br:i- 
e» and Fairfax held it ſhould, and this was held thirty years then paſt. 
Huſſey, Alchough it were ſo, it ſerves for nothing, 4 H:7. 18. quare, for 
it ſeems to Brock, Br. Warr.5 6. that the warranty ofthe one is collaterall 
to the other two, for the parts of the others, for they cannot claim their 
proper parts by their Sifter : But as to the part of him which warranred, 
this 1s not but lineall as to the other Daughters, if ſhe dye without iſſue, 
for they may claim the part of cheir Siſter which made tle warranty, by 


ſuch as made it. | 
[1111 XVI. What 


Wixranty: .. 


XVI. Wht ſhall be ſaid to be a Warranty which begins by 
Diſſec:fin. 


Arranty which doth begin by Diſſeiſin , was never a bar to the 

Heir, forthat it began by wrong, and is thus : The Son purcha- 

ſeth lands, and doth leaſe the ſame to his Father for years, the Father en- 

feoffeth another in fee, and binds him and his Heirs to warranty, and 

dies, this warranty ſhall not bind the Son, for he may enter or have an 

_ Aſlite, becauſe it began by wrong, that is to ſay, by Diſſeiſin, Lit:1ib: 3, 
cap.13.p1:2,and 3. | | 

In the ſame manner it is of a Guardian in Knights-ſervice, or Socape, 
43 Ea:3.7. for if they make a Feoftment with warranty, it is no Bar, L:: 
tib;3.cap:13.pla.gq. And ſoit is by a Tenement by Elegit , Statute-mer- 
chant, or Staple, Lits.1ib:3.cap 13.p1: 3. 

If the Father and Son purchaſe lands joyntly, and the Father alieneth 
the whole to another with warranty, and dieth , this warranty ſhall not 
bar the Son of the Moyety which belongeth to him of the ſame lands and 
Tenements, becauſe as to his Moyety the warrant began by Diſleilin, 
Lit.lib.z.cap.13 plai5. Touch agreeth, 22 H..6. 51. contrary, by Herle, 
that the Feoffee with warranty ſhall recover the whole, 13 ER 3, Fitz. 
Warranty 23, | 

If A. be ſeiſed of a houſe, and F. who hath no right to enter, claim the 
houſe and enters, the ſaid A. then dwelling tn the ſame, in this caſe the 
Frank-tenement ſhall be adjudged in A. But in caſe F. enfeoff certain 
Barretors, and Extortioners in the Country, to have maintenance of 
them of the ſame houſe, by a Deed of Feoffment with warranty, and A. 
dare not dwell in the houſe, this warranty beginneth by Diſfeiſin, Lzte. 
lib:3.cap.13.pla.6. And ſoit is where Diſſeiſin and Feoffment are as it 
were at one time, Lit:{i6:3.c«p:13.pt: 7. and herewith agreeth, 11 Ed: 4. 
i9 H:8.12. by Fitz-fames,46 Ea:3.6.31 Ed:3,Warr.22: 


— 
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XVII. Where Warranty ſhall not bind but where the ſame is di- 
ſcended. 2» 

F an Anceſtor collaterall make a Feoffment in fee with Warranty, and- 
| | whars the Feoffee make a Leaſe to the Anceſtor back again for lite, 
or in tail, or if he leaſe or give the ſame Jandfor life or in tail, the remain- 
der over &c. there the Warranty is ſuſpended for the time, but after the 
Leaſe in tail is extin&, he in reverſion or remainder may bar the Heir in 
tail by this Warranty : And therefore ſee there, that if the Heir in tail 


ſue the Uncle or Anceſtor collaterall in his life-time, the Warranty ſhall 
| _ not 


Warranty 


not ſerve, Br. Warranty 91. and herewith agreeth the caſe in Lt:1b: 13. 
cap:13.pl.53. And beſides, where the Anceſtor collaterall deviſeth with 
warranty, it ſhall not bind, for as much as it taketh not execution, oref- 
fect, till after his deſceaſe, and for as much as the Uncle in his life-time _ 
was not bound to warrant, fuch Warranties could not diſcend from him 
co the Iſſue in tail, &c: tor nothing can diſcend from the Anceſtor to his 
Heir, but only the ſame which was in the Anceſtor, Lit: /ib: 3. cap. 
I 3.pla:43. 

See the printed Abridgmient of Aſliſe, /e/:38_ That the Warranty ſhall 
not be avoid:d by entry, or ation before the Warranty diſcend for if he 
might enter, -and would not; nor he ſhall not recover before the War- 
ranty diſcend, then when it is diſcended he ſhall be barred, Br.arranty 
96, and 34 E4:3.Fitz.}Far.69. | 


XVIII. Upoz whom VVarranty at the Common Law ſhall di- 
ſecend, | 


He Warranty in Gavel-kind Lands ſhall not diſcend but upon the el- 
deſt Son only, and the younper was not barred thereby, but the Af 
fiſe was awarded againſt him, which note well, 44 £4.53.16. for by Lite 
tleton, lib: 3. cap. 13 pla: 26. every Warranty which diſcends, diſcends to 
him who is Heir to him that made the Warranty by the Common Lav, - 
and herewith agreeth, 21 Ea: 3. 21. Br. Warranty 44. But a Releaſe of 
the Aaceſtor in Gavel-kind is a Bar againſt all men, and 22 Ed: 4. 10. and 
21. agrees therewith, for a &eleaſe ſhall go after the nature of the Land 
or Inheritance, and ſhall be a Bar to all which may claim the land ; 20d 
xon negatur,Br. Warranty 69. and ſoit is not a bar of land in Burrough- : 
Ergliſh, for that ſhall go after the Common Law, whereto agreeth, Lit. 
3.cap:13.pl:44,45. ſee 40 Af: 22. | 
It is granted upon an argument ina Writ of Error, that if a man ma- 
keth a Feoffment with Warranty, and dieth, his younger Son, or Baſtard 
may be vouched : bur if the Mulier dye without Heir, the Baſtard fhall 
not be vouched, for now the Warranty is determined : As where the 
Lord had been ſeiſed by Eſcheat, and ſe it ſeems that the conclution of 
the Inheritance ſhall not ſtay but betwixt the Mulier and the Heir, and 
not betwixt ſtrangers, 5 H:7.2. 
Note by Thiry, 19 R:2. Fitz. Warranty 100. That if Tenant in tail a- 
lien, and his Son bring a Formedon, the Warranty of the Mother, nor 
any Anceſtor of the Mothers {ide ſhall be a Bar, it the ſame Anceſtor of 
the Mothers fide hath an Heir of the Fathers {ide, yet if my Mother relea- 
ſeth with warranty to my Diſleiſor, and dye, I ſhall be barred, &c. affir- 
med by the Courr. | 
Notwithſtanding that by peſſefio fratris, 5c. the Daughter hath the 


Trath 2 Land 


Warranty. 


Land, yet the Warranty ſhall diſcend to the younger Son :. but ſhe ſhall 


be vouched for the poſſeſlion, but the warranty ſhall not diſcend upon 
him no more then upon the Eſtoppell, whereof the opinion is clear, 35 
H.:6.34.4cc« 

Warranty 1s no Bar in an Aſliſe by him who was born before marri- 
age,z2 Afſ:7. 


Ina J4r# utrum, the Warranty of the Anceſtor is no Bar,, Newtoy, 
Soin a VVrit of Entry Sine aſſenſu Capituli by a Dean, or Maſter of a 
Colledge : But ofan Abbot it is clear that it is a good plea, for he is not 
Heir,27 H:6. 7 ris utruw, ſee Abridgment ofthe Book of Aſliſes, and 
Fiz. Warranty 48. agreeth ofa Parſon, 34 Ead:3.arr. 71. contrary, for 
there it is holden, if a Parſon be diſſeiſed of Land of the right of his 
Church the releaſe of his Brother with warranty, ſhall bar him for his life 
in Alliſe. | 

18 Ed:2.7uri utrum, tames credo, that it isnotſo; for if an Abbot or 


' Prior enfeoff me with 'warranty, I cannot recover in value againſt his 


Succeſſor, unleſſe the Covent be bound to warranty, and by conſe- 
quence the ſame Law of a Parſon of a Church, where the Ordinary and 
Patron do not confirm. 

5 Ed:2. Fitz. Avowry 207. if the Heir of the Mothers ira by 
diſcent, alieneth with warranty, and dieth, and this Feoffnieae be betore 
the Statute, Mal. faith, That the Heir of the Fathers ſide ſhall be vou- 
ched for the Services belonging to him : But Berry Juſtice ſaid, that Cos- 


| ſanguinens ex parte matri ligatus erit, for he ſhall have the Services, 


which is adjuged there accordingly. 


——_———— 
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XIX. hat words makes aVParran'y, and how far they ſſall 


cxternd, | 


Vvrit of warrantia Charte was brought in the County of Hertf 
A and the land that was warranted did Iye in the Counties' of Hertford 
and Bedford, and the Plaintiff ſuppoſed in his Count that he was :ſued by 


. Aﬀiiſe before R.Catlin, and A Brown, who were Juſtices of Aﬀliſe in Com. 


Bea. ſed non wn (om. Hertf. and for this it was holden by the Court that it 
was nothing werth : And 41lio ine V Varranty was but againſt the VVar- 
rantor, and his Heirs, ft 5.{cs clave per ( wriam, the writ doth not lye, if 
the words /*eai & cenceſſi be not in the Deed, Dyer fol:221.pla: x7. 
This word Deas, compretends in it ſelf a warranty againſt the Feof- 
for, and fo doth not the word (once/ſi, Park 26.chap.3 1. E:1. Fitch. Fe- 
eff ment 118. Fitz, Va.br.fol.134.6, that it is a warranty againſt the Feot- 
:or, but not againſt his Heir, unleſſe theſe words, Ego & heredes mei 
91114 presict.terr, & tenementa, fo. Warrantizabimas, &c. 4 H: 7.12. 
> H.7:1.39E4:3.26.11H-.4.41. 
Alſo 


Warranty. 


Alſo there is found in divers Deeds theſe words in Latine, £0 & ha- 
redes mes, &c, Warrantizabimns & imperpetunn defendemus, VVe are 
10 ſee what effe& this word Defendemws hath in Juch Deeds : Andit ſeem- 
eth it hath not the effet of VVarranty, nor comprehendeth any cauſe 
of warranty, for if it ſhould be ſo that it taketh effect, or a cauſe of war- 
- ranty, thea it ſhould be put in ſome Fines levied in the Kings Court, and 
a man never ſaw that this word Defendemns was in a Fine, but only this 
word Warrantizabimns ; By which it ſeemeth that this word Warranti- 
z0, maketh warrantize, and is the cauſe of warrantize, and none other 
word in our Law, Lit:lib:3 cap.13.p1a:42. butin2 Fd 4.15. The warran- 
tize is where he is ſued, but the word Defendemnr is to fave the party, 
that no ſtranger enter upon him. 

Note, that by the beſt opinion, that Dedi alone without Conceſſi is a 
g00d warranty by the Statute de Bigamis, which ſpeaks in the end Ratice 
»e propris feods, yet contrary, De conceſſi tantum, quere for contrary by 
Radford: And ifa man give land with warrantize, the Donor thereby 1s 
not bound to warrantize, for he ought to have theſe words, nod ip/e 
beredes ſui warrantizabunt to the Donee, & hereaibus, ec. The ſame 
Law is ofa Grant of Rent, (m clau/ula diſtriftionis he ſhall not diſtrain 
without more,&c.11 H.4.41. | 

In a Precipe quod reddat againſt 7. who vouched L. who demanded 
what he had to bind him to warrantize, 7. ſhewed a Deed of Feoffment 
without cauſe of warrantize, and it bound this L, by this word Deas, 
and it was good, ſee the reſt of this caſe, 39 Ed: 3. 36. Fitz. War. 11. 
Hereto agreeth the Grant of the Prioreſle of S. in theſe words, Sciaxt 
preſertes & futuri quod ego Prioriſſa,& oper conſenſum & unanim. totins 
conventns dedi F conceſi & hac preſents carta confirmavi,@c. and becaule 
that Garrantia was not in it, vec aliqua mentio warrantie habetur, petit j4- 
dicium & confideratum eſt quod pred. Prioriſſa ei war. &c. Anno13 Ed:1. 
apud. Weſt. Fitz.war.92. doth agree with this, «Anno 47 H. 3. 1tin. Cornnb. 
Fitz.warr.g99. 

In chartis abs continetur, Deai & conceſſi tale Tenementam ſine homa- 
Cio, vel fine clauſula que continet warrantiam & tenenaum de Donaveribus, 
& hereaibus ſuis per certum ſervitium, concordatum rſt per ccſdem fuſtic, 
quod donatores & hered. ſui teneantar ad warraxtiam. Ubi autem contince 
tur Deai & conceſſi, &c.Tenend, & capitalibus Domini: feodi, ant de aliis 
guam de Fecffatoribus vel hared. [uis, nu" ſervitio fibi yetiaito, fine hom.:- 
gio vel ſine difla clauſula, hered. ſui non teneantur ad Warrantiom, ipſe t4- 
men Feeff ator in vita ſua ratione don proprii tenetfr warrantizart $1.77, 
d: Bigamis edift,q F d:1.cap.7. | | | 

+ In6 Ed 2. Fuz Voucher 258. the Deed was thus, Dea; & conceſſi tall, 
& heredibus [uis tenendum ae Capitalibus Dominis, and the clauſe of war- 
ranty was thus, Eo ego &f hered. mes contra omnes gentes Acquietabimns Sa 
defendemus imperpetuum, Paſt. By this Deed we ought not to warart 
the Land, for by this word Degdi, no man is bound to warrantize, bur 
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the Feoffor to the Feoffee, but the Feoffee is dead, and you vyonched as 
heir, by which Judgment &c. for the clauſe of warranty doth not ſpeci 
fie any certain perſon, which ought to be warranted, but becauſe the war- 
ranty is generall, it was adjudged by Berry, that he ſhall warrant. 


IIB —cnng—= are. | 
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X X. In deeds of Feeffment with warranty, without ſazing what thing, 
or to whom, how far it ſhall extend. — 


Y all the Juſtices, except Baldwss, it was agreed, ithat this word 
ſhall warrant the ſaid f.G. and ſheweth not what thing, the Law 
ſhall make conſtruction of this word (ſhall) that /. ought to warrant 
the Land of which the communication is made, and for this Shelley pur 
the caſe of 6 Ea.2, which Baldwin denied to be Law. In Dower, a man 
made a Feoffment to one and his heirs, and by the ſame Deed bound him 
and his heirs to warranty, contra omner Gentes, and doth nor ſhew 
certainly to whom he ought to warrant, nor how long the warranty 
ſhould endure, and yet in the book it 1s ruled, that the Feoffee to whom 
the eſtate was made, had a Fee ſimple in the warranty, as well as he had 
in the Land, but if the meaning of the warranty appeareth fully by ex- 
preſſe words, the warrantie ſhall not extend further. As if a man make 
a Feofiment in fee, and warrant to the teoffee onely, without ſpeaking 
of his heirs, there the warranty ſtall be ſaid ro be but for life , quia 
FFrifte accipitur, Dyer fel.42.pla 12 and 13. agrees with Dycr fol.46. 
la.2. 
; See Voucher in Firzh. 255.per aliquor, that warranty by Dedi &- con- 
ce//i, doth not hold place, but between the Feoffor and the Feoffee. 2uc- 
re inde, and what by thele words, Ego & beredes mei acquietabimus &- 
defeudemus, and faith not, quid nor ci warrantizabunt, and yet held 
well by the Court, 6 Ed a. Firzh andlikewiſe there was a clauſe of war- 
rantize made. Ego & hered. mei tenementa pred warrantizabimus. and 
faith nor, cas #1/a warrant.and yet held good by the Court, Voucher Fitzh. 
263. 12 E4d.2. 6 Ed 2.Brook Warranty 8. whereto agreeth 14 H.4.1 3. 
by Hanck,this ſhall have relation to the words. of the deed before, to the 
Feoffee, his heirs &c and ſo is the form ina Fine, and ſo it is ruled Tem- 
pore 2. Vuod omnes Fuſticiarii affirmaverunt, that the warranty was good 
by that manner, and Perkens 49. agreeth thereto | 
See eſtates 18. that where a man makes a Feoffment to two, &* hered- 
bas, without /#5s, that for the uncertainty, this is not good, and yer by 
Keble and Gepwry Juſtices, a man enfeoffes another in Fee, and warrants 
the Land, contra omnes gentes, and faith not, to whom he warrants it, yet 
this 1s a good warranty to the Feoffee, for this ſhal follow the words 
of the Feoffment, otherwiſe it ſeemeth, if it were made to two , wt [= 
pra22 Ed.4q.16, 


What 


Warranty. 


What perſons by their warranty ſhall barre 
Others. 


XXI. Warranty of Tenant in DoWer, and of the mother. 


F a man that is an inheritor take a wife, who have a ſon betwee\Sem, 

and the father dieth, and the fon entreth into the Land and endowes his 
mother, and after the mother aliens this which ſhe had in her Dower to 
another in fee with warrantie accordingly, and afterwards dies, andthe 
warranty deſcends to the ſon, now the fon by the Common Law ſhall be 
barred to demand the ſame Land, becauſe of che ſaid warranty, and ſuch 
| Collaterall warranty of Tenant in Dower, had not any remedy by any 
Stacute before that Lzirr/etow wrote his book, Lit. lib. 3.cap.13.pla.33. 
herewith agreeeth 22 eAſſ. pa.37. Brook warranty 45. where the mother 
of the plaintiff, being Tenant in Dower, leaſed the Land to her villain 
with warranty, and there becauſe that he did not ſet forth, that the Te- 
nant in Dower died during the Seiſin cf the Villain, fo that the Collate- 
rall warranty might deſcend upon this poſſeſſion, therefore the aſliſe was 
awarded, and by 31 H. 8. Br. Var. 79. If the Husband and wife alien 
Land of which ſhe is dowable, there to have Collaterall warranty, it is 
good to have the warranty of the wite againſt her and her heirs, and then 
if ſhe hath iſſue by the Husband, and ſhe and the husband die, the war-. 
ranty ſhall be collaterall to the iſſue, becauſe the Land comes by the fa- 
ther, and not by the Mother. | 

In an aſliſe de mortdanceſtor, of the Seiſin of his father, the warranty 
of the mother was pleaded in bar, and this was adjudged a good bar, 
without ſaying that the demandant had aſſets by deſcent &c.12 Aſ.P.9. 
Fitzh.warranty 64. So temp. £d:1. Fitzh. warranty 86: in a Writ of 
Right and demand of Seifin of R. his anceſtor, the Tenant pleaded the 
teoffment with warranty of one Alice the wife of this #: and anceſtor of 
this demandant, whoſe heir the demandant is. Var: the Statute of Gl- 
cefter ordains, that the heir ſhall not be barred, if the husband alien the 
Right of his vvife,nor by conſequence the heir, if the wife alien the right 
of her husband, and the Starute grants a Writ in ca/# previ/o, and by e- 
quity #1 conſimils caſw, and ſo it ſhall be here, Ber: #n confi mils caſugahen 
a man is to have by Writ, and not by plea pleaded. But the opinion of 
ſome is, that as great miſchief is in the one caſe, as the other, but be- 
cauſe the Statute now makes mention of it, we, can do no more then the 
Statute vvilleth, by vyhich the demandant vvas non-ſuit by the advice of 
1s Councell. Ss 

If tenant in dovver alieneth vvith Warrantize, her heir being vvithin 


age, andalſo atthe time that the vvarranty deſcended, the heir may _ 
ut 


Warranty. 


'but if he vvere at full age at the time of the deſcent of the vvarrantize , 


and entreth not in the life of the Tenant in Dovver, there peradventure 
che heir ſhall be barred by ſuch vvarranty, becauje ir thall beaccompted 
his folly, that he being of full ageentred not in the |1ie time of the Tenant 


in Dovver, Littleten lib:3:cap. 13.p14:35. 


But novy by the Stacute made, 11 H.7.cap.20. it !s ordained if any 
Woman diſcontinue, alien, releaſe or confirm, vvith vvirranty, any | 
lands, or tenements, vvbich ſhe held in Dovver, for term of life, or in. 
tail the Grant ot her former husband, or his anceſtors, or of a"y 0- 
ther ſeiſed to the uſe of her former husband, or of lis anceſtors, that all 
ſuch warranty ſhali be void, and thac ic ſhall be Jawtull for him who ſhall 
have thoſe lands after the death of thac woman, to enter, Lite./1b.3. cap. 
I3.pla.z6. | | 
By Thirxing, if Tenant in tail alien, and his fon bring a Formedon, 
that the warranty of the mother, nor any anceſtor of the mothers ſide 
ſhall bee a Barre, if the ſame Anceltor 0! the Mothers lide hath 
an Heir of the fathers file, becaule che anceſtor of the fathers fide is 
more worthy, ard more near, and alfo the deſcent comerh of the jathers 
fide, yet if I be diſleiſed, and my mother releafe with warratny and die, 
I ſhall be barred, and this was affirmed by the Court, ®zere the di- 
verſity, P.19 R.2. Fitzh.war.100. 

Sce the Statute of Gloceſter cap 8. That if a woman ſ:l[or give lands or 
tenements, which ſhe holds in Dower, the heir ſhall recover by writ of 
£entrie. | : | | | 

In an Aſliſe de mortdenceftor, of the Seilin of is father, che warranty 
of his mother was pleaded in Bar &c. and this was adjudged a good bar, 
withour alledging that the demandant had aſſets by deſcent &c. 12 Af. 
pa. 9. 


_ 
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XXII. #arrantize by Tenant by the Ccurtcſte, or ſeiſcd ji 
Right of bis wife, nd the expoſition of the Sta'ute of Glouc. 
Cap, Q h 


Ote, that Litr/eton, /ib 3 cap. 13-pla. 27. faith, that ſome thought, 

if the husband levy a Fine of the lands of his wife with warranty, 

that this warranty is a bar, becauſe the Statute faith, that the alienation 

of the husband with warranty. where no Fine is levied, it ſhall not be a 
bar without aſſets, and ſo, ke ſaid, *xas the opinion of Sir Richard News 

ton, and other Juſtices in their times, and furcher, that the warranty ot 

the husband, by the Releaſe where no demiſe, nor alienation was made, 

ſhall bar, becauſe the Statute ſpeaketh of a demi'e, as if the husband by 
the releaſe, where the demiſe nor alieration was made, hall be a bar, be- 

Lauſe the Statute ſpeaks of a denute; as if the husband releaſe to the dil 


ſeiſ{or, 
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Warranty 


ſeifor, or to one that is in by the diſſeiſor &c. and ſome ſay that the 
words (where no Fine.is levied) ſhall be underſtood where no Fine is le 


vied by the husband and wife &t. 14 E4.4 Firz. warranty. Lit. lib.;. 
eap.I3 pl.39:38.39,40. and p/.41. theſe words, where the heir demandeth 
the heritage or marriage ot his mother, this word ( or) is a diſjun- 
Ctive, and is as much as to ſay, if the heir demand the heritage ofhis mo- 
ther , that is, the Tenements which his mother had in fee ſimple, by 
deſcent or by purchaſe, or if the heir demand the marriage of bis mother, 
that is to ſay, the Tenements, which were given to his mother in frank- 
mar-riage. | 

In a formedon in deſcender of a deed made to Agyes, his Grandmo- 
ther. Scroop, one WY. your Grandfather, whoſe heir you are, enfeoffed 
one f. in tail with warrantize, and we are heir to f. judgment &c. v Ad. 
after the death of Agnes, this y. held by the law of England, judgment, 
if by his deed. Scr700p, The Statute of Gloceſter mentions nat this Writ, 
but the writs of Ajel, Beſayel, and Colinage. Ber. the Statute helps 
him in everie Writ, where the Husband aliens the right of his wife &c. 
which hold &c. and if he cannot pur all the cafes, yer he will pur a caſe 
more hard,and by ſo much intend that leſſe 1s remedied,and for this if the 
heir bring his Writ of Right, he ſhall as well be releeved there, as in the 
writ which is given him by the Statute,viz, the Aortdanceſtor, for which 


. &c.Scrope, he had aſſets by deſcent, whereupon at iſſue, and others e coyr. 


&c.11 Ed.2. Fitzh. war. $83. but 5 Ed. 4. Br. warr. 95. If Tenant by the 
Courtelie alien with warranty, and die, and the heir bring his writ of 
Right, he ſhall be barred by the warranty, although no aſſets be deſcend- 
ed, contrary,if he bring his ation poſſeſſory, ſecundum Statutum,Glouc, 
Cap.3.& 8. Ed2. Fitz. Warranty 81, non compos mentis was brought of 
land aliened by the father, Tenant by the courteſie, and allowed good. 

In a Writ of Right of the Seifin of eAlice his mother, the Tenant 
pleaded a Releaſe, and quite claim with warranty made to him by the fa- 
ther of the demandant, whoſe heir the Demandant is,- Judgment &c. 
Warr, We have nothing by deſcent &c. Judgment whether by this deed, 
eAfſ. This deed was made before the Statute of G/oxc. and ſo bars at the 
Common Law, without aſſets , therefore by the Court he took nothing 
by his writ, E4.1. Fitz.warranty 87. and 7 td 3. 52.Fitz. warranty 47. 
where the Tenant by the courteſie acknowledged a Fine with warranr 
ty,and no aſſets deſcended to the heir, and per yk if the Tenements 
were compriſed within the Fine, he is barred, and the reaſon is, becauſe 
the Fine was levied before the Statute of Glowe. whereto agreeth 31 Ea, 
1. Fit 2, warranty 95. 

At the Common Law, the warranty of Tenant by the courteſie was 
Collaterall,and is ſo now, as I conceive, bur it ſhall not be a Bar in Aſorr- 
danceſtor, Ayel, or Colinage, unleſſe aſſets in fee deſcend in fatto & re, 
where before, the aſſers were but intended in Law &c. and this Stature of . 
Glome, is taken firictly, for I believe the Law at this day to be, thatit 
Kkkkk .the 
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Warranty. 
the heir enternot upon the alienee in vita parris, he ſhall be bound and 
barred from his entrie by the warranty, and ſo where the Father diffeiſed 
releaſeth with warranty, and dieth, the heir ſhall be barred withour af- 
ſets, of aRion and Entrie alſo, becauſe it 15 no alienation : alſo in the 
laſt point of the Statute of G/oxc. of alienation i» vita 1x04; of the he- 
Titage or mariage of his wife, if he alien the purchaſe of his wife with 
warranty, he is out of the Statute, becauſe heritage or marriage, ſhall 
not be intended purchaſe, ' & pro hoc vide magna ( harta Cap. 7. de marita- 
gio & pereaitate of the wife,and it was made to reſtrain the liberty of Te- 
nant Þy the courteſie, Dyer fel. 148.p1a.78. 


—__ 
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X XII. YVYarranty of Donee in Tail, 


T ſeems by the Book of 41 Ed. z. Fitz. warrranty 16. if Donee in 

Tail make a Feoffment with warranty, and dieth without iſſue, the do- 
nor ſhall be barred, becauſe before the Statute was made, that at the com- 
mon Law after iſſue, the Donor who was a ſtranger ſhall be barred, bur 
in the principall caſe he is privy in blood to the Donee, and therefore he 
is out of the miſchief of the Statute, and ſo out of the compaſſe , and 
Finch ſaith, thathe hath heard Herl, who was at the making of the Sta- 
tute, who expreſſed the miſchief for which it was made, 15 Ed. 3. War- 


'ranty 26. it is doubted, and adjourned, 10 Ed.z.14. doubted. 


27 Ead.3.83. Ina Formedon in Reverter, the deed of the anceſtor of 
the Demandant was pleaded in Bar, which anceſtor was Tenant in Tail, 
it is nO bar againſt the Donor, for the Statute recites the miſchief, /c:/. 
D wod donatores fuerint excluſi de, reverſionibus huc uſque , and the heirs 
diſinherited, ſo to reſtrain ſuch a point was the Statute made, 20d vor 
luntas Donatoris obſervetur &c. 6 Ed.3.56, Herl faith, that he knows the 
Law to be, that he in Reverſion ſhall not be barred without affets. . 

7 E4d.3. The opinion was, that if Land be given in Tail, the Remainder 
to another in fee, he in Remainder made a Feoffment with warranty, and 
died, and his heir was barred in a Formedon in Remainder, becauſe that 


the Statute, Yuod voluntas donatoris ob/ervetmr, and as to the Reverter 


or deſcender, , but not of him in remainder : and Schard ſaid, if Tenant 
in Tail in remainder make a Feoffment with warranty, that this ſhall bat 
the iſſue, for he ſaid, that he in remainder, what eſtate ſoever he demands, 
is not helped by the Statute, 4 E4.3.56, 


XXETIL Far. 


DOT ENDS PSI av; W's x REI” SS oh HELP X E TS X - 
1: EE grip ET ot IT 8G x nc ET 3. #4 AY % IN L = 7 Po AG” dr AO NG hee: FO : , 
CEL CN 3 Hg 7 en WP he (ot EOS 3.2: Ne” * 0k] WISE SO ts Fo 0 OR Ee hoe DE oe TAR + Met Pte 1 CE OL IREY DTD, fe + ebay td I” 
FE a es LP: CS PSY A RE I dE IE TSENG ON OG WHY DOI IE RED SO SLATE io Dit a ie 3 DR boo Ee IR OY ded OY on 


Warranty. 


XXIIN. V/arranty of Guardian in Chivalry, or in Socagg. 


[: Guardian in Chivalry, or Guardian in ſocage make a Feoffment in 
Fee, or in Tail,or for life with warranty-&c. ſuch warranty ſhall not be 
Bars to the heir to whom the Lands ſhall be deſcended, becauſe it begins 
by diſſeilin, Lirel. 15b. 3.cap.13-plea 4. whereto agrees H.16. Ed.z. Fitz, 
ps 20. and ſo of a Guardian for nurture, it is by diſleiſin, 43 
£4.37. | | 


- U_ _— 


X XIV, Warranty of an Infaut, 


FT. 7 Arranty of an Infant is void,and yet ifan infant and a man of full 
age make warranty, both ſhall be vouched, and the age being 
found, it ſeems that the other ſhall warrant the whole, 48 E4.3.12. fee 
Br.T i. Baron & feme. | | 
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X X V. Warranty of a Feme ſole. 


Ommunis epinio fuit, That if a feme ſole be bound tor warrant Land 

to me, and A.B. hath cauſe of ation thereof, and he take the ſame 
womanto wife, and afterwards ſue me, he ſhall be bound during the co- 
yerture, for I may rebut him by the warranty which I have of the wite 
of the Demandant ; 2»ere, and ſuch a Caſe was Id 13. E4,3.tamen alibi 
dicitur, that if he to whom the warranty was made, had married the wg- 
man and had been ſued during the Coverture, the warranty is loſt for e- 
ver, and if the husband grant in an action, that the warranty is by rea- 
ſon of his wife, and ſave not his action by proteſtation, he ſhall by this 
be barred in an ation taken of his own ſeifin, if the wife be yet alive, 13 
Aſſ.P.10.Br.warranty 43. 7O. | | 
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XX VI. Warranty of not ſound memory. : 


I* Entry, ſuppoſing that he hath not entred, but by H. who hath 
wrongfully diffeiſed FF. his brother, the Tenant faid, that H. is the 
father of the Demandant, whoſe heir the demandant is, which H. enfe- 
offed the Tenant with warranty, and demands Judgment whether againſt 
&c, the Demandant faith, that H. was nof of ſound memory at the time 
&c. to which the Tenant was compelled to anſwer, whereupon he _ 

| KkkKK2 that 


Warranty. 


chat he was of ſound memory, iſſue taken &c. 24,8 E.2. Fitah. Warran- 
ty 80, | 


_—_— 
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XIVIL. Warranty of an Aſſigne, or the heir of the Aſſigne, or the 

Aſſign of the heir in tail, or the Ajſigne of the Ajſign, and 

who (14.1 be ſayd to be the Aſſign of the Tenantim tail to rebutt, 
Oc. : 


N an Afliſe the tenant rebutted by the warranty of the Anceftor of the 

Plaintiff, whoſe heir, &c. and he was not ſuffered without ſhewing 
the deed of a(ſignment,no more then he conld youch as Aſſign. Tamer 42 
E4.3.19. He may rebut by a que eſtate, without being put to ſhew how 
he had his eſtate, 22 eſſ. ps. 88. Br. warranty 47.tit. Formedox 15 That 
where a man gave landin tail, and did warrant the land to him, and his 
heirs and Aſſignes, and hedid alien in fee, and died without iſſue, this 
warranty ſhall be a bar in a Formedon in Reverter, 7 Z.3.46:£,3 4.and 
;f Tenant in tail with warranty enfeoff his ſon being of full age, be ſhall 
not deraign the warranty as heir, but as Aſſigne, otherwiſe it is if within 
age, then as heir, 40 E.3 44. 

i9 Ed.z.Fitzh. warranty 84.1n a Formedon in-Deſcender apainſt 7, 
upon a pgranttoane H.father of the Demandant, whoſe heir the Deman- 
dantis, Wilby , one B, your Grandfather gave theſe lands to one &. and 
bound him and his beirs, and co his Aſſignes, to R. his heirs and Aſſipnes, 
and we ſay that R. enfeoffed our Father, who is beir &c. ſo if we were ſu- 
ed ofa ſtranger, you are bound to warrant Judgment whether againſt 
the Deed, and we are heir ofthe Afſlipne of R. Schard, the heir of the 
Aſigne is not named in the warrantize. Stove, The right; which 
was in the. onediſcends to the other, and fo Schard pleaded another 
plea. | 
A gift in eail and warranty to the heirs and Aſignes, and yet the heir 
m tail ſhall be helped by this, Per Cannr and Herl, contra per Trew7 E.; 
34. Fitz. warranty 44. 

Note, that the Aſſigne of an Aſſign in an Aſliſe of Novel Diſſeiſin did 
rely upon the warranty of the Anceſtor of the plaintiff in Barr, and 
Shard, notwithſtanding awarded the Afliſe, 24 & 3. 32. Fitzh; warranty 
40, but otherwiſe by the Court, and that the Aſſligne of an Aſſign ſhall 
rebnr,by force of the warranty , himwho made the warranty and his 
heirs, 38 E:3.21.Firzh:; 10- and 12 Ed-2. Fitzh, voucher 263. Aſſigne 
of an Aſſign , vouched the firſt feoftor to warranty, and.granted by the 
Court. | | 

14 E:3. Fitzh.warranty.33. Per Schard, Many men conceive that the 
Aſligae of the heir ſhall have as much advantage of che Warranty,as the 
Aſſigne of the Aſſign of the heir, by deed, which contains warranty to 
them, and to their heirs and Aſſignes, in a Formedon, 10 E4.3. 9. ae 

; the 


Warranty. 


the Aſſigne of the heir had advantage of the barr by the warranty, 
&c. vs:7.E.3. agrees. and ſee19 E.2.Termine M. that the heir of the 
Aſſigne pleaded 'warranty made to a man, and to his heirs and Aſſigns , 
 #nd held a good plea, whereupon the Plaintiff was non-ſuir. 14 E. 3, Fitz 
warranty 33. agreed Anne 13 E.1. Fitzh:Warranty 93. 

Scire facias out of a fine by which 7. acknowledged the Tenements to 
Y, for life, the Remainder to P. in tail, and if he died without heir, &e. 


the Remainder to /*. and to his heirs &c. and the righe heir of C. ſued 


this Writ &c. Mowbray, One Geatrice your Anceſtor &c. enfeoff:d 7. S. 
in fee with warranty, and boind him &c. to warranty &c. which 7. ene 
feoffed one T. and took back the eſtate to him and his wife apainſt whom 
this Writ is brought. Seater, This B. was iſſue in tail, and you ſurmiſe 
not that we have aſlecs by diſcent, neither are you they to whom the 
warranty can extend, fo” the wife is the Alſigne of an Aſſigne&c. and be- 
cauſe that the Hu:zband was privy to the Warranty, and he and bis Wife 
may vouch the Hus band, ſo by Voucher to come to Warranty, it ſeemed 
to the Court that he might plead, wherupon Sroxe ſaw the opinion of the 
Courc and imparled, &c. 16 E:3.56, Fiutzh. warr, 98. 


- —— — ——————_— —_—_—_ 
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XXVIII. YYarranty of the halfe blood. 


F Tenant in Tail hath iſſue two daughters by ſeverall Venters, and dies, 
and the Daughters enter, and a ſtranger diſſeiſeth them of the Tene> 


ments, and one of them releaſcth ro the Diſſeiſor all her righe, and binds. 


her and her heirs to warranty, and dies without iſfue, tin rhis caſe the ſi> 
fter who ſurviveth m1y well enter, and our of the diſſeiſor of all the Te- 
nements, becauſe thar ſuch warranty is not a diſcontinuance, nor a co)la- 
rerall warranty to the ſiſter which ſurviverth, becauſe they are of the halfe 
b'ood,and one cannot be heir tcoche other according to the courle of the 
Common-Law,but otherwiſe itis, where there are Daughters of Tenant 
in taile by one and the ſame venter, Littletou lib:3: cap.13 pla. 46. 


% . 
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XXI1X. Warranty of him which is in by cſtate of another. 


Gow facias out of a fine apainſtatenant,the husband and his wife were - 


ceceived for the defaule ofthe Tenant, and ſhewed co the Court how. 
the busband and wife did leaſe to the Tenant the Tenements ſor. term of 
life, ſaving the Reverſion to them, and to the heirs of the wife, and ſhew- 
ed the Decd of the Anceſtors of the Demandant , with warranty to. the 


wife, to him. and to his heirs of his body, ſaving the Reverfion, &c. and . 
decmanded-judgment whether againſt &c. Belknap, By the Deed fhewed,. 


the - 
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the wife hath nothing but che fee tail ; and ſhe hath reſerved the reverſion 
of the fee, of which ſhee is now received, whereupon judgment, if to this 
warranty , which extends it ſelf to another Eſtate, the Law will put us to 
anſwer, Finch, If ſhe were to dereigne the warranty , ſhe ſhall not be 
warranted of another eſtate, but ſhe may counterplead the warranty, bur 
in this cafe of Rebutter, not, I.45.E.3.18. | 

Note that H:/! ſaid, If Tenant in Dower alien in fee with warranty,and 
a writ be brought in the lifetime of the Tenant in Dower, and before 
the time ofthe plea, the wife dye, by her death, and her warranty the beic 
ſhalbe rebuited. Scrope Juſtice ſayd; the Law was otherwiſe, for he mighe 
8lledge, that he took his freſh ſuit upon the alienation living the Tenant 
in Dower, he ſhall not be rebutted by the Warranty of the Tenant 
in Dower after her death, &c, 3 E.3. [tin North F. 
| Formedon in Diſcender brought by 7. againft one C. upon a Deed 

made to B. and (.. his wife, Belknap, One R, Great Grand-father of 77. 
now Demandane, gave the jands to B. and C. his wife, to rhem and their 
heirs in fee, and bound him and his heirs to warranty, and C, dyed, and Z 
the husband ſucvived, whoſe eſtate the Tenant hath, Judgment, whether a- 
gainft the Deed of his Anceſtor, &c: Cheld, This R. is the ſame perſon 
which we have ſuppoſed who gave in fee tail to the ſame B. and C. and ſo 
his plea contrary to our writ, for which we do aver our Writ. Be/knap, [ 
rely only upon the warranty : Che/d, ſhew me then how you have his E- 
ſtate. Th. The greateſt ſtranger in the world ſhall be received to bar you 
by the warranty, without ſhewing how he hath his eſtate; but in caſe of 
voucher, he ſhal not be received, and this I would have you anſwer. Cbe/4d 
Not the Deed of R. our Anceftrell iſfue, and others of the contrary, T. 42 
E.3.19. 


pparranty of Tenant for life. 


Wee the Tenant for lifedoth alien with warranty &c. and dieth, 
and the warranty diſcends to him who hath the reverſi»n, or the 
Remainder, they ſhall be barred by this Warranty , LZztleton lib. 3. cap. 


13.pl.34. 


RX AX. Warranty of Tenazt by Statute Merchant , or Staple , or 
Elegit, | 


T: Tenant by E legit, Tenant by Statute Merchant, or Tenant by Statute 
Staple, make a feoffment in fee with Warranty , this ſhall not barr the 
heir that ought to have the land, becauſe ſuch warranties begun by diſ- 
ſeilin, Lire.lib.z,cap.13.pla.3, =” 36 


- 


Warranty. 
Soin an Aﬀiſe, if he claim by E/rgir, or by Statute Merchant, the war- 
ranty is no barr, otherwiſe it is if he claim by Inheritance, 15 H.7.9, 


NH — cn, 


What perſons ſhall be barred by War- 


ranty. 


XX Xl. YVherher warranty ſhall bar the King, *® 


IC was found by Office, that King H. great Grandfather of the King 220 
that now is, was ſciſed of the Mannor of C. and the Mannor granted Ss 
unto Edward, Earl of Corwwall, in tail, ſaving the Reverſion, and it was 
found that Eaward died without heir of his body, whereby the Mannor 
reverted to the King, whereupon came HM: Che/eladen, wite of wy. Che- 
ſeldex , and ſaith, that not acknowledging the intail &c. the ſayd Edw. 
Earl of Corwwall gave the ſame Mannor by this Deed, which is here with 
warranty to one William Cheawich , to him and bis heirs for ever, Ga 
exchange for another Mannor, which the ſaid z. granted to the ſayd E4- 
ward, and his heirs, and ſaith, that the ſayd Eaward was Anceſtor of the 
ſaid Edward, Grandfather of the King, That is ro ſay, Coſin, and ſhew- 
eth how Coſin, &c.and ſaith that Afets did diſcend to the ſayd Edward , 
Grandfather to the King that now is, by the ſame Edward in fee ſimple, 
that is to ſay ; the Mannors of « L.B. and C. in the County of S. Judge- 
ment, whether againſt the ſaid Deed which comprebends a Warranty , 
and the (aid Warranty diſcended to the Grandfather of the King, where- 
by the right of the Reverſion was extin in the perſon of the ſayd Z4- 
ward, Grand father of the King, &c. he ought to be impeached, and ſhew 
how he was in of the eftate of PY. Chend. Belknap , Seeing that you do 
not deny that Eaw. who aliened had but a fee tail, ſo the ſaid alienation | 
was to the difinheritance of the King, who prayed Judgment, cc. and after 
ſearch made, it was found upon record, that Edward died ſeiſed of the 
Mannors in fee fimple , which deſcended unto Z#dward Grandfather of 
the King that now is, as it was alledged by /Zargery, for which CIMar-- 
gery had reftitution of the ſaid Mannors, &c. 45 Afſ.P.6, 

AndGE 3.56. Fitzh. tit. warranty 61.Ina Ywuare impedit by the Earl 
of Cornwall , againſt the Biſhop of R.T. late Biſhop of R, Predeceſior, 
&-c. did grantand releaſe all the right which he had inthe Advowſon of 
S.B. tothe Earl of C. and his heirs, and in exchange the Earl of C- did 
grant an Acre of Land in ſuch a place, and the Advowſon of the - . 
the Church, which is now indemand; and two other Advowſons to the 
Biſhop of R: and his Succeſſors, and did bind him and his heirs to warran- 
ty, and the Warranty dilcended tothe King that now is, who bath afſers - 


by, 


Warranty. 


by diſcent: and by Herle, If the King hath by diſcent, this ſhall bind him, 


wherefore you ought ro ſue a Wrir out of the Chancery to ſearch in the 
Records of the Exchequer, if he had aſſets, andafter the plaintiff was 


- non-fuit, and the Biſhop had a writ to the Biſhop, and 39 E.3:11. Fitzh 


eAyd De Roy 52. The King did grant Ayd by adviſe of the Couxt. 

A man ſhall recover in value againſt the King by petition after ayd 
hid of the King, if he had warranty with clauſe of recompence, but his 
clauſe ought to be entred upon the Ayd prayer of the King, otherwiſe be 
ſhall not recover in value by petition, 9 H.6.4. and 9 H.6.56.In a 2na- 
re Impedig, it was doubted whether the word YV/arrexty, were ſufficient 


' torecover in value againſt the King, without this word ( /» recompence ) 


Per Babington. ®uere, for YVidetwr, that he ſhould, and by Aertir, an 
-Advowlſon with warranty is good Aﬀerts. | 
' Upon a Scive facias if the King grant land unto me andto my heirs and 


grants that if I be ſued or loſe in any manner, (unleſs by mine own a) 


that the King will render mein yalue other land, this is a good warranty 
againſt the King. 39 E: 3.12. writ of warranty 37. 

' In an Afliſe of the office of keeper of YYVoodfock Park,and the office of 
Gate-keeper for the ſame Parke,of the grant of the King for term of life, 
the Defendant made his Title by another grant made before by King E4- 
ward the fourth, by this word Conce//imus, and prayed Ayd of the King, 
Et 7aſticiary negavernnt auxilium, but the Reporter held that he ſhou'd 
have ayd by theſe words, [» tatuto de Bigamis.viz. If theKing ſhal ratifie 
the a&t of any man in another mans eftate, or ſhall grant any thing ts any 
man, &c. it ſhall not be ſuperſeded, but when afterwards this ſhall be 
made known to the King , it ſhall without delay be proceeded in, and 


| this very word ( Conceſſimics ) hath as much force as Dedimus & Con- 


ceſſimus,for the Statute ſhall be taken diſjunRively and not copulatively , 
which is not ſo, for the ſtatute De Bigamis ef, Dedimmu & ( onceſſimns, 
2 H:7 :7. | 


m_— — 
——_ — — 


XXXll. Whether warranty ſhall bar him in Remainder. 


N a Formedon in Remainder, the Demandant was barred by warranty 

of the Uncle, 7 £.3.50. Fitzh. warranty 45. and 4 E.2.56. Fitz, war- 
ranty $8. Ina Formedon in Remainder, the Demandant was barred by 
the Feoffment with warranty of the Donee in tail. 

By Finch, Ifchere bz Tenant in taile, the Remainder to Z. in tail, the 
Remainder to C. in tail. and the Tenant in taile dyeth without iſſue, E: in 
the firſt Remiinder makes 2 feoffmene with warranty, and hath ifſue and 
dyeth,and afcer the iſſue dyes without ifſue,and C. in the ſecond Remain» 
der be heir to himghe ſhall be barred by ch's Warranty, although che iſſue 
of £: hath.nothing by diſcent, ſo that he was not barrable; but Serjeant 

| Kirton was of a contrary opinion. | 


XXXIII, FF hetber 


Warranty, 


XXX1I. W hether Warranty ſhall bar him in Reverter. 


N a Formedon in Reverter, The deed of the Tenant in tail, Anceftor of 
J the Demandant was pleaded in barr, and the Plaintiff durſt not demur; 
but rraverſed the Deed, &c. 27 E.3.83. Fitzh. Warranty 42. whereto Herle 
agreeth, 7 E 3.34. F:itzh. warranty 44. Buc 14 E. 3. ands. the opinion of 
Herle was. that the warranty ot Tenant in tail, &c. was no bar to the do- 
nor, becauſe the Statute rehearſceth the miſcheif that is to ſay, Cxod do- 
 natores fuerint excluſi de reverſionibus huc #/que, and the heirs diſinheri- 
ted ſo to reſtrain ſuch point was the ſtatute, De donis conditionalibas : 
made, ud voluntas donatoris de cetero obſervetnr, &c. 

In a Formedon in Reverter, and the count was, that 7. his Anceſtor, 
granted to one 7: in tail , who dyed without heir. Sroxff, One T. Uacle 
ofthe Demandant whoſe heir he is, enfeoffed the Father of the Tenant 
with warranty, whoſe heir the Tenant is, and demanded judgment whe- 
ther &c. Scot, This 7. is the ſame perion to whom this gift in tail was 
made, who aliened in eftrepement by the ſtatute againſt them in Reverſi- 
on, as againſtthem in the Diſcender, &c. Stone, Then you confeſs that 
this is the deed of your Anceſtor ; Parne! Yes. Stoxe, Now is the whole 
upon one Judgment, 10 E.3 14. Fitzb, warranty 53. vide 31 E.3. Fitz, 
warranty 28. 


i ————_— 
—— —— —_—_— 
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 XXXiV. VV hether warra» ty ſhall bar the Heir in Eurrough Eng- 


eo. 


| * Lahiogry is no bar but tothe eleſt, although it be of land in Ga- 
V velkind, or Burrough Engliſh, four it ſhall follow the order of 
the Common Law, bur a releaſe ſhall follow the nature of the Land vrin - 
heritance, and fhall be a bar to all which may claim the land, which is not 
denyed, and thereto agreeth, 22 Ed 4.10: 21 Ed.3.21. Br. warranty 69. 
and by Littleton fel.166. pla.44. collaterall warranty of ſuch Tenements 
where the warranty diſcends upon the eldeſt ſon, &c. this ſhall not barr 
the youngeſt ſon, who by ſuch cuſtome inherits, and by him, if cenanr in 

eail of Tenements in Burrough Engliſh, diſcontioue with warrapty , &c. 


and hath iſſue two fons, and dieth ſeifed of other lands or Tenements in 


the ſame Burrough in fee ſimp'e ro the value or more of the Tenement in- 
tailed , &c. yet the younger ſon ſhall haye his Formedon of the Tenc- 
ments tailed, and ſhall not be barred by the Warrapty of his Father, 
though Aſſets diſcended unto him 10 fee ſimple from the ſame Father , 
according to the cuſtome ; becauſe thac the warrantize doth diſcend up- 
on the elder brother.who is in full life; .c. and not upon the youngeſt 
fon, | 


Hereto agreeth, H, 13.H,4. Fitzberbert Warranty 94. Where a For- 


Li411 medon 


$11 


Warranty. 
medon in the Difcender was brought by one R. according to the cuſtome 
of the Town, that the Lands and Tenements in that town the youngeſt 
ſon ſhould inherit, and ſo it was there declared and not the Writ. Screve, 
he declares that hee is the youngeſt ſon; and the Writ makes no mention 
therof,Judgment, Et nox allocatur,H& collaterall warranty was alledged,& 
alſo aſſets by difcent, yet by the Court, he ſhall not be barred by this war- 
ranty which is at the common Law, and diſcended upon him who ſhall 
inherit by the Common Law, &c. by which the Tenant waived his barr 
and vouched &c. | 


_ - m————_ md — 


 XXXV. V/yhether warranty barr the Heir ir Gavelkind. 


N the ſame manner it is of Tenements in the County of Kent, which 
are called Gavelkind, which Tenements are partable among brethren, 
&-c. according to the cuſtome. For if any ſuch warranty be made by his 
Anceftor, ſuch warranty ſhall diſcend only to the beir, who is heir at the 
Common Law, that is to ſay, to the elder brother according to the courſe 
ofthe Common Law, and not to all the heirs which are heirs of ſuch Te- 
ments according to the cuſtome, Lite. fel. 167.pla 45. (agreeing 22 E. 4. 
Io) 21 E4.3.21. Bro.warranty 69, atid that the warranty in Gavelkind 
diſcends only upon him who is heir at the Common Law, but a releaſe of 
| the Anceſtoris a bar againſt themall ,21 E.21. Br. warranty 44. agreeth 
hereto, 44 £3. 16. and 17 E.3.61.Fitzh. warranty 22. and 24,E4.3. 66, 
Fitzh. warranty 50. | 


XXXVI. YVYhether warranty barrs the halfe blord, 


| þ Tenant in tail hath iſſue two daughters by diverſe venters, and dieth; 
and the Davghters enter, and a ſtranger doth diſſeiſe them of the fame 
Fenements, and the one of them doth releaſe by his Deed tothe D:ſſciſor 
all his right, and binds him and his heirs to warranty, and dyeth without 
Hue, in this caſe, the ſiſter which ſurviveth way well enter and our the 
Diſſeiſor of all the Tenements, becau{c ſuch warranty is no diſcontinuance 
aorcoflaterall warranty to the ſiſter who ſurvives, becauſe they are of 
the lialfe blood, and the one cannot be heir tothe other, according to 
the couirfe of the Common Law: But otherwiſe it is where there are 
 Davghters of Tenant in tail by the ſame venter, Lire, fol. 167. pla. 46. 


XXXVII." YPhether 


Warranty. 


KX XVII, i hether be that is not heir ſhall be barred. 


F Tenaat in tail to him and his heirs males hath iſſue two ſons, and diſ- 
continueth, and the Anceſtor collaterall releaſeth with warranty and 


dyeth, the father who is Tenant in tail dyeth, and the elder ſon hath iſ-. 


ſue a daughter and dyeth, the younger ſon ſhall not have a Formedon , 
by Newten and eFſchengh, but the tail is utterly anciented and extin@ , 


and the elder barred thereof for ever, and by the ſame reaſon the younger _ 
who claimes by him; and if cheheir bring a Formedon, an1 the Tenanet . 


hath warranty collaterajl to plead, and he will nor plead it, by which he 
recovers ; yet the warranty is not taken away , but he ſhall have a Writ 
of Right, and the grantee of a Rent, ſhall falſifie this Recovery, Per Pa- 
ſton, in an Aﬀſiſe, H.:g.H.s. 59. 


In an Aﬀiſe by two brethren, the Tenant faith that their Father en- 


feoffed him with warranty , and the Jand was Gayvelkind, and demands 


judgment,.ifan Aſſiſe &c, Firzh. Thisis no plea, and after the Afliſe was 


awarded againſt the younger, the elder anſwered to che Deed, 44 E-3.17 
and by Pigot, they all ſhall vouch by force of warranty made co their fa- 
ther as heirs, and the feoffment of their father isa good barto them in a 
Writ of entry, upon diſleiſin, 22 E.q.10. 

But 17 E.3.61- Fitzh. warranty 22. and 22 E 2.10.Fitzh. warrenty 7. 
The uncle of the heirs in Gavelkind doth enfeoff with warranty and dy- 
eth, and the warranty lyeth againſt the elder only. 


—— | —C ff 
» _ 


can — 


SES 11, IW iether warranty ſhall bar a feme Covert. 


Ote, If the busband diſcontiuue the right of his .wife, and the Ance- 
N ftor collateral! of the Wife , releaſeth with warranty and dyeth, to 
whom the wife is heir, and after the busband dyeth, the wife ſhall be bar- 
 redin Cs i» vita, by this warranty,notwithftanding the Coverture, be- 
cauſe ſhe is put ro her Aion by the diſcontinuance; for coverture can- 
not avoid warranty , but where the entry of the wife is lawfull, which is 
not upon a Diſcontinuance, 33 #.8. Brorke warranty 84. and 3 H. 


«+ 

In an Action of Treſpaſs collaterall, warranty was pleaded againſt a 
woman in Remainder in taile who was covert, Tempore Diſcenſus inde, 
and it was held a pood bar in the Action, by reaſon it was made upon diſ- 
continuance, for it is a fufficient bar in treſpaſs withont the warranty, T a- 
wen dubitatar, if ſuch warranty fo diſcended, be a ſufficient bar in a For- 
medon in Remainder brought by the woman, the reaſon ſeerms to be, for 
that the warranty cannot properly be avoided but by entry, and ſhecan- 
: LYEES 0 | ror 
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not enter upon a diſcontinuance, and then it ſeems that this is a barr, not- 
withſtanding the Coverture, 35 H.6.63. By Pri/ot, Nonage nor Cover- 
tuie will not ſerve to defeat acol a erall warran:y , but where his entry 
is lawtull, and 32 E: 3. Br.,warranty 94: | 

It is doubted if warranty diſcend to a Feme Covert , having right of 
Remainder upon a gift in tail from him who made che warranty with the 
Remainder to her, whether this ſhall be a barr in a Formedon in Remain- 
der, 3H.7.9 | | | 

Tenant for life, the Remainder to me, and to his Daughter, being my 
wife in fee, the Tenant for life ai ens with warranty and dyeth, this ſhall 


' bar me and my wife in Con/imili ca/u, 18 E.3.3, 


Eee, Vw 
—— 


XX XIX. IWhether warrunty ſha'l bar an Infant. 


Y Littleton, fol. 163. plac. 35. Tenant in Dower alieneth &c. the heir 

being within age, and alſo at the time when the warranty diſcended 
npon him he was within age, the heir may enter , for no laches ſhall be 
judged in the heir within age ; bur at the time ot the diiceat if he were of 
full age, and entred not upon the Alienee in the life of the Tenant in dow- 
er, there peradyenture che heir (hall be barred by ſuch warranty, becauſe 
it ſhall be accounted bis folly , that he being of full age, entred not in the 
life time of the Tenant in Dower, &c. hereto apreeth Pri/or, 35 H 6-63. 
and by his 071ni »n he ſhall not defeat it by Aﬀiſe : For if it be pleaded a- 
92.n{t him and he cannoc plead entry to defeac it, he ſhall be bound. And 
it is ſaid elſewhere, that upon diſcent and the like, where the entry is not 
lawfull, and a collaterall warraacy diſcends, it ſhall bind for ever , not- 
wichttanding Nonage oc Coverture, for Nonage nor Coverture will not 
ſerve to defeat a colliterall warranty, but where his entry is lawfuil; And 


| by Schard, Stowffe, and Birtox, in an Alliſe, if collaterall warranty deſ- 


cend npon an iatant, he may enter in the life of his anceſtor, or after well 
cnouph,28-ſ.p.28. & per Cur. 18 E.4.13. T amen videtar, that if a diſ- 
cent be mean between the full age and che entry; that then he cannot en- 
ter, but by 32 E 3. Brock warranty 94. and Fitzh. warranty 30. where 


_ the entry is taken away, there the warranty is a barr, and ſo-of coverture 


by Stone, 6 E. 3.6. Fitzh Warranty 60. If you be within ape, it is greater 
reaſon that your attien ſh uld ſtay till you come to your age, which ſhal 
not ouc him of his a:i\wer by reaſon of his Nonage, and after the Plaintiff 
was non-ſuit, being in doubt that the ſuit ought to have ſtayed vuarill his 
age &c and by 28 Aff pa.28. The alienation by. the Tenant by the curce- 
ſie with aſſets and warranty ſhall not prejudice the Infant within age, but 
that he may well enter after the death of the Tenan: by the curteſie, not- 


_ withſtanding the Warranty and the aſſets, vide 35 H 6. and 32 of E:3: in 


the title 7/arranty, Tenant by the curteſic aliens with warranty and - 4 | 
| en, 


Warranty. 


eth, Aﬀets diſcend to the heir within age who eaters upon the feoffce, 
and adjudged lawfull, becauſe he might have eatred for the forfeiture, 
and then the warranty ſhall be defeated, and no negiigence ſhall be ac- 
counted in him within age, 32 E.3. Firzh. warranty 30, 28 Aſſ: 28, ace, 
and the ſame caſe. | . 
If an Infant be diſfeiſed, and the Anceftor collaterall releaſe with war- 
ranty and dye, the iofant may enter, but ic behooves him to do it preſent- 
ly after he comes co full age, becauſe the Infant had no difcretion, Pri{ot 
35 H.6. 63. but Da»by, otherwiſe. | 
By all ic was cleerly adjudged, 18 E. 4.13. If Donee in taile dye ſeiſed , 
and the mother releaſerh with warranty which deſcends to che iſſue with- 
in age, he may enter within age, or at full age. : 


PRES: 
_—_— 


. —— OO — —— 


XL: Whethcr Warranty doth barr a Oſe in Taile, and the 
Feoffees. | 


Ore, the Grandfather being Tenant in tafl diſcontinnes, andthere- 
upon makes the will, that bis Feoffees hold his Lands untill his debts 
be paid, and afterwards to reinfeoft his heirs of his body and dyecth , the 
Father enters and makes a feoffment, the debts not being paid, and levies 
a fine and ſuffers a Recovery by writ of right, and cauſeth collaterergll 
warranty to be made. and dyeth, and now the ſon enters, and as ſome ſay, 
the feoffees may enter, anc; make him an eſtate, according to the will of 
the Grandfather, and the opinion of H»ſfey and Brjay cheif Juſtice and 
others was, that the ſon ſhall be barred by the collatera[l warranty, and 
the warranty of hi- Father, and according to the Recovery, the which the 
ſon could not undo by the new Statutes, and Fairfax and Town/end were 
of opinion, that the heir was barred by the deed, but nor the Feoffees, be- 


- cauſe the Statute doth not bind them, and the feoffees have nothing but 
only to the uſe of the heir, by which the heir might enter after the debts 


be paid, and now the debrs are payd, and were not at the time of the fe- 
offment of the father, aqd the heir might claim by the will of the Grand- 


farher, and not by the Father, by wh.ch &c. but the cheif Juſtices and 0+ 


thers were of a contrary op!nion, 4,3 7.7.13, 


————_—_— _ 


XLI. Whether warranty diſcended upon one in Poſſ. (ſion, ſhall 
hurt. 


*Enant for life grants over his eſtate, in whoſe poſſeſſion the Anceſtor 

Y Wha relezſeth, hee in Reverſion releaſeth with warranty, 

this is no bare to him; for hereby his eſtate js not enlarged, 41 E.3.Firzb. 
| WAYY AN! Y- 
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warranty 15.44 Ed.3, 10. agree, where the caſe was thus, Leſſee for life, 
the remainder to another in tail, the remainder to the right heirs of the 
Tenant for life, who grants his eſtate as aforeſaid, but otherwiſe it is if 
he had the fee at the time of the Releaſe made unto him, 44 Aſie 28. 
Aftion 43 Ed.3.9. The opinion of Finch was otherwiſe, as it ſeemeth ; 
for he ſaid, that if Leſſee for life, be with remainder in tail, and the Te- 
nant in Tail releaſeth to the Tenanc for life with warranty, this ſhall bar 
him with aſſets. 

If there be Tenant for life, with remainder in Tail, and the collaterall 
anceſtor of him in remainder releaſe with warranty and dieth, this ſhall 
not bar me, if che Tenant for life die, for the warranty 1s gone away, and 
determined by the poſſeflion, Kirk45 Ea. 3. 21. Perry acc. 44 Aﬀiſe 
45 Ea.8 21 H7. 

Seeq45 Aſsiſe 6. adjudged. If there be a gift in Tail, the remainder to 
the King, and he makes an exchange with another, to him, and :1is he:rs 
for other Lands, and with a clauſe of warranty and dieth wichour iflue, 
and aſſets deſcend to the King, that this ſhall be a bar by the warranty, 
and reſtitution was there made. 


_— _—— a eee —— -u————_—_—_—__ 


X LII. 1: what a@ions warranty ſhall bor, 


þ anaction of Treſpaſſe, upon the Statute of 5 R:i.2, the Defendant 
Liaid, that certain perſons were ſeiſed of the ſame Lands to the uſe of 
the father of the Plaintiff in fee, and the father and his heirs made a Leaſe 
to him for years, with warranty, and che Plaintiff in the life time of his 
father confirmed his eſtate with warranty ; Judgement, whether againſt 
this deed with warranty, he can maintain this a&ton. This is no barin this 
action, for no Land is to be recovered, nor ia deaand, but damages, as in 


the general| Wrir of Treſpaſſe, and the nature of Warranty is to ſtop 


one by way of concluſion of his Right, and it is not pleadable, but where 
the Land is in demand, 20 H,7.2.21 H,7.32. | 

In Treſpaſſe upon a Clauſum fregit, the Defendant may plead a Fine 
with proclamations in bar, but then it behoves him to conclude Judge- 
ment, if action, for he caanort in Treſpaſſe rely upon the eſtoppell, for 
this goeth to the realty, otherwiſe it is in an Alltſe : So the Defendant 
may plead a warranty in treſpaſſe, and conclude Judgement, if ation, 


\ Þut he cannot rely upon theaRion, 27 H.8.2 2.Perkins pa.726.0ther- 


wiſe, 32 E4.4.5.4:and 21 Ed, 4. $2. agreeth with the warranty with 
concluſion. | 

In a forcible entry the Defendant pleaded a Feoffment of the anceſtor of 

- the Plaintiff with warranty, and demands ſudgment, if againſt the deed 

of his anceſtor &c: The better opinion.in the book was, that this ts no 

lea, becauſe nothing is demanded bur dammiges; afterwards tt 1s ” 

| tat 


Warranty. 


that it appeared by the Declaration, that the warranty was made a long 
time before the Treſpaſſe ſuppoſed to be done. Bryay, then peradventure 
it may be good, for this warranty proves the poflellion lawfull at the 
time of the entry, 11 H.7.15. | 

In Treſpaſſe upon the Stacute of 5 R:2. the warranty of the anceſtor 
was pleaded, Judgment demanded, whether againit the deed of the ance- 
ſtor, which comprehends &c. the better opinion ſeemed, that it was no 
plea, till the Freehold came in debate, 1 H.7.12.22. 

In Treſpaſſe upon the Statute of 5 R.2. brought by the husband and 
wite, the Defendant faid, that the anceſtor of the wife, whoſe heir ſhe 
was, did enfeoff ſuch an one with warranty, whoſe eſtate ſhe hath, de- 
mands Judgement whether againſt this deed, which comprehends warran- 
ty, whoſe rs the wife is &c. the opinion of the Court was, that this is 
no good plea in this perſonall action, otherwiſe it in aPlea of a reall at 
on, 15 Ead.g Fitzh. entry 42. 

Tenant in Tail of an Advowſon in grofle, gives the fame in fee to one 
in whoſe poſſeſſion an anceſtor collaterall doth releaſe with warranty, 
and dieth, Tenant in Tail dieth, the Church happens to be void, and the 
Grantee preſents, and the iſſue in Tail brings a 2 nare impeait, the De- 
fendant pleads the collaterall warranty of the anceſtor, and this was a 
500d bar, becauſe by his count he claimed the inheritance, but if he had 
claimed the Adyowſen but for years, or for the next avoidance, then it 
had beenno good bar : So in Treſpaſſe prima facie, the. warranty is no 
bar, becauſe the plaintiff is ſuppoſed to be in poſſeſlion, bur if he intitle 
him to the Freehold or to the inheritance, then it is a good bar: ſo in 
wafſt if he declare upon a Leaſe for life,ſo in afliſe if he claim by  legir, or 
ſtatute Merchant, it is no bar,otherwile it 1s,if he claim the inheritance or 
Freehold, and aJl this was granted by the Court, 15 Hey.7.9. 

Treſpaſſe for breaking ot his Cloſe, the Defendant pleaded the releaſe 
of the anceſtor ofthe plaintiff in his poſſeſſion with warranty, Judgment, 
whet!er againſt this warranty of the anceſtor without other matter ſhew- 
ed, acc. &c. The opinion of all the Court, except Caresby, that the 
plea was not good, becauſe the action was meere Perſonall, 12 E4.4.4. 

In Treſpaſſe, the Defendant intitles himſelf ro Lands by a& of Parlia- 
ment, becauſe they were ſeiſed into the Kings hands, and by his Letters 
patents &c. he grants the ſame Lands to the Predeceſlor of the defendant, 
and demands Judgment, if withour ſpeciall matter ſhewed againſt this a& 


of Parliament, ke ſhall be received to this ation, and it was not allowed 


by ſuch-concluſion, for it cannot be pleaded by way of eſtoppell in this 
aRion, becauſe if the defendant would plead in Treſpaſſe the deed of the 
anceſtor of the plaintiff with warranty, whoſe heir he is of this Land, 
and demands Judgment, if againſt the deed, which comprehends warranty 
' &c. This. is not of f-rce, becauſe theſe ations are all faid to be in pot- 
ſeſſion primafacie, and not in the right, ſo 1f he plead a recovery a- 
gainſt the anceſtor of the plaintiff, whoſe heir he is of the ſame _ 

an K 
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Warranty. 
and demands Judgment, if againſt this recovery &c. This 1s of no 
force, becauſe no Land ſhall be recovered thereby, but in an aſliſe or Pre- 
cipe quod reddat, they are good pleas -pleaded by the manner &c bur the 
Juſtices hold theſe pleas good to plead by the manner againſt the Plaintiff 
himſelf, as warranty made by the plaintiff himſelf, or recovery againſt 
the Plaintiff himſelf, but not where they are againſt the anceſtor (where 
note the diverſity) and ſo the Plea was not holden good, but the Juſtices 
held, that if they would:plead matters before, without ſuch concluſion, 
and colour given, that this ſhall be good without doubr, but without co- 
lour it would not be good, but in the Caſes before, '1t 1s is a good plea 
without colour, by cauſe of eſtoppell, becauſe where he pleadeth-an eſtop- 
pell, there is no need to give colour, and without pleading an eſtoppell it 
behoves him to give colour, 35 H 6. Faz.h.Treſpaſſe 1609. 

In Treſpaſſe for breaking his Cloſe, the Defendant pleads the warran- 


ty. of the anceſtor of the Plaintiff, whoſe heir he is by a deed ſhewed be- 


fore that made to ſuch Tenant of the place where the Treſpaſſe was 
done, whoſe eſtate he hath, and relyeth upon the warranty, atterwards 
he waived this plea without compulſion, and pleaded the Feoffment of the 
anceſtor with warranty made to ſuch an one whole eftaie rhe Detendant 
bath, and demands Judgment, if againſt the deed of his anceſtor, which 
comprehends warranty, withour ſpeciall matter ſhewed, this ation he 
ought to have, and this was held a goqd plca,z1 E.4.18,52. 

In an Afliſe of Common, the releate ot the anceſtor of the Plaintiff is 
no plea with warranty, becaule char it is of another thing, and alſo be- 
cauſe that the heir cannot defeat the warranty by entry into the Land, be- 
cauſe his entry into the Land is not lawtfull, ſo to bar him by the deed 
his anceſtor, where no Laches ſhall be adjudged -in him, it ſhould be hard, 
22 Aſſ.;$.34 £4. 3. | 

In an Ailiſe of common of paſture , the releaſe of the anceſtor of 
the plaintiff with warranty , is no bar, becauſe ;the warranty doth not 
extend to common, if he were ſued by a ſtranger of the Common, he 
iball not vouch by reaſon of this warranty, nor by conſequence ſhall bar 
him, bur the releaſe of the plaintiff, without warranty is good, but if it be 
with warranty, and he rely upon the warranty, it is not a bar, 33 Ed. 3 
Fuz, VVarranty 74. | 

In a fari: utrum, or Entry ſine aſſenſu Capitsli, by a Dean, Warrar- 
ty of the anceſtor 1s no bar, 27 H 6.Fitz. warranty 48. 

If a Parſon of a Church be diſſciſed of Land in right of his Church,the 
Releaſe of his brother with warranty ſhall be a bar to him for his life &c. 
In an aſlife &c. 34 Ed.3. Fitz.warranty 7T. 

In a writ of Dower, the warranty of the anceſtor of the Demandant is 
no bar, Fore cauſam, 43 Ed.;.Fitzh war 72 

Releaſe of the anczftor of the plaintiff is no bar in Dower, nor in a 
Lued permittat by Sulyard 21 Ed.q. 82. , 

Cel. and Vavaſonr agree, but Bryan ſaid, if he claim the Common by 
the ſame anceltor, it is a g00d bar, ih;dew. 


>; 
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If a manhave aRent-charge, or a Rent-ſeck iſſuing out of the Land, 
which is holden of his father, by certain Rent, yet if the father releaſe 
ta the Tenant with warranty, this 1s no bar to the heir,of his Rent- charge, 
or Rent-ſeck, as I underſtand the book, 41 eAſ.6. 

Inan aſliſe againſt a man and his Wife, and another, the third ſaid, 
that he was: enfeoffed by the husband and his wife, and voucheth them 
who were in Court, and would have warranted and pleaded in bar, and 
were not received, becauſe inan Aſliſe of Novell diſſeiſin, a man ſhall 
not warrant, unleſſe he will willingly warrant it, and it ſhould be alto- 


gether againſt the will of the husband , otherwiſe it is in other pleas 
where he ſhall be compelled ro warranty by proceſſe &c. 20. Ed.2. Fitzh. 


Warranty 84, | 


Things to be warranted. 
'XiL1V. Where warranty ſhall follow the eſtate, and enlarge it, 


or continue after theeſtate determined. 
A Man doth enfeoff one R. to him, and to his heirs, and aſlignes, 
and by the ſame Deed doth bind him co warranty by ſuch words, Ec 

ego vero pradift. & c. omnia, terras & tenementa contra omnes Gentes in for- 
w4 pred, warrantizabimus &c. Haxch. This warranty extends to the aſ- 
Ggnes of the Feoffee as well as to the Donor, and the laſt term a fine was 
pleaded here in the ſame manner wich warranty, /cil. informa predifta, 
and this was the ancient form, and I know this caſe was put, and adjudg- 
ed in my book, that the warranty was good by the manner, which was 
affirmed by all the Judges, 14 H.4.1 3. whereto agreeth Perkins 49. c.12 
Ead.2. and 6 Ed.2:By. warranty $2 & 66. | 

 Inan aſliſe itis admitted, where a man releaſeth to Tenant for life,the 
remainder over'in tail, the remainder to the right heirs of the Tenant for 
life, and the releaſe is with warranty to him and his heirs, and the Tenant 
for life grants his eſtate over and dieth, and he in remainder in Tail en- 
ters, that this warranty is determined, and void, for the releaſe ſhall 
enure to all the eſtates, and the warranty cannot enure but to him to 
whom it was made, and cannot enlarge his eftate, 44 E4.3.10. 

In a formedon in remainder, Sad. there where he demands 20 acres,and 
two Mills, we ſay,that F.his Uncle enfeoffed us by this deed which is here, 
and bound him and his heirs to warranty, and we fay, that at the time 
of this feoffment, the place where the Mill was afterwards ſet, was then 
Land, and paſſed as parcell, and the deed was read, which was, 20 acres 
of Lagd, and one Mill, Et ego volo &fc.warrant, &c. omnes pred. terras, 
 cumpratis, paituris, hemagits,” & fervitiis liberum tenementum, (un om-- 
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Warranty. 
whus/uit pertinentiis, Pare. as tothe Mill, he had not warranty, which 
did extend itſelf &c. by reaſon whereof we pray ſeiſin thereof, for in 
| that he granted ſo much, and one Mill, he ſuppoſeth that the Mill is in 
groſle by it ſelf, and then it cannot be compriſed within theſe words, 
omnes terras. Herle the deed willeth ownes terras cum pratis, paſturis, & 
cnm pertinentiis Fc.warr. & Parn. A Mill cannot be appurtenant to Land, 
nor parcell, nor more, for it doth ſuppoſe a thing in groſſe.. Herle, ir 
ſeems to us, that it takes to the whole Deed notwithſtanding this grant 
&c. 7 Ed.z.50.Fitz.Warranty 45, | 

An Annuity was granted to one and his heirs,and warranted for him and 
his heirs, to the Grantee and his heirs, and the opinion of the Court 
was, that the annuity is taken away by the death of the Grantor, be- 
cauſe, that it was not granted for him and his heirs, and the warranty is 
of force when theeſtate is determined, a H.4.13. 

Where Lands _—_ totwo and their heirs, leaving out ſwss, with 
warranty to them their beirs, - that they have bur eſtate forlife, and 
the warranty doth not amend the eſtate, for it doth not alter, but enſue 
ir,and is determined with it,and is as it were a- Covenant, for if aLeaſe be 
made for life with warranty in fee, this ſhall not enure but for life, by 
Forteſcue 19 H.6 74.29 H.6.35.and 22 Hex.6.15.adjudged:.So if a Feoff- 
ment be made in fee with warranty in tail, this alcers- not the eſtate, 
but he hath the Fee, 10. and 11, Eliz. (atlys agrees of a Leaſe 
for life. | | 

Leaſe, pwr auter vie, with warranty in fee, it enlargeth not the eſtate 
in ſeita ad molendinum, 17 Ed.3 67. | | 

If gift in tail be made with warranty in fee, vis to him, his heirs,and 
_— and he makes a feoffment, and dies without iſſue, the donor 
ſhall be barred by this warranty, 7 fd 3.34. and 46 Ed. 3. 4. agrees, for 
the warranty extends to the aſlignes. | | 

L2nere, Where Lands were given to husband and wife, and warranty 
to them in Tail, if it were tail, or not, 12 Aſ.16, but 12 Eq.s3. Fitzh. 
Tail 3. thatit 15 Tail, Perkzns 38. contrary, but for life &c. for by wat- 
ranty in the deed, the eſtate ſhall not be altered. | | 

_ If Leffor for life releaſe to the Leſſee all his Right with warranty, to 
him, his heirs and aſfignes, yer his eſtate is not altered, for the heir can 
_ not have warranty, if he hath not eſtate, 7 Ed. 3.6. & 7. in the ſame 
Opinion. 
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| XLYV, Whether warranty extend to another eſtate; 
ons facies out of a Fine againſt a Tenant, the husband and the wife 
vere received for default of the Tenant, and ſhew unto the Court,that 
the husband and wife did teaſe to the Tenantthe Tenements for term of 
| = | life, 


Warranty. 
fife, faving the Reverſton to. them and the heirs of the wife, and ſhewed 
a dcerd of the anceſtors of the Demandant with warranty ;to the ſame wife, 
to her,and her heirs of her body, ſaving the reverſion &c,and demands if a- 
inſt &c. Belknap, by the deed ſhewed, the wife had but a fee tail, and 

Hehad refeived aReverfion in fee, of which ſhe is now received, where- 
by Judgment, if to this warranty which extends to another eſtate, the 
Law will put us to anſwer. | | 
. Finch, Ifſhe were to dereign the warranty, ſhe ſhall not be warran-_ 
ted of another eſtate, but ſhe may counterplead the warranty , but in this 
caſe of rebutter,not; MH. 45 Ed.3.18. | 

- Note, that Hi// faid, if Tenant in Dower alien in fee with warranty, 
and a-Wric be brought in the life of the Tenant in Dower, and before 
the time of the Plea,. the woman dies, by her death, and by her warranty 
the heir ſhall be rebutted. Scrope Tuſtice, the Law is otherwiſe, for if he 
could fay, that if he took his freſh ſuit upon the alienation, living the 
Tenant in Dower, he ſtall not be rebutted by the warranty of the 
Tenantiin Dower, after her death, 3 £4.3./r. Nor. Fitz. warranty 62. 

In a Formedon 1n diſcender by Y.. againſt {*. of a giftmade by B. and 
Cc his wife , Belk, one R. great Grandfather of #7. now demandantr, 

avethe Lands to ÞB. and C. his wite, to them and their heirs in fee, and 

ound hinrand his heirs to warranty, and C. died, and B. the husband 
furvived, whoſe eftate the Tenant hath, Judgment, it againſt the deed of 
his anceftor &c. Chel/d. this R. 1s the fame perſon, which we have ſup-. 
poſed, who gave in fee tail to the ſaid B. and C. and fo his plex is con- 
craty toour Writ, for which we will aver our writ. Belk, I rely wholly 
upon the warranty. Chela, ſhew then how you have his eſtate. Thorp. 
The moſt ſtranger in the world hal! be well received to bar you by the 
warranty, without ſhewing how he hath his eftate, bur in caſe of voncher 
he ſhall not be received, and therefore anſwer. Che/d, It is not the Deed 
of KR. our Anceſtor, iſſue takengand others were of a contrary opinion, T. 
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XLVI, whether Warranty ſhall bind the right which comes of a 


younger time, 


7 7Arranty goes to no more but tothat which is of the part of the 
V party, for if husband and wife levy a Fine with warranty of land 
of the husband, yet ſhe ſhall have her Dower, 25 Ed: z3.Firzh. Dower, 137. 
and 13 Edw.2. Fitzherbert Dower 160. 19 Ed.2, Firzhebert, Dower 165. 
agreeth, = E | 
' Aſſignment of Dower with warranty wichout impeachent of waſt is 
ng bar ina Writ of waſt, 16 H.7 4. £ = 
- Releaſe to Tenant for-life with warranty is no barr of Condition bro- 
, Mmmuamum 2 ken 


Warrants. | 


ken after, ſo of waft or forfeiture committed afterwards, fo of theheir- 
£0 the difleiſor of his father, in the life of his father, without warranty, 
42 Ed.z 6.cap. as it ſeems of waſt, tamen quere. Ty 
If the husbaud diſcontinue, and the iſſue confirmwith warranty during 
the life of his mother, who after dieth, he ſhall be barred by this war- 
in {ur cus in vita, butif there were not warranty in the deed, won velcret 
IO Ed.z Fitz.Warranty $2. and Fitzh. Confirmation 24. agree,if hecon- 
firm the eſtate of the difſeiſor of his father, he ſhall not be barred without 
warranty. | RE 
By releaſe of the father to the difſeiſor of his Grandfather with; waranty 
ranty, which deſcends to the Son, ſhall bar him of entry, and action for 
the Land in Fee, notwithſtanding the right deſcended unto him after the 
warranty, if the father died firſt, and che Grandfather after : So by re- 
leaſe. of the elder ſon in. the life of his father, Lirrleton fol. 159. place 


I1.0 I2. 
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% LVIT. Whether warranty can be divided 


It a Precipe qued reddat, Tenant-in ſpeciall Tail hath iſſue a daughter 
by his wife, and diſcontinues with warranty, the wife dies, he takes a- 
nother wife, and hath iſſue another daughter, and dies. The elder daugh- 
ter takes a husband, and ſhe and her husband bring a Formedon, and the 
Tenant youcheth the daughter wife of the Demandant,, andthe other 
ſiſter by a ſtrange name,. the wife demandant appears, the other makes. 
default to the /equatur, whereby the Tenant rebutted againſt the Deman- 
dant by the warranty, and aſſets deſcends for one moyety, and for the 0- 
' ther moiety the Demandant had ſeiſin of the Land (which note) for he 
- Cannot. rebur for the+whole, becauſe the warranty deſcends onely upon 
the wife of the demandant, and ſo ſee a warranty ſevered, 45 Ed. 3.234 
Note, where there be two parceners, and the one alieneth her part, and 
the other is ſued, there becauſe ſhe cannot have aid of her coparcener,ſhe 
may vouch alone; and ſhall have the warranty alone, by Finchand Kni- 
vet, & non negat#r in formedon, and. ſo obſerve the warranty ſevered, 
and ſhe ſhall have it onely for her moiety, 38 Ed.j3..20. Brook, ware 
ranty 27. - 

In a formedon; the Tenant pleads joint-tenancy with f. XN. the De- 
 mandant ſaid, that ?.X. is his villain, and the opinion of the Court was, 
the joint: tenancy. ſhall ſtand, for otherwiſe the Tenant ſhall loſe his war- 
ranty,. for both ſhall joyn in voucher, ſo long as the joint-tenancy con- . 
' finuerh, bur if it bedevered by lawfull entry, as where the Lord entreth 
 mtothe-moiety of hisvillain, there.the other in Pracipe quod reddat a- 
cainſt him, he may vouch alone, for the jointure is fevered, the ſame Law 
1s where his moiety is recovered againſt him. 20d Nota, and ſo _ 


.. Warranty 


the warranty divided in ſome caſe, 48 Ed. 3. 16. and48 Ed.z,1 2. War- 
 ranty of an infant is void, and yet if an infantand a man of full age make 


warranty, both ſhall be vouched, and upon the age found it ſeems that 
the other ſhall warrant the whole. | 
- Note, where a man and his wife do render Tenements by fine to one Z. 
the-husband and his heirs ſhall warrant onely, ' and not the wiſe nor her 
heirs," 10 Ed.z.27. Fitzh.Warranty 54: EE | ; 

: Note, that where two make a Feoffment by deed, by the words Deds 
et conceſſi, and the one dieth, the other ſhall warrant the whole, and if an 
infant and a man of full age make a feoffment with warranty, he of full 
age ſhall warrant the whole, which ſee more fully, Bro. recovery in value, 
39. 39 E4d.3.26. and Bro war.g8. | 

If a man enfeoff A. and 'B. with warranty, who enfeoff /9. N. who 
1s ſned, and voucheth-the two, who vouch the firſt Feoffor, and after 
one of the two makes defaulc, and the other appears, he ſhall kave the 
warranty againſt the firſt Feoffor, and ſo is the better opinion, 11 Ed. 


4-8.and by Leddiegton, if two joint-tenants, be ſned, the one appears, and 


the other. will render or make default, he which appears ſhall have the 
whole warranty: but by Aſcxe, if- there þe two joint-tenants,and the one 
enfeoff a ſtranger of his part, the warranty is taken away, which LZud- 
dington denied not, Concord 11. Ed.q.8. 5. Hen,g.7. | 

Þo it.is where two warrant, andche one had nothing, and maketh de- 
fault when he is vouched, the other ſhall warrant the, whole, ſee 39 Ed. 
3.26. 41 Ed.3.30. - | 

Father and ſon purchaſe jointly, the father aliens the whole with war- 
ranty anddies, this is no bar to the Son, but for the moiety, by Lir.fok 
157.pla.5. agreeth 22H. 6.52. becauſe it did. commence by diſſeiſin, as 
to the moiety, otherwiſe by Her/e,13 Ed.;3.Fitzh warranty 25. 

In an Aſliſe of Novel diſſeifin, where the deed. of the anceſtor was plea- 
ded in Bar, and it was alledged that he had nothing , but jountly with 
the Plaintiff, for term of their lives &c. this was in an afliſe before Hz/l, 
and by Judgment it was a baras to the one moiety, and. he recovered the. 
other, 19 Ed.z. Fitzh. warranty 38. 


If white acre and black acre be given to 7. S. and ?.K. and their heirs, | 


to-have and to hold white acre to them and to their heirs, this habendrns - 
is void, but if this acre be warranted to them, this warranty is good, not- 
withſtanding, that it extends to the whole Land which was given, Perkans 
fel.36.G ,7-ple. 176, 5 a os Bens 

- TheFather and the Son joint-tenauts in fee, the Father, makes a Feoff-_. 
ment of the Land with' warranty, and. by the Livery outs the Son, and . 
ceth, in an aſſiſe-brought by the Son of the Land, the warranty was 
pleaded in bar of the Land, agg} adjudged upon the ſhevving of the joint: 
gurchaſe,that he/ſhall recoyWthe moiety,and:for the other it ſhall be a 
bar, 13 £d,3.Fitzh. Warrenty..24. Litttieron fol. 157..pla.s. agreeth,. an 
13. 4/55/e 6:accord. yvhere there vvere four Joint-jenants,and the one be- - 
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ing Father to one of the others, made a-Feoffment with Warrknty of the 
Land and died, and the two others dyed, the Son who was the: fourth, re- 
covered three Parts; andi9.E.warrantie 38. agrees with the former 
caſe. TE | 
The Father and the Son ſciſed to. them, and the Heirs of the Son, the 
Father-makes a Feoffment of the Land to the Tenant in the Afſize; with 
Warranty in Fee,and dyerh,and it was adjudged that the. Son ſhould re- 
cover the Land by xy. Herle as its ſaid, quere veritatew 13. Ed, 3.Br. War- 
ranty 25.13.<Aſſize 7. adjudged accordingly, where two Joyn-Tenants 
and to the Heirs of one: Buc the Reporter ſaith, 2nucreif the Tenant for 
terme of life were Anceſtor to the other, I doe beleive, chat then, he ſhall 
be barred of the moyety. —« | | ot 
If Land be given to the Father and the Son, and co the Heirs of the 
body of che Father, and tbe Father alien the whole with Warranty and 
dieth, as to the moyety the Sorvmay enter,for it commenced by diſleiſin, 
and as tq the other moyety he ſhalt bave bissQion;; yet; it.is to. be conti- 
dered, whether he can enter intoany-parcell, for then the Warranty as to 
chat part is defeated,and one and the ſame. Warranty by one andthe ſame 
Deed, cannot ſtand in part, and in part be defeated, by Newton and P aft- 
ox, but ſee Fitzh. warranty 4. their opinions to the conttary abridged of 
the doubt of e/rox'2 2. Hen; 6.5 1, by all. g5 «1 
If there be two Joynt-Tenants, andthe one makes. Feoffatent of his 
parte, the other ſhail have the Warranty of the moyery becauſethere 
was no default in him 29. P4d.3. Fitzh. warranty 70. | 
Two Joynt-Tenants or Parceners make partition, they ſhall have -aid 
one of the other to have the Warranty Paramount, the Reporter ſzith, 
quare ofthe Joyn-Tenants, if they ſhall have the aid 2. H.6,7. Karf. 
ifa Viltain and a ftranger parchaſe Joyntly, and the Lard of the Vil- 
lain'entereth into the moyety, the other hall kave the Warranty of the 
moycty. So,if the Eftate of the Villaine be defeated by Entry, or Reco- 
very 48.E4d.3.17. + - © | : . | 
If there berwo'Coparceners, and the one alieneth his part, the orher 
ſhall havethe Warranty for the moyety 38. £4. 3.20.” | 
If twobe vouched and one makes: default ; Jidgment is given for this 
moyery, the ocher enters in the Warranty for che ocher moyety. But if 
the Voucher releateth the Warranty to the one, the Warranty ſhall not 
be divided but extin& in-the- whole.- By Finchder. Skipwith contrarie, 
quere hac 48 Ed.z.s: Finch. Agreeth of the default 45.Ed.3.23.. 
_ -- If Tveuchtws, * end ſhew their Deed to bind thtm;; and the one ac- 
knowledpeth ir, and the other denies ir, upon which come co iſfue, and 
it is found againſt me , I ſhall recover againſt rhe other, but che mayety; 
burtif 1 h2d demurred upon him upon his gghnowledgment ,* and not ens 
fwered:the other ” 1ſhdulÞhave recover8rbe whoſe Warranty afaieft 
him, by-Sreve; So where T vouch two,- andthe one faith}. he is 'wichin 
ave and I ſay he is of fullage, and ir be founÞ;apairdt me; Þ- hab —_— 
— agair, 
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ogeinſt the other, &e. but the Moyery, notwithſtanding his ack nowledg- 
ment of the Deed, and ſhall be barred againſt che infanc forever, 18 £.3 
23. warranty 75. Rig ; ; | 
Two parceners make partition, the one being ſued prayes in ayd of the 
other, who is returned ſummoned and ſevered, now the other ſhall have 
the warranty patamount, 45 E: 3. 23. Finch; Ef OO 
Foar parceners were vouched, three made defaulc after defay'c, where. 
by ſcifia was awatded for three parts, and as to the fourth, :the other an- 
ſwered, 19 E.2. Fitzh. Ayd 172. | | 
If two have warranty of me, 2nd the one releaſeth to me, this ſhall nor 


bar che other ,' otherwiſe of an Obligation; 19 Zdw, 3. Releaſe in 


Srath.” tie 47 | . = 

If the eldeſt ſon enter into the whole,and makes x feoffcent with war- 
ranty, and dyes withont iſſue, the younger ſon is barred for one Moyety, 
that is to ſay, for his own moyety, and he may have his Formedoa of the 
other moyety, £ir.fol.160, p/a 16, * 


XLV III. #hether a thing which come in lieu of another thing, 
ſhall be of the ſame condition, 


FI recover land in value, and after I am ſued for the ſame land, I ſhall 
| fa youch by reaſon of the firſt warranty, becauſe it was once execy- 
red, becauſe it cameinlieu, but where I am enfeoffed of a Rent with 
warranty, and after the Land comes in lieu of the Rent, 1 ſhall not have 
the Warranty of the Land, becauſe a Covenant is taken ſtritly , by 
wwilbpe © 7 <- OO | 
rs cf ſay, That if land come inlien of Rent by Eſcheat, that hee ſhall 
the warranty of the land, 45 E.3; Fitzh.2oxcher 72. 


In a Formedon againſt an Infant, where his Anceftor was ſeiſed of a + 


Mannor,of which this laid in demand was holden, and dyed , and after- 
ward the Tenant was attaint of felony, and he entred and prayed his ape, 
and dad-it, beeguſe the fandcatne to-him in licu of the Seigniory , which 
Seigniory to him deſcends to youch, now by the Warranty made of the 
Seigniory, 6 H.4 1.16 E.3. age 46, | 
 1fRent, be held by ſome ſervice, and the land be come in lien of the 
Rent, in the ſame plight as the Rent was, the land ſhall be, 1 Hes: 4. 4. 
Hanck, _— | | 

If a: Seigniory in'grofs-be granted to ani ve, and the land eſcheat,)the 


feoffee ſhall be ſciſed to the firſt uſe, ſo if the feoffet recovec land in value, . 


upon a voucher, 14 H.8.7.9. Fitzh. and Pole, | : 
If a Mannor and the ſervices of the Tenant were granted by fine, ifthe 


lzad comes iato the hands of the Tenant: by eſchest; rlie Conuſee ſhall 


have &Scrre facies, of the land, becauſe it eame in liew; &c,. 
RET | | So 
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So in a Formedon by Tenant in taile, of land eſcheated, the warranty is 
eaken away,.1$ E. 3. | 45-6 " 

So if aSeigniory be allotted to one Coparcener,and after the land efſ- 
cheat, vhereof ſhe is ſued, ſhe ſhall have ayd, pri rar, of her companion 
16 E,3. Fitzh. age 46: and 10 E.3-58. | 
'- Att Abbot recovers in value by reaſon of the warranty of the Anceſtor, 


this is no Mortmain, for it-is ao new purchaſe, 45 E.3.58: 


| Leſſee for liſe rendring rent recovers in value againſt his Leſſor , hee 


| ſhall not pay any Rear, for this ſhall be recouped upon the extent, 22 «/- 


fe 52. 


% 


 Soifhe hath aLeaſc for life without jmpeachment of waft, and recove- 


 rethid value; he ſhall now hold this as ſubjeRt to waſt, ſoif land diſcend 
| to one wha recovers in value other land, to which another man hath title 


to enter, yet his entry ſhall be lawfull, 34 «{ſſ: 

So of land recovered in value, if he be ſued, ;be ſhill not have voucher 
againe, unleſſeit be a warranty in Law; as upon exchange, 34: A/i/e 
bx: 17 | 
Right of Diſclaimer,where it eſcheateth afcer the Seigniorydoth difcend, 
the plea ſhall not ftay for the land, for that did never diſcend, bue 0- 
— ifhe had demanded the ſervices, Yide 4 I. fol. 137.f. In (+ 

4Uit. 


KLIK. I#hether warranty being reall may ve goodof a thing in 

the perſonalty. 
FI*Enant in taile of an Advowſon in groſs, grants it to #:X. in fee,and 
the Anceſtor collaterall co the Tenant ia taile doth releaſe with war- 
ranty, and dyeth without iſſue. The Tenant intaile dies, the Church 
voides,#”. N, preſents, and the Iſſne in taile brings a quare iwpedir, and 
the other pleads the releaſe with Warranty, and it was adjudged a good 
Bar, becauſechat he claimes the inhericance, otherwiſe if he bad claimed 
but for Terme of years. But it is a good Bar ia Waſte, where the Plain- 


tiff declares for terme of life, but it is no. bar againſt bim that claimes by 
' Elegit or by Statuce Mecebant, but if he claime the freehold it is a good 


Bar,qued nota,15 H.7.9- and by Haxk Warranty is no Plea in Treſpaſſe, 
for it is a Covenant real, and Treſpaſle is in the Perſonaltie 14: H: 4. fo. 

; | x 
A man doth mk a Leaſe for years and Covenanteth to warrant'the 
Land &c. The Leſſee is 0u:ed by wrong, he ſhall not have Covenant, 
otherwiſe ic were,if it were upon gnelder title: And no man ſhall have 
advantage of Warranty reall,if he be-not Ter-Tenant, as by Voucher or 
Warrantia Charta,otherwiſe it is, of a perſona]ll Warranty (as above) for 
if he be outed, &6, he may have the benefit of che Covenant, &c. = H. 
: e'Jo 


Warranty. 
H. 83, 3.and 22 H. 6: 52: agreeth, For if Leſſee for years be outed by him 
thac hath no right, he may bave his Action of Treſpaſfe , or Ejefione 
firme ; Otherwiſe it ſeemeth of a Warranty of Freehold, and he is ſued 
by him that hath no right, yer hee may veuch by this Warranty. 

In a quare Impevit it was ſayd by the Juſtices, That in Treſpaſſe done 
in Land , Collateral] Warranty is no plea, becauſe the Plaintiff is ſup- 
poſed to be in poſſeſlion , bur if hee intitle himfelfe afterwards co the 
Frecbold, then itis a good barr: quere snde, for it appears often 
times that itisa good Eſtoppell ia Treſpaſſe, afrer that the Freehold 
comes in Debate; but no bacr, for the Warranty is Reall, and the A- 
Rienis perſonall 15 Hes: 7: 9g: 21 Hen: 7: 32; That Warranty upon a 
Leaſe for yeares isno plca in Treſpafſe, by two Juſtices , the third being 
of a contrary Opinion, [dro qzerc,and that he may have this aRion of co- 
| venant therenpon, . X 

In Treſpaſſe upon the Statute of 5 Rich: 2: The Defendant pleads a 
Leaſe for yeares of the Anceſtor of the Plaintiff , and Confirmation 
made by the Plaintiff to the Leſſee with Warranty, and Judgement de- 
manded , if againſt this Deed which doth comprehend the Warranty , 
& Cc; 

Brooke , The Warranty is no plea, for it is but of a Chattell reall, 
upon which no Action lyeth , in which a man may vouch or rebar. 

NeWport and Elior , A Grant of aVVardis good with Warran- 
ty, andinaVVritof VVard, the Grantee may vouch or rebut; And 
Fairefax agreeth with Brooke, Ard that it is not but as the VVarranty 
of a horſe, 

Juſtice Read, Inan Aſſiſe by Tenant by Statute Mercbant , Colla- 
terall V Variancy by the Anceſtor of the Plajntiff, is no barr, for it is 
bur a Chactell reall , although the V Vrit be, Ver de hibero Tenewento, 20 
Ho714: | 

It a man make a Leaſe without VVarrabty, and a ſtranger entreth by 
aticle , the Leiſce ſhall not have aQion of Covenant againft .the Leffor 
h:mſelfe, for be hath noe broken the Covenant, and alſo there is no 
VVarranty , yet by Needham, hee ſhall have Action of Covenant, be- 
caufe the Lefſee hath no remedy, quere 32 H.6. 32. 

If a woman purchaſe a Ward, and take a Husband and dyeth, the 
Husbard is ſued of the Ward, he ſhall have the V Varranty ofthe Feoffor 
of the wife, beciufe it is a Chattell lawfully vefted in him, and although 
he be a ſtranger thereunto, and the ſame Lawis , where it is ſued in the 
life time ofthe wife , 29 £.3.48. Fitah,Har. 74. 
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| L. How 4 Chattell ſhall/be warranted. 


Ote, by Hzſſey and the whole Court, if I bargain with f. PF. for a 

N ching for 20s. and warrant it, and I deliver to him the thing ſold, 
if he be deceived he may have an action of deceipt, notwithſtanding he 
hath not paid me the money, becauſe I may have an action of Debt ac 
my pleaſure, 9 H.7.21.Cexcord 5 H.7.18.for here the warranty goes with 
the buying, but contrary, if I ſell at one time, and afterwards I warrant it 
at another time, the warranty is void, as of a horſe, grain, & ſmilibas, 
ut dicitur, and with this difference agrees 5 H.7. 43. and Dyer fel.76 p!. 
28. in the caſe between «Fudrew and BoWhey in the Kings Bench. 

Deceit in ſelling falſe ſtuffe, knowing the ſame to be falſe, and the war- 
ranty to be good, and by the Court there is no need of warranty, vvhen 
the vendor knoweth it to be falſe, or corrupt, and otherwile it is, where 
I-know not this, and upon the knowledge, an action of the caſe lieth, 
without any warranty, 20d neta, 9 H.6.53. | 

Deceit upon warranty of cloaths, upon ſale of them to be in length 
thirty yards, where they were bur of twenty two yards, the Defendant 
_ faith, that the property was in 7.2. and he, as his ſervant, and by his 
commandement ſold them, withour that he ſold them modo & forme, and 
by Littleton, although it were the ſale of the maſter, by which the ma- 


* ſter might have an'ation of Debt, yet this is the warranty of the ſer- 


_ vant whois the Defendant, and an action lieth againſt him, for it may be 
that the plaintiff would not have bought them, bur upon truſt of the war- 
ranty of the defendant, yet by Choke and Bryan, deceit lieth nor, where it 
is ſold of one by the warranty of another. 2«ere, for it-ſeems that an 
action upon the caſe, upon an Aſumpſit for ſuch aſumme will lie. Bryas, 
if aman ſellto me ſeeds, and warrant me that it is good, where it is, 
naught, or that they are ſeeds of ſuch a Countrey, which is falſe, deceit 
lieth, for I could not know them, but by him, if he warrant that the ſeeds 
ſhall grow, this isa void warranty, forthar is in God. : 

And ifa man ſell mea horſe with one eye, and doth warrant me that he 
hath two, this warranty 1s void, for that the vendee might ſee whether 
it were: ſo. ov not. Choke, warranty that a horſe ſhall carry a man 30 
miles a day as void,. for hecannot warrant a thing to come. Fairfax, a 
man ſcllscloath-A£#rrex colour, and doth warrant, that it is blue, this 
warranty 15 void, beeauſeit appears to the view. Bryan, if the vendee be 
captas oculis, deceit lieth there. Fairfax granted the firſt Caſe, that if it 
faileth in length, deceit lieth, for this doth nat appear by the view, but 
by-meafaring, 11 Ed.q.6. + ” 
 Inan Aſ«mpſit, Bowhey the defendant ſuch a day, year and place did 
aſſume upon himſelf for 20 Marks, whereof the moietie was paid in hand, 
and the reſidue at certain times between them agreed to be paid, that _ 
| woul 
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would deliver at fach a place within four days afcer ſuch a feaſt four hun- 


dred pounds of good and merchantable waxe, the Deferidant to defraud 


Andrew the plaintiff, ſucha day which was before the Feaſt, delivered * 


to the Plaintiff act the ſayd place 373 pounds of Wax mixt with Roſin and 
Turpentine; affirming and warranting the ſayd 373 pounds to be good ; 
able and merchantizable , where it, was not ſo, and becauſe the Warran- 


ty was not upon tbe contra immediatly, but a moneth after, this was 


not good, and the deceit there was not reſponſible nor materia!l, Dyer 
fol. 76. plac. 28. 


 ——_——__ 
ee can - 


LI. If Warranty being altered, the eſtate ſtall continue. 


| re ol. 159. pla 14. Warranty upon releaſe -ofthe middle Son , | 


diſcended to the eldeſt is collaterall , and barrs him, to avoid the dif- 


continuance of the Father, but if the eldeft ſon dyeth withour iſſue, the 
youngeſt ſhall hare a Formedon, for itis lineall co him, P.6, Eliz. It is 


 granted,ifthe eldeſt ſon were once barged in a Formedon, by collaterall 
warranty; 19 H.6.62. A/cxe agreed, and the opinioa there is, that if col- 
Jaterall warranty diſcend to the elder heir male by ſuch tail, who had iſ- 
ſue a woman child and dyerh, the younger ſhall be barred thereby, ſo 
ſhalſ his iſſae, being in by diſcent. 
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LI. i#ho hal take Advantage of warranty. 


O man ſhall take advantage of a Warranty reall , if be be not Ter- 
” tenant as by voucher or #arrantia Charte, otherwiſe it is of War- 
ranty perſona), for if he be outed &c. he may bave an aRion of Covenant 
26HB8.3. and 22 Hes. 52. | 

. If three be enfeoffed joyntly with warranty, and two do releaſe or ſur- 
renderto the third , he may dereign the firſt warranty by voucher, or 


Writ of z7arrantia Charte, becauſe he is in by the firſt feoffor, and not 


by him who relcaſeth or ſurrendreth, 2#27s if the ſurrender be good, 
but it ſeems if one releaſe to one, there the one is in by the orher, and hee 
ſhall not dereign the firſt warranty, as the caſe is in the 33 of H. 8. and 
where all dye but one; he which is in by ſurvivor, may deraigne the ficft 
warranty, 40 E.3.41. | 
By Caxdi/h, In a Formedon, if Tenant in tail with warranty enfeoffe;h 
his ſon within age, and dyeth, he may dereign the warranty as heir to his 
Father, becauſe he is remitted, bnt if he were enfeoffed at full age he ſhal! 
not dereigne it as heir, but as Aſſign. Note the diverſity , 40 Ev. 3. 
44 - 
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One Copercener being vouched, prayes in ayd of the other who was 
within age, and that the plea may ſtay, the demandant ſaith, rhar the par- 
tition is deſtroyed by the feoffment-of the Grandfather to the father 
ofthe Vouchee , and yet by the Court hee ſhall have Ayde, 43 Ev. 3. 
23s Z; ; 

Tabbed, A man miy have Warraxtia charts becauſe hee fears to be 
ſfucd, and recover Pro /oco & tempore, but no execution ſhall be awarded, 
bur if after he be outed, he ſhall have his warranty upon the firſt Reco» 
very. [2 | 
| Pareiarle, In a Precipe 9nod Reddat the Tenant voucheth, the Deman- 
dant recovers, and the Tenant over in value, there the Tenant ſhall never 
have execution, if the Demandane take not execution apainſt the Tenant, 
for he is not to loſe, and the ſame Law'is of a Recovery in a #arrauntia 
Charte, and by Paton and others, a lawfall entry or Recovery made or 
had by a Rranper by an elder title, before that which: the Tenant hath 
vouched in a Precipe quod readat, or before requeſt of Warranty made 
in aſliſe,ſhall defeat the warranty,contrary after voucher or requeſt made. 
Otherwiſe of a releaſe made by him who hath entred lawfully, for that 
doth not determine the warranty , for the poſſeſſion continues as to that | 
reſpeR, 21 H. 6.15, 23 H.6. 22. 

A.man ſhall not take advantage of a warranty which is deſcended up- 
on anathers poſſeffion in w hich it was not made, as the Lord by Eſchear, - 
he ſhall not take advantage of the Warranty made to the Tenant, 29 «f: 
34. and in an Afiſe by A. Þ. the Tenant ſayd, that the mother of the 
Plaintiff Tenant in Dower did lcaſe the land to her villain with warranty, 


whoſe heir the plaintift 15, and demands judpment &c. and becauſe thar 


he ſhewed not that the Tenant in Dower died during the ſeifin of the vil- 
lain ; fo that the collateral! warranty mighe diſcend upon the poſſeffion 
of the villain, fo that the right was extin& in his poſſeſſion :- Therefore 
the Aſſiſe was awarded, and Sic vide, chat the warranty which deſcended 
in another poſſeſſion who is in,in the poſt, as here, from the Lord of the 
villain, doth not bind, and ſo by the Court, if he hid Chewed that the 
warranty had bonnd, and the Plaintiff barred againſt the villain, he had 


now been barred, and Sic vide, thieche Lord may rebue by warranty dif- | 


cended in the poſſeon of his villain, 32 Aſp. 27. 

By Scbard, If land bewarrantedto a man, it is certain that his heir 
ſhall not have the warranty unleſs thit he be named. no more the heir of 
the aTign, Scone contrary, for that right which isin the Father, deſcends 
to the (on, whereupon Schard ſayd, we had not the land by diſcent, 19 E 
2. Fitzh, warranty 85. | 

He in Remainder being received upon default of the Tenant in tail af- 
ter poſſibility, &c. pleaded warranty and admitced but for other cauſe, it 
was holden no bar, 45 ZE 3.18. according, 38 £3.32. 

Tenant in tail makes a feoffnent to the Father and the Mother, and to 
the heirs ofthe Father with warranty Abe Father dyes, their heir hath the 


poſſe ſſion 
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poſſeſſion of the Land, 8ndrebutes, but voucheth not during the life of 
the mother , 11 E.3.agc6. PerStoxff, but if he had come to the poſſe. + 
ſion by the ſurrender of the mother, it ſeems clear] y that heThall vouch, 

Ifl enfeoff one , and warrant the land againſt all men, arddo rotſay 
that it ſhall be to the feoffee 8nd his heirs, yet this enſues the words of the 
feoffment, 22 £4.55: Kebble and 7exxey Juſtices, 2nd 12 Ed. 2. Stath. 
Warranty agrees adjudged a good barr, Firzh. roucber 262. ogreeth, 
and by this warranty he and his heirs ſhall be beund ro warrarty, asif 
they were named. | 

A feoffment is made to two, and warrants Ju forma predifts, it ſhall be 
tended co them, their heirs and aſlignes by all the Juſtices. And Hancke 
ſayd, he conld ſhew this adjudged, and that upon Livery made in the time 
of E.2. that the warrant is gocd bythe manner, 14 H.4.13.Perkins 54 
accords, that he ſhall be bound and his heirs &c. 

Feoffment with warranty to the feoffee, & hiyedibur prediftis , this 
ſhall be to the heirs ofthe ſeoffee, Perkins 41. - | 

If Tenant in tail hath warranty, and is difſeiſed, and one who hath an 
elder title recover by Aflife spainft the difſeiſor, the Tenant in tail hath - 
no remedy for the warranty again the Donor, 4 H.5: 2, ay. | 

It ſeems-by Skreew, 3 H.q-t. That without re-entry this Tenant ſhall 
not have advantage of the warrantyto his Anceftors Eftate 46. E: 3. 18: 
this is to rebut, not to vouch. 

It ſeems by the book, 2g Af. 34 The Lord by Eſcheat ſhall take advan- 
tage of the warranty of him that is dead, © weve, Butit ſeems otherwiſe 
thereif he which made the warranty ſurvive him who dyed , &c. then it is 
no bar, 18 Ed.3.29. Thatin the firſt caſe he is not barred. 

The Aſſign rebuts by warranty, although he be not gamed, for it runs 
with the inheritance, not ſo of youcher, by Hi//, 14 H.q.5. 21 H.7.9. Pell 
agreeth tothe Diverſity, 19 E.3.29:Th. agreethto the diverſicy; that he 
flzll rebut, but not vouch, without the word 4ſfgxe. | 

If Feoffee with warranty releafeth ro me his Diffeiſor, I ſhall be his AK 
fignee to rebutr, 46 Aff. 39 Thorpe, for the ſecond or third aſſignee, hath 
pleaded warranty , it be be Tenant in aſliſe; and fo was the opinion 
clearly. | 

A woman doth purchaſe a ward, and takes a hushand and'dyes, the 
hus band ſhell have the warranty of the Feoffor of the wife, becauſe it is a 
chartel] lawfully veſted in him, yet he is a ſtranger thereto, ſo it is if he be 
be ſued in the life time of the wife, 30 £.,3.6.and 14. adjudped 29 Zdw.g, 
Stath. warranty, the husband pleac's this, vide 29 E. 3.48. | 

Feoffee with warranty makes a feofiment with warianty, and takes 
back the Eftate to bim and to his wife in fee, 2nd becauſe the husbard and 
wife being ſued they may vouch the hu«band, and by fuch'a way to come 
to warrant, for bets privy thereto, the opinion there was, that they 
ſhould rebur, 36 E. 3.56. 25 E. accordeth, 

The Aſſign of an heir rebuts dy Twairanty tothe feoffee, his heirsand 
Aſligns,. 


Warranty. 


Aſſigns, 14 Edw.3.Fitzh. warranty 23.7 £.3.34. aceor.and sdjudged, 
The Aſlignee of an Aflignee rebuts by warranty to che feoffee and his 
a{llpnes, 3S E.3.21- | 

The Aſſignec of an Aſſipnee relyeth upon the warranty of the Anceſtor 
of the plaintift in an Aſliſe in barr, and Scherd notwithſtanding did award 
the Afliſe, 24 E.3.32. | 

One did plead a feoffnent made by the Anceftor of the Demandgant , 
with warranty to f.S. v-hole eftate he hath, to him and his beirs, and 
bound him and his heirs ro warrant, and if you be ſued of another, &c. 
_ judgment, if you can demard any thing, and becauſe he hath ſayd that he 
will warrant you againft another , and for that cauſe oughe to be a barr, 
fie ought co ſhew bow be was Aſlignee, he ſhewed bow he was heir of the 
Feoffee, &c, 8 E:z:10; | 

If warranty be made to & many, his heirs and Afſignes, the heir of the af- 
fignee ſhall rebut thereby : And H:// ſayd that he ſhall vouch, 19 E4 3: 
Fitzh war. 58 agrees 13E 1.9;; war, acc; of the voucher adjudged, viae 
10 E.3:9. ; 

Collarerall warranty orlineall being made to one who hath the poſ- 
| ſeſſion is good & ſhal bar during the poſſſlion, but if the diſcontinue en- 
cer upon that poſſefiion( /cil, )becauſe that he diſſeiſed bim, or that he had 
broke the condition &c. the warranty is taken away, Lit fol.168: pla; 
Fo. yet the rejeaſe enures tothem, : 


—_—_— DT”. —— 


LI, How Werranty (ball be pleaded, 


N an Aſſiſe by 4: B: The Tenant ſayd, that the Mother of the plaintiff 
 LTenantin Dower, leaſed the land to her Yillain with warranty , whoſe 
heir the pleintiffis, and demands judgment &c: and becauſe that the Te- 
nant in dower dyed during the ſeifin ot the villain, fo that the collaterall 
warranty might diſcead upon the poſſc{hon of the villain, ſo that the 
right was excinQ in his poſſeſſion : Therefore the Aſliſe was awarded, 
8nd jc per Curiam, if hehad ſhewed that the warranty hid bound, and 
the plaſntiff barred againſt the villein, he hath been barred now, 22 Aſ p, 
$7.8nd ſoinen Aſſiſe, the Tenant pleads releaſe with warranty by the 
Anceſtor of che plaintiff made to ?/.. by which the righe is extinQ, no 
plea, without ſhewing how the aRion of the plaintiff was once extin by 
the warrraty madeto #. whoſe eftite he hath, and then good, 23 Af: p, 
6g. So he that pleads warranty of 7, A. whoſe heir the Demandant is, 
8ng ſhewe:h agt how he is heir, chis is error, but if hee ſhew how he is 
| heir, and the conveyance not fo be ſeen, yetif he bo heirin deed, this is 
ſufficient, vis If he ſay the ſon of 7 whereas hs is in truth the ſon of x. 
Aaued neta vene, 37 Aj.p 5, - 
in Treſpaſs Ys & armis, The D:ic Mat fayd, That the place is four a- 
| cres, 


Warranty. 


res, of which 7. $.was ſeiſed in fee,to whom 2. the Anceſtor of the plain- 
tiff whoſe heir be is, releaſed all his right, with warranty by this Deed, 
&c. whoſe eſtace the Defendant ha:h, and demands judgment, if againſt 
this warranty &c. ©xzre, for he conveyed not his title by feoffment, noc 
otherwiſe, and 2were if /.S. were diſſeiſor , and he which had the right 
hath releaſed nnto him, and the Defendant diſſciſed 7. S. and had the 
deed,if he ſhall plead this, by reaſon of his poſſcſſion, and by Pigor and 
Briages, itis no plea, buc Starkey contrary, /deo qurre, 21 £.4.18. 
The Tenant pleads in bar ofan Alliie , that the plaintiff himſelf in the 
ſeiſin of yy. whoſe eſtate he hath, by Charter did give, grant, and 
confirm the ſame Tenements to him 3nd his heirs, and bound tim and his 
heirs to warranty, and ſayd mor:over, that if he were ſued by a ſtranger, 
chat he ſhould be bounden to warrant, as the Aſſign of .ard demanded 
jadgment, and ſhewed forth che Charcer, and the Deed of Aſſignment , 
and the Court did compell him to ſhew bow he was the Aſſign of zy. 10 
E.4.41. | 
In a Formedon in Diicender againſt xy. Trew. One 7, Father of the De- 
mandant,releaſed and quite claimed to this /Y.and one R.to them and their 
for ever with warranty , and demands judgment, if &c. And ſayd that he 
had aſſets &c. Gayzr, He ſheweth not how he bath the eſtate of R. whe- 
ther by farvivorthip, or in other manner, fo that he was ſole voucher, 
and alſo he doth no: barr us but for the moyety, according as the Tenan- 
cy was in him, when the Deed was made. Schard. He is not here in as in 
way of voucher, but to bar the Action, and you ſuppoſe him Tenant of 
the Tenrments by your Writ, by which he ſhall be received to plead in 
barr. Gayne pleaded nothing by diicent in fee, and others contrary, 10 E. 
3.47. Fitzh warranty 56. | 
In an Aﬀiſe of Common of paſture, the Defendint pleaded in barr by a 
Deed of the Father of the Plaintiff , by which he had releaſed: and confir- 
medto' the Tenant ofthe Landto hold in ſeverall with Warranty, the 
Plaintiff detnanded judpment,fince that he had brought the Aſliſe of his 
own ſeiſin', and hath alledged nothing but che Deed of hisfather,which 
extingaiſheth not his right, if he ſhew not that bis Father had right in the 
Common at the time &c. of the making, and this he hath not done , and 
che Warranty 'in this caſe falleth not in Barr, for which we pray the Aſ- 
ſiſe : Baxuck , If he demand the land , ſhall the Deed of his Fathers Wil 
| lye agdinft bim'in barr withour Warranty, quaſi dicat my , no more at 
ehiis rime,, ſithence tha: the Warranty barrs not in this caſe, and after- 
wards he awarded'cbe Afſfiſe, for that cauſe, 22 Aſſi/e p. 38. 
© The Warranty ofevery Anceſtor of them who may have claimed eftate 
| before him againſt whom the Warranty is pleaded, althovgh that they 
claim not the eſtate, norno mention is made of them in the VVrir, is not 
a barr without Aﬀets, for itis lineal}, and this ſhall' be ſhewed by the 
Tenant in his bar, ( Sci/. ) how he might have been his Heir , as where 
the Tenant in taile hath iſſne two ſons, and diſcontinueth , and the — 
oth -- 
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Warranty. 
d oth releaſe with warranty, and dies without 1Tue, this is lineall to the 
younger, Cau/a qua ſupra, but if the elder releaſe with warranty, and 
dieth, living his father, it is otherwiſe, for then he was not any wayes in 
caſe that he might claim the eſtar, and (o is the diverlicy, by Schard, and 
wivy, 25 Ed. 3, Fitzh.warranty7J3. © | 

In Treſpaſſe, if the defendant ſay, that the place in which &c. was his 
Freehold ac the time &c. now if the Plaintiff will conclude him ſo to fay, 
by reaſon of a Feoffment of the anceſtor of the defendant whoſe heir he 
is, and with warranty &c, and rely upon the warranty, it behovyes him 


"to ſhew thedeed thereof, notwithſtanding, that it be ina writ of Treſ- 


paſſe &c. Perkins 138.4, 

A woman brings ſur c#i in vita of Seiſin of Alice her mother, ſuppo- 
fing that the Tenant had notentred till after the Leaſe which R5. the hus- 
band of Alice, wade Scot, after the death of Richard, eAlice was ſeiſed 
of the ſame Tenements in fee, and gave them to one F. whoſe eſtate the 
Tenant hath, to him and his heirs forever, and binds him and his heirs 
ro warranty. Baſſer, ſhew how have you his eſtate, and how doth the 
warranty extend it ſelf to you 2. Scor, Alice did alien to FF. the anceſtor 
of the Tenant, whoſe heir he is &c. & alise contra, H.8. Ed.z. 10. Futzb. 
warranty 49. | | 

Ina Formedon in diſcender by w. againſt one C. of a Grant made to 
B. and C. his wife. .Belk. R great Grandfather of #7. now Deman- 
dant,. gave theſe Lands to B. and C. his wife, to them and their heirs in 
fee, and bound him and his heirs to warranty, and C. dieth, and B. the 


| husband ſurvived, whoſe eſtate the Tenant bath, and demanded Judg- 


ment, if againſt the deed of his anceſtor &c. Cheld, this Rich. is the 


| ſame perſon- which we have ſuppeſed, that gave in Fee Tail to the ſame 


B.andC. and ſo his plea is contrary to our wric, by which we will aver 


our Writ. Belk. I rely onely upon the warranty. {held but then how 


have you his eſtate ? Thorp, the greateſt ſtranger in the world ſhall be re- 
ceived by you, to bar by the warranty, without ſhewing how he had his 
eſtate, but in caſe of voucher ic ſhall not be ſo, wherefore give an anſwer. 
Cheld, not the deed of &R. our anceſtor, & alt contra, 42 Ed.z.19. 
»* If I vouch two, and ſhew their deed to bind chem, and the one confeſ(- 
eth the D:ed, and the other deems the deed, upon which I ſue to iſſue, - 
and it is found againſt me, I ſhall recover againſt the other but the moie- 
ty, yet.if I had demurred upon him, upon his confeſſion, and not an- 
ſwered to the other, I ſhould have recovered the whole warranty againſt 
him, by Stone, and the ſame Law is, where I vouch two, and the one faith 
that he is within age, and I ſay, that he is of full ape, and it is found for 
him, I ſhall recover againſtthe other but the moiety althoughthat he do. 
acknowledge the deed, and I ſhall be barred againſt the infant for ever, P. 
Io Ed 3. Fitzh.warranty 75. 


EI V. How 


Warranty. 


LIV. How a man may qualifie the force of a warranty by his 
Here a man gives Lands in Tail, 'ahd warrants the Land to him, his 


Deed, 
wW heirs and afligns, and he aliens in fee, and dies withour iſſue, this 
warranty ſhall be a bar againſt the Donor in a Formedon, in remitrer. Br. 
Formedon 15.7 Ed. 3.35.46 E.3.4. Concord.q E.3. 34. Fitzh. warranty 
44+; 10 Ed.zg. Fitzh. warranty 52. : | 
Note, that four acknowledged certain tenemens to be the right of R, 
H. and grants the ſame Tenements to R;H. and A. his wife, and tothe 
heirs of R. and would have them and their heirs bound to- warranty &c. 
and the Court would not permit them, bat bound them, and the heirs of 
one to warranty &c. 21 Ed.3.27.Fitzh.warranty.31 concordat.per ( ur.24 
Ea.3.66, Fitzh.Warranty 50. but there, becauſe it was of Land in Gavel- 
kind, the warranty was accordingly. 
By all the Juſtices in the Exchequer chamber (except 7«»e) that a man 
would warrant Lands to bar him and his heirs, but not to be vouched, nor 
to render in value, he may warrant for him and his heirs againſt the Dean 
of P. and his ſucceſſors, or the like, who have notitle, or with this 
clauſe Proviſo ſemper, that the party nor his heirs, ſhall not vouch the 
Feoffor nor his heirs, nor ſhall recorer in value, for he may yet rebut 
and plead the ſame in bar,and therfore the Provi/? doth not reſtrain all the 
ſtrength of the warranty, and therefore it is not void, and he may make 
the. warranty abſoſure, and make a defeaſance by Indenture, that if he 
vouch, that the warranty ſhall be void &c: and this is held good by all 
the Juſtices, and the other way alſo, by all but 7-ne, yet Sir Robert Brud- 
ell late chiet Juſtice of the Common Pleas deviſed another warranty, 
which 1s now uſed, (/ci/.) that the warranty for him and his heirs ſhall 
warrant againſt him and his heirs, and by this the Feoffee ſhall rebur, bug 
not vouch, 7 Hen. 2.43, _. | 

Tf a mananfeoff with warranty, provided that the Feoffee nor his heirs 
ſhall never have in value by force of the warranty, this is a good condi- 
Tio, NI that the Feoffee may take advantage by rebutter, Perkirs 
142 b. of 

FY:gethe Title of Counterplea of warranty, orof mo 1. Where 

a man may vouch by warranty; which bowie by difleifir,, and yet he (hall 
not be batred' by ſuch warranty _ in an a&tion” brenghr of the ſame 
Land : and ſeethere the entry into rhe warranty; ſaving to him his a&t'- 
on, and entry into the Warranty, as he who is to have'nothing by de- 
ſcent, 5o Ed.3.07. © - | EXD ee 

A man ſeiſed. in right of his wife aliens jn fee, and the heir of the wife 
confirms the eftate to rhe atiepee with wilttatity: intheTeof his' mother, 
ind after the death bf bis ar | ou barred by the'watranty in a ſwr = 

bo FCC. YON CW. hs C46: 
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the deed &c. Gain, they have not ſaid we have any thing by deſcent. Pole, 


ei in vita, otherwiſe it had been, if the clauſe of warranty had not been 
in the deed, :wunc fattum non valerer,io Ed.2, Fitzh, warranty 82. 


' The forceof Warranty ina Deed. 
L V. The force of lineall Warranty. 


H- which demands fee tail by writ of formedon in De/cendey, ſhall 
not be bound by a lineall warranty, bus where he hath aſſets by de- 
ſcent in fee ſimple from the ſame anceſtor, who made the warranty, 
Littleton fol. 160.pla,18. re IO Ed. 3.47.Fitzh. warranty 56. and 
iz formedon in deſcender, of a gift made to his Grandfather in Tail, and 
he made the deſcent to N. as ſon and heir, and from VN. to the deman- 
dant, as ſon an heir. Bacon, N. your father enfeoffed us in fee by this 
deed with warranty , Judgement, if the ation. Linc, you ſay not that 
we have aſſets by deſcent, and the Statute doth reſtrain the aliefiation of 
the Tenant in Tail, Judgment &c. Schard, the Statute ſpeaks of him to 
whom the Land was given, but ſithence that X. is the ſecond in the entail, 
you cannot ſay he 1s reſtrained by the Statute, Herl, you may try the 
Law, if you will lofe your Clients Land, and I tell you that the. intent 
of the Statute was, that the Land ſo given ſhould continue 1n the blood, 
notwithſtanding the alienation of none that was in the line, for which 
cauſe was the Statute made by all the Councell, and in ſuch manner the 


Law hath uſediince that time, and we will not change the Law uſed ſince 


that time, whereupon he ſaid, that aſſerts deſcended from N. and deman- 
ded Judgment, t /upra 5 Ed. 3.19.Fitzh.warranty 59. | 
In a Formedon in diſcender, the Tenant pleaded the Feoffment of the 
Father of the Demandant with warranty, with this that he would aver 
that the demandant had aſſets by diſcent &c. and the demandant faid, he 
had nothing by deſcent, and the Jury ſaid, that the Father of the de-. 
mandant nine dayes betore his death, to diſavow the warranty, that the 
Heir ſhould not be barred by the aſſets, enfeoffed him who 1s now de- 
mandant of the Land, which is ſuppoſed he had by deſcent in fraud &c. 
whereupon it was awarded, that this fraud ſhould give him no advantage, 
and that he ſhould rake nothing by his writ &c. M. 34 Ed1Fitzh,Wer- 
rauty 88. and where Tenant in Tail aliens with warranty and dieth, and 
aſſets deſcend to his ſon &c. his ſon fhball be charged in a-writ of warran- 
ty of Charters by the warranty, and ſhall be vouched. Adjudged by the 
Court, temp. Ed. 1. Fitzh.Warranty 89. agreed by Vavaſonr Juſtice, 21 
H 7.39 ty: tio” - | 
In a Formedon in.diſcender, the Tenant ſet forth the deed of his an- 
ceſtor in-Tail with warranty, and demanded Judgment, whether againſt 


vos 


Warranty. 
St needs not, for the deed bare date before the Statute, and the other 
_ cannot gainſay the deed 8c. whereupon the Writ abated &c.12 Ed.z. 
 Futzh.warranty 34. 

- By Newtos, if the aſſets be aliened, or recovered, the heir in tail ſhall 
refort to his Formedon, notwithſtanding the lineall warranty, otherwiſe 
upon collaterall warranty, 19 H.6.5g9. TD 

If Tenant in tail hath iſſue two daughters, and dieth, and the elder en- 
ter into the whole, and thereof maketh a Feoffment with warranty, and 
after dieth withour iſſue, in this caſe the younger daughter is barred as to 
_ the moiety, andasto the other moyety ſhe is not barred, for asto the 
moyety which belongs to the elder, itis a lincall warranty, and as to the | 
other a Collaterall warranty, Lz/.fo/.160.p/a4.16. whereto agreeth Per- 
kins 98. f. 

If I be diſſciſed, and my brother releaſe with warranty, and entreth 
into Religion, his warranty ſhall bind me,although he be living,for I ſhall 
have his Land by deſcent, and by conſequence the warranty is deſcended, = 
_ andit is faid in the ſame ples, that if a Parſon of a Church be difſeifed of 
the Land which he hath in right of his Church, that the Releaſe of his 
brother wich warranty ſhall bar him for his life &c. inan aſliſe &c.P. 34 
Ea s.Fitzh, warranty 71. ; 

Lineall warranvy ſhall not bea bar to the-ifſue in Tail without aſſets, by 
the equity of the Statute of G/owc.11 Ed. 1. Raft. Recognic. Plowden 127.2* 


—— 


[OT 
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LV I. hat ſhall be ſaid to be aſſets in a Formedon, with other 4- 
ions to bar the heir, 


N an aſfliſe by Newten, If Tenant in tail diſcontinue and dieth , 
and aſſets deſcend), and the iſſue alieneth the affers, and bringerh 
a Formedon, he ſhall be barred ; otherwiſe it 1s where he aliens the aſ- 
ſets, and afterwards debt or Covenant is brought againſt him upon his fa- 
on deed, Note the diverſity, herewith agrees,42 £4.3.10.19 H.6.4. 45. 
and 46, | j 

Vide titxlo formedon 4O.afſets by the Tenant in Tail taken in exchange, 
ſhall not bind the heir in tail, if the heir agreeth not thereunto, but wai- 
_ the poſſeſſion, and yet it is otherwiſe of other land deſcended, 14. 

6.2. 

If the demandant in a Formedon be barred by warranty and aſſets, al- 
though the aſſers be afterwards evid, yet the Tail is gone for ever, L#ere 
de hoc, 3.4.P.”7 M, fol. 139 plac.32, | : 

In a Formedon, the warranty of the anceſtor with aſſets deſcended &c. 
was pleaded in bar, and the Demandant ſaid, nothing by deſcent, the Ju- 
ry found, that nine dayes before the death of the anceſtor, he with intent 
to hinder the heir of the aſſets, enfeoffeth him of the ſame T.ands &c, by 
O 000032 ſraud 


fraud &c. whereby he was barred, for he ſhall.not take adyantage of the 
traud, 34 Ed.1.Fitzh,waerranty $8.12 and 13,E/iz.295.plac 16. : : 

Ina Qware impedit, by Keble,an advowſon is not aſſets ina Formedon, 
for it is not valuable. Dauers and Yavaſour contrary, for every 20 |. 
by the year of an Advowſon ſhall be valued at 205.5 H.7.3 2. Pollard, 
that it is aſſets, though it be no profic eo him to. whom itis aſſets, bur a 
prometion for his friend, ; the which proves the fee to be in the patron, 1 2 
H.8. 9. 4. De | | 

Homage nor fealty are not in aſſets in a lineall warranty, for they are 
not valuable, Perkins $2.7. | 

Rent deſcended to the Iſſue in Tail by way of extinguiſhment ſhall be 
ſaid. to be aſſets, Perkins 54.f. Firzh. «Aſſets war. 290, _ 

The Statnte of Glo«c. cap. 3. grants that upon the alienation of the 
Tenant by the courteſie, if the warranty be pleaded againſt the heir, if 
be hath aſſets by deſcent, he ſhall be barred, but if aſſets be not then de- 
ſcended, but afterwards do deſcend by the ſame father, then the Tenant 
ſhall have recovery of the Seifin of the mother by a. writ of Judgmenr, 
which ſhall iſſue out of the Rolls of the Juſtices before whom the Plea was 
pleaded &c. and by the equity of the ſame Stature it is taken, that if the 
warranty ofthe Tenant in Tail with aſſets be pleaded in bar,where he hath 
not aſſets, but afterwards aſſets deſcend to the iſſue, the Tenant ſhall have 
a Scire facias to bave the aſſets, and not the Land Tailed, for ifhe ſhould 
have the Land tailed, and hath aliened the aſſets, the iſſues inheritable to 
the entail, ſhould aiterwards have their Formedou, and recover the land 
entailed, becauſe that to raake a perpetuall bar againſt the iſſue of that 

- which the Feoffee with warranty ſhall have, it was held more reaſonable 
ro give theaſſets, then the Land in Tail to the Tenant, and upon this rea- 
ſon he had a Scire fac. for the aſſets, and not for the Land in tail, P/ow+ 
den 110.4; . | 


—_— W) 
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LVI171, The force of c olaterall warranty. 


BY Lirtleton, Collaterall warranty is a bar to him that demands a fee, 
and alſo to him that demands fee tail, without any other deſcent in 
fee ſimple, faving in cafes which are reſtrained by the Statutes, and ſome 
other caſes, for certain cauſes, as ſhall hereafter be mentioned, Lie. fol. 
160. pla.19.and by 19 H. 6.59. Collaterall warranty deſcended ſhall 
bind the right, and extinguiſh the tail and the right : ſo that a: man can- 
not be remitted after it doth deſcend, for lineall warranty with aſſets is a 
bar to the entail, but collaterall warranty is an extinguiſhment of the 
tai), ſo that although the Tenant in tail, or his iſſue enter after this, and 
Gie ſeiſed, and his heir be in by deſcent, yet he ſhall not be :reniitted, for 
the reaſon aforeſaid... f. I Es 


Tenant 


Warranty. 


+ Tenant in Taile of an Advowſon in proſſe, grants the ſame to z7. 
N. in fee, and the anceſtor collaterall ro the Tenant in Taile doth 
releaſe with VVarranty , and dieth without iſſue, the Tenant in Tail 
dieth, the Church is void, 4. N. preſents, and the iſſue in tail brings a 
Lrare impedit, the other pleads the releaſe with warranty, and the dying 
withour ifſue, and it was adjudged a good bar, for that he claimed the in- 
hericance, otherwiſe it is if he claimed for term of years, 15 H.7 9. 

Tenant in Tail of an Advowſon in grofſe@and a ſtranger doth preſent 
by uſurpation, the ſix months paſſe, and the uſurper grants the advow- 
fon to a ſtranger in fee, and the Tenant in tail dieth, and the collaterall 
anceſtor of the iflue in. Tail releaſeth to the Grantee with warranty and 
dieth without iſfue, and the opinion of all the Juſtices of the Common- 
 Plezs was, that the ifsne in Tail ſhould be barred, becauſe the Grantee 
had the fee at the time &c. and by YVavaſor, if Tenant in Tail of a Rent 
rant the ſame in fee,and an anceſtor collaterall reteaſeth to the Grantee 
with warranty, and dieth without iſsue, this is a bar, and he faith, that 
all his fellows were of the ſame opinion. Bur if Tenant in Tail of Renc 
crant the ſame land in fee with warranty,this ſhal be no bar,if the iſsve will 
diſtrain, otherwiſe it is, 1f he bring a Formedon and admit the diſconti- 
nuance, and this is where alſsets :s deſcended with the warranty : bur if 
Tenant in Tail of an Advowſon in groſse grant the ſame in fee and dieth, 
and his collaterall anceſtor releaſe with warranty, and dieth without iſsue, 
the Juſtices ſaid, that this ſhall be a bar alſo, but they faid, it was not ſo 
clear as the uſurpation, becauſe the uſurper hath the tee by uſurpation, 2: 
H.7.39. ; 

By Fixchden, If there be Tenant in Tail, the remainder to E. in Tail, 
the remainder to C. in Tail, and the Tenant in tail dieth withour ifue. 
E. in the firſt remainder makes a feoffment with warranty, and hath iſſue, 
and dieth, and after the iffue dieth without iſſue, and (: in the ſecond 
- remainder'is heir to him, he ſhall be barted by this warranty, although 
that the iſſue of E. ſhall have nothing by deſcent, ſo that he was not bar- 
able. Kirton Serjeant was of acontrary opinion, 41 E1 3.fel.7. 

- He which pleads collaterall warranty ſhall not conclude to the ation, 
7 Eliz 27.H.8. fol.2:.Fitzh. that a man may plead warranty and de- 
mand judgment, if Aﬀtion, in Treſpaſſe. | 

Although the iſſue, after collaterall warranty cometh to the Land by 
| deſcent, as by a Feoffment from his father after the warranty, he is not 
remitted, nor ſhall put out the Leſſee of the Leaſe of kin to whom the 
warranty was made, for ſaith Dyer, the warranty binds the right, 7 Els. 
Fendloſe faith,that a-man cannot mak? a title by collaterall warranty. 

In a forcible entry upon the Statute of 5 R3.5. the defendant pleaded 4 
gift in Tail from his mother, the ]Wintiff faith, that after the death of 
his father, 7. S. was ſeiſed, ro whom his father relcafed-with warranty, 
and it is a good title, 18 Ed.gq. fol.t3. | 

It ſeemeth, that a man may make a title at large, in-an afſiſe again a 


! 


collateral 
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collaterall warranty, for that it giveth not the right, 16 A/7/e, in aſliſe. 
che Plaintiff may make his title by collaterall warranty, -- 
Littleton fol. 1 59.pla, 14. faith, If the middle ſon of Tenant in Tail re- 
leaſe to the diſcontinuee with warranty, and the father dieth, and he die 
without iſſue. This is collaterall to the elder ſon, but if the elder ſon di- 
eth, it is but lineall to the younger, and it ſhall not be a bar, and if the 
warranty had given the right, then nothing deſcended to the younger. 

A man recovers againſt Ks mother, and before execution the mother 
alieneth with warranty and dieth, it ſhall be a bar, 16 Af.16. 

Littleton f61.163.pla.32. & 33. faith, That the warranty by Tenant 
by the courteſie, or Tenant in Dower, or for life, upon a Feoffment by 
them made, ſball bar him in Reverſion, if it deſcend unto him, and yet 
his entry is lawfull &c. if this warranty had not been. | 

In an Afliſe it was in manner agreed , That if a man releaſeth with war- 
ranty to my Tenant for life, the Reverſionto me and dieth, and I ſue his 
heir, yer I ſhall not be barred, forthe Reverſion continues 1n me, but if 
my Tenant for life be difleiſed, and my anceſtor releaſeth with warranty 
tothe diſſciſor, and dieth, this ſhall be a bar, 45 E4.3. 24. 


IE: | — 
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LV III. The expoſition of the Statute of Weſtminſter 2, Ca. 2. 


Ormedon in Reverter, the Tenant pleaded a Feoffment of one T, an- 
FE ceſtor of the demandant, with warranty in Bar. Th. and was Tenant 
in Tail, whoſe alienation was reſtrained by the Statute. Pole, you de- 
mand the fee &c.and the warranty is at the common Law.T h. The Statute 
willeth , neither by Deed, nor &c. by which words every manner of 
Deed is extinguiſhed equally for him in the remainder, deſcender , and 
reverter, and adjourned, 15 Ed.3.Fstzh. warranty 27. 41 Ed ;.Fitth. 
warranty 16. In Formedon in Reverter, ſuppoling that his father gave 
the Land, he makes the deſcent to him. Bel/, One Pers his uncle was 
ſeiſed, and enfeoffed our anceſtor, and after releaſed to the ſame anceſtor 
with warranty, and bound him and his heirs to warrant, and the deman- 
dant is heir to Piers, Judgment &c. Ksrton, This Piers is the ſame per- 
ſon to whom the Tenements were given in Tail, and the father of the de- 
mandant overlived Piers, and the Statute willeth that the iſſue in Tail, 
nor hein Reverſion ſhall not be barred by the alienation of the Tenant in 
Tail, by which, judgment, whether the Deed of the Tenant in Tail &c. 
Belk The Statute willeth, that the Donor nor his heirs, nor the iſſue in 
Tail ſhall not be barred &e. and this is intended between ſtrangers, and 
not between privies, for the —y the common Law was ſuch, that 
after iſſue he that was a ſtranger, andMot privy in blood, ſhould be bar- 
red-by his Deed, and for this cauſe was rhe Statute made, for that this 
was againſt the will of che Donor, that the iſſue ſhould be barred, and 

allo 
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the inconvenience that the Donor ſhould be barred there, where he was 
not of the blood, but a ſtranger, that the iſſue nor the Donor ſhould 
not be barred, by which, ſichence that he is privy, and demands the Fee- 
{imple, and the warranty continues at the Common Law he ſhall be bar- 

red &c. Kirton, The Statute- ſpeaks neither of Privies , nor ſtrangers, 

and the Law is ſuch, that the iſſue ſhall avoid the deed. 

Finch, To what intent do you ſay, that the Donor ſurvived ? Kirton, 
We underſtood that Piers was ifſue of the Donor, and then the Caſe is 
the better for us. Finch You ſay true,for one way it were the better,and it 
is ſa1d in our year-books, that Juſtice Her/e was at the making of this Sta- 
tute, and he faich, For that the Law was, for that after iſſue, that the 
Donor who was a ftranger who ſhould be barred, and for this miſchief 
was the Statute made : for which cauſe ſithence the Statute was made for 
this miſchief, and you are out of the miſchief, and out of the Statute, ic 
1s reaſon you ſhould be barred, it was adjourned, ſee 15 Ed, 3.-the like 
_ Caſe,and 5.7.10. and 27 Ed.y. See concerning warranty in the Title of 
Counterplea of warranty divers times &c. and 7 E4.3.48. Fitzh, Warran- 
ty 46, By Trew, the Statute ſerves not, but for tke iſſue in Tail, and 
bim in the reverter. Parn. The Statute willeth, that the will of the Do- 
nor ſhall be obſerved, and it is the Will of the Donor, that the Tene- 
ments remain to him &c. as well, as it ſhall be, if the Uncle ſaved the re- 
verſion to himſelf. Heyle, the Statute willeth, that they to whom the 
Tenements are given, not having power to aliene, ſo that it deſcend: 
not to the ifſue, or return to the Donor, and in this point the Statute 
willeth, that the Donors wil lin all things be obſerved, but the Statute faith 
nothing of him in the remainder. Scor, If the remainder of the Uncle 
be entailed to F. in fee Tail, he ſhall not be bound by the Deed of Þ. 
Sch. the Law is otherwiſe, for he in the remainder, what eſtate ſoever is - 
demanded, he is not helped by this Statute &c. 

Formedon in deſcender, of a Deed made to his Grandfather in Tail, 
and makes the deſcent to the Father, and from the Father to the Defen- 
dant. Hill, One R. your uncle, brother to your father, whoie heir you 
are, enfeoffed us of the ſame Land, with warranty, Judgment, if againſt 
the warranty. Clopt, This R. was brother to our father, and ifſuein tail, 
and by poſhibility of the Tail in his life was inheritable, and the intentof 
thoſe which made the Statute was, that they which «were iffues in the 
entail, ſhould not aliene, and as {ithence that he had pleaded no diſcontr- 
nuance by the ſame anceſtor, judgment &c. 'Be/k. when he that was the 
younger ſon made the warranty, if in his life time, you which are the iſſue 
of the elder ſon had died without iſſue, this warranty ſhall not be a bar 
againſt the iſſues of the younger ſon, without a diſcontinuance, for he 
was at one time inheritable by the entail, and that lawfully, bur againſt . 
you it ſhall be a bar, for you were all in another courſe, then his iſſues - 
thall be, wherefore be you well adviſed. Afterwards he pleaded,not the 


Deed of his Uncle &c. and others were of another opinion, and /ic «a + 
patrian,,. 


patriam, T.8.R.2. Fitzh. Warranty 101. And Per Stoxe, The Statute re- 


ſtraines the power of the iſſue in taile to alien in prejudice of him in Re- 
verſion by expreſs words. Then a Fort:ors, a man ſhall intend his power 
ro be reſtrained to prejudice ofthe iſſne in taile, where the Statute re- 
ſtrains the power of the Donee: and no man can intend the ſtate of them, 
who areto be inheritors by reaſon of the ſame gife to be of another Con- 


-gditionthen the eſtate of them to whom the Tenements were given. Schard 


#Y. the brother of the Demandant releaſed to us by the Deed'( as above ) 
and that Aſl tsin lands deſcended unto him in fee, after the death of the 
ſaid 1. &Cc. 4 E.3.28. Fitzh. Warranty 57. (encord.20. E.3. Fitzh.War- 
rant) 39» - | 
Formedon in deſcender ofa Grant made to his Grandfather in taile , 
and makes the diſcent to N, as ſon and heir, and from X. tothe Deman- 
dant as ſon and heir, | | 
Bacon, Y our Father enfeoffed us in fee by Deed with Warranty, Judp. 
ment,ifthe Ation &c. | | 
Linc. You ſay not that we have Aſeets by diſcent, and the Statute re- 
ſtraines the alienation of the Tenant in Taile, by which Judgement , 
&c. | | | 
Schard, The Statute ſpeaks of him tro whom the Lands were piven, but 
ſithence that X. is the ſecond in the intail, you cannot ſay that hee is re 


_ ſtrained by the Statute. 


Herle, You may try the Law if you will loſe your Clients Land, and[ 
tell you, That the intent of fuch as made the Stature was, that the Land 
ſo given ſhould continue inthe bloud, notwithſtanding the alienation of 
none which was in the line, for ſuch cauſe was the Statute made by all the 
Councill & in ſuch manner the Lzw was praRtiſed fince that time, & now 
we will notchange the Law uſed ever ſince that time: whereupon he plea- 
ded chat Aſﬀers did diſcend from N. and demands Judgment as above, 5 
E.3,19, Fitzh, War.59. 
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L1X. The force of Warranty by Diſſeiſtr. 


> Formedon, the Tenant pleaded a Feoffment with Warranty of the 
Granfather of the Demandant, whereas the Deed vias madeto his Fa- 
ther , the Demandant ſaid, that the Grandfather was Donor, and en- 
cred upon his Father, who was the Donee, and made a Feoffment with 
warranty preſently , and ſothe Warranty commenced by diſſeiſin, and 
it was held a good Replication and ſo ſee,that collaterail warranty which 
began by diſſeiſin, doth not bind, 46 £ 3.6. Concord, 43 E. 3.7. and 50. 
Eaw.3.12. A man may vouch by a Warranty begun by Diſſeiſin, and 
bee ſhall not be barredby ſuch Warranty ia an Action brought for the 
ſame land. | | FG 
Formedon 
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Formedon of a pife made to the Father: Blaike, Your Grand- father 
by this deed wh ch 's here enfeoffed us with warran'y, jadgment if &c. 
Th. The Grand father at the ſame time held at the Will of our Father , 
with--u: that, that he had any other Eſtate, and ſo by that decd hecould 


not barus &c. | 

Blaikz , It amounts to ſo much as that nothing paſſeth, and iſſue ta- 
Ken upon it. - FE 

Hill, Another thing you will not plead. 5lethe, He was ſeiled of the 
Frechold, ready &c. Others contrary , 17 E. 3. 4t. Fitzh. warranty 21 
Concord. 43 E. 4.7. 

If one that hath no right entreth the houſe of 4.of Z.& enfeofferhw'th 
Warranty Barretors and, Extortioners in the Countrey,for to have main- 
tenance Of them of the ſame houſe by a Deed of Feoffment with War- 
ranty , by force of which the ſayd eL. of B:dare nor dwell in the lame 
houſe,bur goeth out of the ſame houſe, this Warranty beginneth by diſſei- 
ſio becauſe ſach a Feoffment wasthe canſe that the ſaid eL. of B. leit the 
poſicfiion of the ſame hovſe, L:t.157.6 pla... 

If che Father and ſon purchiſe cercain lands and Tenements to have 
and to hold of them joyncly &c. and after the Father alieneth the whole 
co another and bindes him and his heirs co warcanty &c. and after the 


Father dyeth, this Warranty ſhall not bar the ſon of the Moyety which | 


was made nnto him of the (nid Lands and Tenements , becauſe, as co that 
Moyety wh:ch was made to the ſon, the Warranty began by Diſſeiſin &c. 
end herewith agree Newtos and Pafton. 22 H.G 51. and Litr.157.pla.5: 
Bur by YY. Herle; it was apjudped, that if he ſhall recover the whole in an 
Afſiſe brought againſt the Alience of the Father, 13 E.3. 


LX. Warranty by Deviſe and Teſtament. 


E Tenant in taile be ſeiſed of Lands deviſable by Will according to cu- 
J flome &e and the Tensncintaile doth alien the ſame Tenements to bis 
Brother in fee , and hath iſſue and dyetb, and afterwards bis Brocber de- 
viſeth by his Teftament the ſame Lands to another in fee, and bindeth him 
and his beirs ro ,warrant &c. and dyech without iſſue. It ſcemeth that 
this Warranty ſhall not barthe iſſue in tail, if he will ſue his Writ of 
Formedon , becaule this Warranty doth not diſcend to the iſſue in raile, 
inſomuch as the Uncle of che iſſue was not bound by force of the ſame 
warranty in hislite time ,nor for that he coud not warrant the Tenements 
in his life tlme for that the deviſe could uot take any execution or eft & 
| till afrer fisdeath, and for as muchss che U icle in his life time was not 
bound tomir-anty, ſuch Warranty could nor diſcend from him to theifſue 
in cail, &c, for nothing can diſcend from an Anceſtor ro'bs heir, but ihe 


ſam that was in the Anceſtor, Lire.fol. 166, plac.43. 
Ppppp LXl. VF arranty 
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LXI.#ar ranty by Acquietabimus , or Will acquit. 


IN an eLudita guerela, it is agreed, that Warranty doth imply in it ſelf 
Recovery in value, and that be which doth covenane to acquit, ouphr to 
acquit the party in fa&,& that without the words, that heſhal render in ya- 
lue or acquit, 46 E.3.28. and 6. E,2. Fitzh. Voucher 258. the tlauſe of 
warranty was this, I and my heirs, againſt all men will acquit and defend 
for ever, and it was adjudged by Berry, that it was a Wart anty, bur Lie, - 
fol. 166, ſayth, that the word YVYarrantizabimus, only makes the War- 


ranty. 


LXII. Releaſe with Warranty. 


' A Mandoth leaſe Tenements for life, the Remainder to H. in fee, the 
{A Tenant for life grants over his eſtateto one K, in whoſe poſſeſſion an 
Aanc: ftor collaterallof H.releaſeth with Warranty anddyeth,the firft Te. 
nant for life dycth, and H.enters, and R, outs him, & H brings an Alliſe ; 
and the Court was of opinion that H, was not barred, b:cauie that by the 
Releaſe, the eſtate of &.was not enlarged, 4t E.3.Fitzh. Warranty 15, 

In an Afiſe it is agreed, that where a man releaſeth to the Tenant for 


| life, che Remainder over in taile, the Remainder to tbe right beirs of the 


Tenant for life , and the Relcaſe is with Warranry for bim and his beirs , 
and the Tenant for life grants his Eſtate over and dyeth, and he in the Re- 

mainder in taile enters, that the warranty is determined and avoided, for 
the Releaſe enures co all the Eftates, and the warranty cannot enure bt 
to him to whom it was made, and cannot enlJarge his Eftate, 44 Ew. 

:'10, 

: In an Afſiſe of common of paſture the Releaſe of the Anceſtor of the 

plaint ffis no barr, although it be with Warranty , for the Warranty 
do:hnot extend to the Common, if he were impleaded by a ſtranger of 
the Common, he ſhall not vouch by reaſon of this Warranty, nor by con- 

fequence ſhall bar him, but the Releaſe of the Plaintiff without warrs nty 
is good, bur if it be with warranty, and he rely upon the Warracty, it is 

no barr, 33 E.3.Fitzh, warranty 74+ 


LXIII. The force of Warranty defeaſable. 


| Eons in taile of Rent, makes a grant thereof with warranty and di. 


eth, if the iſſue bripgs a Formedon, be is barred, becauſe be afficmes ir 
: : ro 
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to bea diſcontinuance, 13 H,7.10 yet it isagreed there , thatthe iſſue 
may defeat it by another way, thatis, by diſtreſs, for that it is not a diſ- 
continuance, 33 Ed.z.Br.f ormiaon65 agreeth in all , for it ſhall be the 
folly of the heir chat he will bring an ARion which ſup oſeth him co be 
out of poſſeſſion, 21 H.7.40. Wheretv Yavs/or agreeth. 

H an Infaac Þ2 diſſciſed, 2nd the Anceſtor collateral! doth releaſe with 
wairanty and dyetd, the iſſue ac full age may enter, and defeat che War- 
ranty, butif he bring an aſliſe he (hal! be barred, for the ſame being in 
force, he ſhall bgbound uncill it be defeated by entry, 45 H: 6: 63: 

It is doubted whether Warrancy diſcended to a woman Coverc,having 
right 'n Remainier upon the git in tail made to him who made the War. 
ran y with Remainder co her, whether this ſhall bair a Formedon in Re- 
maindcr, ſee 3 H.7 9. 

If Tenant intaile of an Advowſon be, and a ſtranger uſurpe, Tenant 
'n taile dyeth, and che Ariceftor collaterall releaſcth with Warranty and 
dieth. The opinion of all &c That this (hall be a bar to the iſſue in tail, 


becauſe the grantee had the fee in. the Advowſon before the heir had pre- 


ſented'or recovered by ation: Soif Tenant in tail had granted the Ad- 
y »wſon in fee and dycd, and the Anceſtor collacerall releaſeth with war- 
ranty and dyech, this ſhall be a barr, 15 H 7.9. adjudged acc. But there 
the Anceſtor who relea{gd,dyed before the Tenant in tail which granted 
&c andin a Writ of error upon the judgment, the judgment was afficme 
ed, 1 H 5 2. agrees of an uſurpation. | 

Tenant in taile ofan Advowſoa in grofle, aliens with Warranty, the 
iſſac in a Cuare impedit ſhall be barred by this Warcanty with Aſſets, 43 
E.3.25. and 26. | 


ITT TIP —_—— — 


LXIV. 1f Warranty ſul! barr notwithſtanding no Laces, 


Releaſe of the Father with warranty to the diſſciſor of the Grand 

father, ſhall noc hurt the Grandfather, andif it diſcend to his ſon , 

ic ſha!l hurt him, and ſhall bar him from entry , andaQtion of the fee 

ſimple, although there were no laches, for during the life of the Grand- 

father, the ſon could not avoid the Warranty, ſo the warranty of the el- 

deft ſon diſcended in the life of the Father, who is deceaſed, irc ſhall bind 
the younger ſon, Ls:t/eton 1 54-plas. 11. and12. 


It the eldeſt fon Tenant in cail diſcontinue with Warranty , this ſhall 


barr the middle ſon in Remainder, yet no Laches,for during the life of the 
elder brother, he could not bring an aQion, ſo if he releaſe with warranty 
to the diſcontinuee of his Father with Warranty, Zitt/etew fol.161. pi.23 


aud E. 4.12, | 
PppPPp2? Warranty 
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Warranty ſhall be avoided ſometimes , becauſe there was no Lache* 

in him upon wh. m-the lands Giſcend , as incaſe of an-lafant within age 

at the time of the Warranty difcended, made by the Tenant ia Dower, 
who alien: in fee with warranty, Z:tel,fol.163.plac 35. | | 

Ac the Common Law, the heir fhall be barred by Warranty of bis fa- 

the: upon alienation made during the Coverture , ye: no Laches in the 


| heir, becau e during the life of bis Mother, he could not have action, ſee 
[ittl.fol 163. 164 


The Uncle releaſeth tothe difcontinaee ofthe Father, ,and yeth du. 
fing the life of the father, this ſhall bar the 10n and yet no Laches, Z::1i/e- 


fon 159. 


— _— 


XLV. Whether W arramty ſtall make a diſcontinuance. 


FF two parceners iſſues in taile by diverſe venters, be diffciſed , and the 
mn releaſerh with Warranty and dyeth without iſſue, the other may 
enter upon the whole, for this warranty is no diſcoutinuance, for the one 
!s.not heir to the orher, LZ:r.fol. 167 pla. gs. T- | 
| Tenant for life, the Remainder in tail, Tenant for ſife dyeth , one in- 
erudes, be in the Remainder intail, releaſeth With Warranty, and it 
was held a diſcontinuar.ce, 43 E.3.9. 12 £4.11.agreed by all the Juſti- 
ces, for the releaſe, countervalue, entry, and Feoffment, and the War- 
ranty-enures upon the pol: flion of the fee, by which warranty, the catry 
of the iſſue is raxen away. : 
if Tenant in taile of a Rent, difſeize the Ter-Tenant, and makes a 


 Beoffment in fee wich Warranty , chis is no diſcontinuance, becauſe 


that the Warranty was made of che Jand. But Townſend held, Thir if the 
Tenant in taile of the Rent, releaſeih to the Ter-Tenant with Warranty , 
this is a diicontinuance, 3 H 7.12, 

If Tenant in tail of a Rent in poſſeſſion, grantetb it with Warranty, ir 
isa Diſcontinuance if the Tenant attorn, 4 H.7. 27. By Brian, Haſſty, 
and Fairfax. | | 

If Tenant in tail of a Seigniory levy. a Fine with Warranty thereof, it is 
a diſcontinuance cl-erly , bt if he releaſeth with Warranty to the Ter. 
Venant,: his no diſcontinuance, for noi bing paſſech but his Right which he 
had Perſer 43 E£.3. Per que ſervitia-18, It Tenant in caile in Remainder . 
png to Tenant for life with warranty, this barrs theiſſuc with aſſers, 34 
E4m. 3.9. | 


.- 


How 


Warranty 
_' How Warranty ſhall beayaided and de- 


feated by leverall means, ., .. / 


I 


EXVI. 1f Warranty ſhall be avoided by Claime and Fntry.aud 
how, | ; 


Y Pr4/or clearely., where his: Enty is Jawfullf, there the entry 
(hall. avoid a coilacerall Werrangy , 25 Her. 6.63. 24 Edv. 3; 
38: and 9 Af p. 15 Anceſtor releaſetÞ with Warranty, if the heir enter 
in the | fe of him that warranted the wairanty is caken away for ever, 
( which obſerve well ) and Bebington 11H. 6: 51: ſaith, that warranty 
canno' be avoided but by cntry or.continuall claim, which. counteryailes 
the entry where he dares not enter fer fear of death , . which hai} be ex- 
preſly ſo pleaded. Arid by Finch 44 Af p: 35+ If the entry be before the 
War: anty diſcend, this all avoid the Warranty. See the title of War- 
ranty Car.1 1. That where a man enfeoffs another with warranty , there 
anentry 1s Jawfu)l, or by Recovery made or hag by a ſraager,, by anel- 
dertitle, before that the Tenant hath vonched ina Precipe.gaed reddat, 
or before requeſt of warranty made in Afliſe thgll defeq; che, Warranty. 
Och-rwiſe atcer voucher or requeſt made ; Contrary of a Releaſe made 
by him that hath a lawigull entry, there this ſhall not detcravne the War- 
ranty, for the poſſeflion continueth as cothis regard : And.fee myre ca- 
ſes there of warranty where they ſhall be determined. , #7, where it ſhall 
;remain , and where and how man ſhall take advantage of a. wirzanty, 
and when. he ſhall recover. and when he ſhall have ex«cutionz,i H: 6: 45: 
and 22 H.6:22. and by Juſtice Screope, If the heir begin his fair freſhly 
upon the alienation , living the Tenant in D«-wer, be ſhall not be rebuc- 
red by the warranty of the Tenant in Dower after her death, 3 Z4w.z. 
North Fitzherbert 62: but otherwiſe by Hil there, 


Whether: 


$48 


Warranty. 
Whether Warranty ſhall be avoided by 
Recovery. £ Mets. 


LXVII. Warrazty with condition, the Condition being broken 
| the warranty is defeatcd. | 


> DDY Littleton, The poſſeſfion/avoided, upon which the VVarranty is 


diſcended,as if a ftranger bad a lawfu | -nery by reaſon ofthe diſſciſio, 

or by a Condition or the like, which 1s mean between the tail and the 

poſſeſſion, and warrants the purchaſor, there, when the poſſeſſion, » p- 
which the Collateral} warranty was made is deteated, the Collateral 

Warranty is aſſo defeated. The ſame Law is', where it cannot diſcend, 
by reaſon that he who made it, is actainted of Felony or the like, 19 H. 
6.59. acc. 9 Eaw. 3.11. Brooke Warranty;99 acc. Littleton fol. 169. plac. 
51. For when a Warranty is made unto a man upon an eſtate wh.ch he 
then had, ifche Eſtate be defeated, the Warranty is defeated : As if the 
Diſcotitiouee make a feoffment reſerving unto himſelf a certain Rent, and 
for default of paymenc a Re-catry and a Collaterail Warranty of the An- 
ceftor is made to the Feoffee, who hath the <ſtate upon condition; &c, and 


_ dyeth without iſſue,thouth this warranty diſcend upon the iſſue in eail,yer 


if after the Rene be behind , andthe diſcontinuee entreth upon che Land, 
then che iſſue in tail ſhall have his Recovery by Writ of Formedon, be- 
cauſe chat the Warranty coliaterall is def-ated, and fo if any ſuch collate- 
rall warrant - be pleaded againſt the iſſue in cailin an Action of Forme- 
don, he may ſhew the matter as aforeſaid, how: the warranty is defea- 
ted &c. and ſo he may well maintain bis Action, &c, Littleton fol. 168, 


plac.F 1. 


— oe I _— ——— OO —— 
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LXVIII, The prſ jſſeon avoided upon which the Warranty diſ- 


cends , the warranty is avoided , 


Y Littleton, The poſſeſſion avoided, upon which the Warranty is diſ- 
d.caded, as ifa ftranger hath [awfull entry by reaſon of the diſſciſin, 


- or upon condition vr the hike, 'which is mean between thetaile and the 


poſſ.fion, and warrants the purchaſer, there, when the poſſefion upon 
which the collaterall warranty was made, is deteated, the Collaterall War © 
ranty is alſo defeated. The ſame Law is, where ifcannor diſcend , by rea- 


that he who made it, is atrainted of Felony or the |.ke, 19H, 6.59. Cog- 


cord, 


_ 


Warranty. | 
Edw, 3.11. Brocke Warranty 99. Concord. and Littleton fol. 168 plac, 
$1, 


 atPaonec — 
| ——_—— 
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LXIX. Warranty avoided by Kepriſall of ſuch Fſlate as be gran- 
ted with Warrazty, | | | 


= 
ME 


” Ittleton, fol: 168: pla: 52. By taking back of ſuch Eſtate as he Save 
with Warranty, the Warranty is defeated, as by re-enfeoffment, or 
diſcent : As where the Father doth enfeoff with Warranty his eldeſt 
Son upon whom it diſcends, the Warranty is extind& and determined, for 
that it is diſcended upon him whom he ought to vouch, and he cannot 
vouch himſelf of the Fee ſimple to gain the Fee-ſimple, and he is the ſame 
perſon who ſhall vouch, and which ſhall render in value, and he cannot 
render to himſelfin value. Kron, Where a man hath two Daughters, 
and enfeofteth the one, and dieth, ſhe may vouch her ſelf, and her Siſter, 
for the Warranty remains for one Moyety. Otherwiſe it is where the 
'Vouchee is ſole Heir, 40 £4: 3: 13: But otherwiſe it is where he doth nox 
receive or take back ſo high and y_ an Eſtate from his Feoffee, as he 
gave him, for then the Warranty ſhall be in ſuſpence during the Eſtate, 
and atterwards ſhall bar the Iſſue, Zirt:fol:169: pla:53. 

In a Formedon. Norton, If a man enfeoff me with Warranty, and 1 
enfeoff him: with another, my firſt Warranty holdeth Skreex, If two re 
enfeoff me with Warranty, and I re-enfeoff one of them, and he is ſued 
he ſhall vouch me, and ſhall deraign the Warranty againſt me, and I ſhall 

: have Warranty againſt the two again, 11 H:4:42. 


—__— - -—— 


LXX. Warranty by releaſe determined and extin(, 


IF Tenant in tail enfeoff his Uncle. who enfeoffeth another with War- 

] ranty, if after the Feoffee by his Deed releaſeth to his Uncle all manner 
of Warranties, iorall manner of Covenants reall, or all manner of De- 
mands by ſuch releaſe the Warranty is extinQ, Lirt:fo/:170.pla:5g. | 


ETA G — 


EXXI: Warranty aveided by Attainder, or Ontlawry. 


Arranty alwaies abideth at the Commion Law, and the Common 
Law is,that when a man is attaint or ouchawed of felony,which out- 
lawry is an Attainder in Law, that the blod between him and hs Son, 
_ and all others which ſhould be ſaid his Heirs, is corrupt, ſo that nothing 
| | b; | by 


 Warrany. 

: by diſcent can diſcend unto any that nay be ſaid to be his Heir at the 
Common Law : But the iſſue in the tail as to the Tenements tailed, () all 
not be barred, becauſe he is inheritable by force of the Statute, and not 
by the courſe of the Common Law: And therefore ſuch Attainder of 
bis Father, of his Anceſtor inthe intail, ſhall not pur him out ot his righr, 
which he ſhould have by force of the intail, Lirr: fol: 169 pla: 54,5 5,59, & 
57.& 19H 6:19. : | 


A rermem ———_ ——_— —— - — 


LXXIT. Warraanty avoided, becauſe the Law giver not means to 
avoid, | | 


Jr the Printed Abridgment of Aſliſes, fo/: 38. See therein an Aſliſe of 
# Common, the Warranty of the Anceſtor is no bar for itis of another 

thing which is not in Plaint, and ſo the Heir cannot enter into the War- 

:ranty to defeat the Warranty, and therefore it ſhall not be a bar to him, . 
becauſe the Law gives him no means by aRion, nor by entry co avoid it, 

Ina ' &rmedos, («3 #n vita, and ſuch Aftions in which a man cannot enter, 

there if che Warranty be diſcended and pleaded, this is a bar for ever. 

Br. Warranty 96. {oncor 3 4 Ed: 3. Fitz; warranty 96. conc.22 Aſſ-p:38: 

the caſe of Common of PaRure, Fitz;war, 66. & 33 Ea:3: Fitz; Warran- 

U 74 


ſr II Ing 


— — ——_—_— 


- LXSH0T. Warranty avoided by Plea. 


I.FJN Aſliſe, the Warranty of the Uncle of the Plaintiff was pleaded, 
whoſeHeir he i-,and the Plaintiff ſaid, he had never any ſuch Uncle,and 

it was good, 14 Ajſ*p:1. | | 

\ 2. If an Abbot be difeiſed, and he releaſe to the Diſſeifor with War- _ 
ranty, this is no diſcontinuance.to his Succeſſor, becauſe nothing paſſeth . 
by this releaſe, bur: only the right which he had during the time that be 
was Abbot, and the Warranty, is expired by his Deprivation, or by his 

death, Lirt:fol: 1 36:pla: 13. | = | 
3 Nothing by diſcent is a good plea to avoid lineall Warranty 33 E: 
3.Br:;Connterplea of warranty 2. 


* 
— a IN —_— 


LYXIV. Warranty avoided in part fhal be avoided in al. —_ 
| Treſpaſſe by all the Tallices agreed, If a man gives Lands, theFa- 
the 


r, the Son, and the Heirs ofthe body of the Father, and the Father 
” | alieneth 


Warranty. 


alieneth the Lands with warranty and dieth, the ſon may enter into the 

wioiety, for the diſſeifin to him, and have his aRion for the other moic- 

ty. Aſcue, yet it is to be ſeen whether he may enter into any parcell, for 

then the warranty as to that parcell is defeated, and Warranty eannot 

| fandin part, and bedefeated in part, by Newton and Pafon, and- there- 

fore it ſeemeth to me,that by the entry in part,the whole warranty is defea- 

'  ted,fox all the Juſtices ſaid that he might enter intv the Myjery. 2wod nota, 

22 H.6.51.Conc.24 Ed.z.38.Br.war.z 5. but by Littleton contra, fol.1 57s 
place5s | 


Om ————_ — 
———————— —_— —————— pmeniin 


'S © Warranty ſevered ſhall be loſt, 


Here there be two joint-tenants, and they make partition between 

' them by their agreement, they both defeat their warranty, but if 

one of them make a Feofiment of that which belongs to him, yet the 0- 

ther ſhall have his warranty of the moiety, becauſe there was no default 

in him, 29 Ed.3.Fit<b.warganty 70. and by Huſſey and Choke in Preci- 

pe qued reddat. If I enfeoff two with warranty , and the one enfeoff a 

39 of his part, I warrant not to the ſaid ſecond Feoffee, 11 
_ Ead.45. | 


NE eee eee EE 
_— A 
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EXXVI V arranty ſuſpend for a time determined for ever. 


Man bath cauſe of warranty, and yet he cannot take advantage of 

it, at the time when it is needfull, as againſt an Abbot or a Biſhop 
in the time of vacany, or againſt the heir in his mothers belly, or where 
there is no other heir at the time, which might be vouched with him,now 
this warranty is defeated for ever, as it is there ſaid, 38 £4. 3. 29. but o- 
therwiſe by Littleton fol. 16g.plac.53. Where Tenant in Tail enfeoffes a- 
nother with warranty, and taketh backthe eſtate in Tail, or for life, the 


remainder over in this caſe, the warranty is not utterly aniented, bur is | 


put in ſuſpence during the eftate which the Uncle hath, for after the Un- 


cle is dead without iſſue &c.. then he in the Reverfion, or he which is in + 


' the remainder ſhall bar the ifſue in the tail of his writ of Formedon by 
the collaterall warranty, but otherwiſe it is where the Uncle had as great 
effate in the Land of the Feoffee to whom the warranty was made, as 


the Feoffee had of bim, 


Q4qqq Warran- 


Ps 
. Wont 


852 


Warranty. 
LXXV II Warranty recovered, and after the Recovery is re- 
; . verſed. the Warr ant y is defeated, | 0 


N Dower the Tenant voucheth the heire, and the Demandanthath 
Judgement againſt the heir, and the Tenant held peaceably, and after 


- the heir reverſed the Judgment by a writ of deceir, and the Demandanr 
' brought a new writ of Dower, the warranty is defeated by the falſity of 


the Tenant, and by the reverſall of the Jadgmeut in the writ of deceit, 
Tit, Scire fac. in Fitzh. 140.4 Ed.3.36.Br.warranty 83, 


—_ 


OO  — — —— — 


LXX VILE Warranty once executed, wh:re it ſhall be loft. 


E I recover Land in value,and after 1 be ſued for the ſame Lands, I ſhall 

not vouch by reaſon of the former warranty, becauſe thatir was once 
exccu:ed, and the ſame Law is, where I am enfeoffed of Rent with war- 
ranty, and afterwards the Land cometh in lieu of the Rene, I ſhall nor 
have warranty of the Land, for a Covenant ſhall be taken ftrialy, by 
Wilby in Formedon 23. Ed.3.Fitzh. warrant) 77. | 


CCI 
— ry 


— 


LXXI1X. Warranty deſcended , anothers poſſeſſion who is in the 
© Poſt, if #t fall be lo#?, | 


N an Aſliſe by 4.3. the Tenant ſaid, that the motber of the Plaintiff 

being Tenant in Dower, did leaſe che Land to her villain with warrsn- 
ty, whoſe heir theplaintiff is,, and demanded Judgment &c. and becauſe 
x be did not (ſhew that the Tenant in Dower died during the Seifin of 
the villain, ſo that the collaterall warranty might deſcend upon the poſ- 
ſeſlion of the viilain,ſo that the Right was extinguiſhed in his poſſcſſion , 
therefore the Affiſe was awarded, and ſo fee, that the jwarranty which 
deſcends upen anothers poſſeſſion,wbo is in the PoFZ,as here, of the Lord 
of a villain, it lyeth not. Note, and ſo by the Court ifit had been 
ſhewed that the warranty bad [yen, and the plaintiff barred againſt the 
villain, it had been a bar now, and fo ſee that the Lord might rebut by 


a warranty deſcended in the poff: flion of his v:1lain, 22 Aſ/iſep. 37. 


Note, if a man releaſe with warranty toa baftard and the baftard dy- 
eth withour heir in the life of him that relea'ed, the Lord entreth foreſs 
chear, and then, be that made the war:anty dieth, and his heir brings an. 

aRion againſt the Lord he fhill not plead bis warranty, the reaſon 


_ - ſeemeth to be,for that it is deſcended upon another poſſeſſion,then it was: 


Waco 


Warranty 
when it was made, and alſo this poſſeſſion is in the Poſt, and not in the 
Per, nod note, 29 A(ſ pl.14. 

Tris granted vpon argument in a writ of error, wherea man makes a 
feoffment with warranty and dieth, his youngeſt ſon or baſtard may be 
youched, but if the A7=lier dieth without heir, the baſtard hall not be 
youched, for now the warranty is determin:d, as where thz Lord hath 
been ſeiſed by eſcheat, and ſo ic ſeemeth, that the concluſion of the in- 


hericance ſhall not ftzy, but between the JZ7#/icr and the heir, and not 


between ſtrangers, 5 Hen.7.2. 


LY — — — 


LXXMKX. Where warranty ſhall be extind, the eſtate being in 


| force, 


—__  ——— _ — _ —— — 


| ſeems by Thorp, 40 Ed. 3.14. If my father enfeoff me with warren- 
ty, and cieth ſeiſed of Lands in Borough Engliſh, which deſcends 
unto my younger brother, the warranty is extinR, for it deicends onely 
upon me, otherwiſe it is, if che Father enfeoff one of his daughters and 
 Gieth, for there ſhe ſhall vouch her ſelf and her ſiiter, yet upon ſach Fe- 
off nent ſhewed in the former caſe, the elder had the voucher, bucin the 
argument of the Caie it ſeemed to Thorp, as before, 41 Ed 3.25. he had 
the Voucher for that cauſe, 43 Ed.3.23.Finch, if my father enfeoff me 
with warranty and dieth , the warranty is defeated. | 
Two joint-tenants enfeoff che heir of one of chem, and his wife, and 


they being impleaded vouch the busband, and the heir of the other as Te- 


nants, upon this czuſe ſhewed, ſee 29 E4.3.46. 

| Where there be two joinr-tenants. and they make partition by their 
own agreement, they have both loſt their warranty, but by the Feoff- 
ment of the one of his part, the other ſhill have his warranty of the 
moiety, becau'e there was no default in him. 2 were if the Feoffce of 
the other ſhall have che warranty. as aflignee. Ir ſeemeth he ſhall nor, 
for it isto them both,2g Ed.3.Fitzh.70. 2H, 6.7. Rolf ſaith, that after 
Partition, none ſh:l} kave aidof the other, to have warranty Pera- 
Wert, Dmere. 

One joint tenant ſhall not have voncher without his companion, if 
the jointure continue, but if the moiety berecovered by the default of 
the one, the other (hill have y-ucher for the moiety, 48 £4.3.17. 

. Oae parcener ſhal] nt have the voucher without ber companion, un-- 
 I:flc upon leverance after aid prayer, and afcer Partition, the warranty 
 ho!deth between them . So if one after partition make a Feoffment to 
her ſon and d:eth, this ſon ſhall have aid of the other parcener, ard 
chey two ſhall vouch, 47 £4. 3. 23. 8 Rs. 2.4i4 of the King 15. If one 

make'a Feoffment before partition, and be vouched ſhe ſhill have aid of 
| her ſiſter, and they both ſhall bave the warranty Peramonnr. 


Qqqqq 3a The 
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I Warranty. 
The Tenant ſhall-bave the warrangy, notwithRanding the condition 
broken, if I havenot entred for the condition, Treſi/.5c Ew. ;. 12. 
3 eſſe 9. > Ro Tn. 
be Warranty of an Abbot is taken away by his deprivation or death, Z:e- 
3s tletoy 136.plac.12, | 
I | If a Feoffee with warranty, takethe Feoffor to husband, it ſeems to 
me that the warranty is ſuſpended during the Coverture, but afterwards 
the heir ſhall have it, ramen quereFor.z Ed.3.Fitzh.voucher 201. adjud- 
ged that the wife received upon default her busband, ſhall youch ber hns- 
band for ſuch cauſe ſhewed, and hadit, but otherwiſe it was againſt the 
| demandant, which might by receipt of the wite of the Feoffor, and his 
Seiſin which is ſufficient to have the youcher, but to bind the husband, 
it ſeemeth nor. - ; | 
If a Feoffee reinfeoff for life, there the Feoffor being vouched ſhall 
.  revouch by the firſt warranty, but if 4. be enfeoffed for life, and A. 
© leafeth to the Feoffor for life, there if the Feoffor vouch F. be ſhall not 
- revoueh him, as it ſeemeth againſt the demandant, 7 Ed. 3.44. 
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porall, 15 16. enabled to have Free-hold,1s 
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16 Tobe a jnrer, 245. 
Abridgment,;n'A/i/e, 80. 
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Aion upon the caſe, 53 5d 
33 
394 

$3 34- ."# 

For ſuing without a warrant of Attorney 53: 

efgainft E/cheator for returning a falſe of- 

ce, F4. 

Againſt the Lord for mt holding his Court = 
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4 Rent bar of Dower, 28 207. # pmtrified 56 
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bath right 209. | Abated 577 
Of Homage 06. | For not incloſing a way v7 
Bars the Lord of an eſcheat, 208. | Upon Afﬀumpſir,  $7-602 24 
| __ Action, Upon a Petainer, 59 68: 2 
Lyeth againſt a Monk, without his Soveraigne| Againſt « Tbyrurgion 66» <7 
9 10, | For miſ-feaſance 61 6; 7 
Upon Nudum paRtum, 61 | For turning a watercourſe: , and ſireitning" > | 
| Action upon Statutes, 4 4 6263. 1 
Statute of Liveries 38 | eAgainit a Brewer GT: -* 
De parco frafto, a»d the jadgment in it 38| For diſturbing to hold a Leet; Turne, Faire , 
De valore mortgapiz, 39 | ; 63: * 
Forfeiture of marriage 39 | For diftraining T enths- 64 67. ©: 
For putting wpon Enqueſts 41 | Upon 4 Bailment 685 


For burnin 'g deeds 66 6 7 - & 


Of Foreſtallers, + 
Eor Nuſance inthe free hold of another tomy: 


Of Amerciament 41 Fr” 
Of Repradors 47 | AMill TYE. 
Of publiſhing Newes 47 | Acconnt | 5073. £4 
For ſhipping Wools : 48 | Attion upon ehe caſt for word. 47 65; © 2 
For diſtraining 5 0ne conntyy, and drsying mnte | AQs, —_ 

| ax0rher | 48 | Of the predece ſor [hall bind the ſucceſſor, Ex ec EI 
For diftraining in the high way | 40| contra” | 2345-69 12. 
Of Beavpleader 49 Acquittaile, | - . 
Qf Admeaſnrement . 50 | For what manner of ſervices 672: #41 
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44 'Frankalmoignt, cauſe of acquittail 674 | 
© iPreſcription cauſe of acquirtail | wg 
% © ('s) z | 


7adgment to recover acquittail before th- point 
tr -yed, 686 


686 687 
Addition, Naper Monachus, met gord 9 


-Admeaſurement of Paſture, For whom it /cth- 


23 
Againſt whow 25 36 
How to bee made 25 
By whom tobe made 25 
Fadges of it 25 
Not of common in his own land 25 


After admeaſurement, the Lord may take the 
catte'l for ſurcharge 26 


Secunda ſuper onoratione where -it /yeth, and” 


in what court Þ2 | 26 | 
Advowſon 189 501. where appendant where 5»: 
groſſe 194 195 196 
One appendant to another ; I 90 
Admirall and Admiralty, 22 may take good- 
#pon the land in execution | 22 


22 
Adminiftra'ors and Adminiſtration, where 
| 452 


== Of parcel of the eſtate 452 
pon condition | 452 
E Averment 170 
= Agreement r. Shall amount to « Leaſe 2 
+ Sh:ll bind the facceſſar, 3 
= w/bere it fall bind Pariſhioners 122 
E Ayde, To make the ſon Knight, 172173 
E Alienation, Not good without aſſent Io 
== bo muſt aſſent | | 10| 
= Amendment, Of the entry of damages, 390 
= Amercements 109172 171 
= Of the Sherif for returning the [ame panel,2 13 
== Arxuity 18431 4602 408 


Ancient Demeſne :95 


Appeal 9239346255 


| 7M Apportionment of Rext and/erviies 125 183 ) Of What aſſile {yetb, 123 125 Of Tythes 123 


TaBLE. 


Where according to the value, where to the 


quantity 185 186187 
Of a Rent charge or Seck, - 187 188 
Arp ovement to1 Who may approve 25 35 
Huw axd when to be made -— 3T 
Aſſije after approvement 32 

here without aſſent 32 


'By altenation of part of the waſt 31 for the T e- 
nant againſt the Lord 33 
Appendanct and Appendancy 
u bat may be appendant, What not I95 
By what aft thimy s appendant , may be di/ap + 
pendaxt | I 96 197 


a(liſc ot Nuſarce, 299 Of away. 3557 63 


120 122 and where an ation upon tha caſe 
for ſtopping tt, 37 62 63 
In right of Damages, 93 
eTgainit him that levieth a Nxuſance to my 
Frez:hold I21 
Aſſile ef freſh force ng92 Aſſets 434435 


Axstiſe 08 + here awaraed at large, 118 137 


where upox title , 68 6970 71 8890 105 

| 115 116103 104 125 130 

Where enquiry ſhall be of ircumFances, 70 71 

4 88 

A : large upon Waiver of the bar 73 Twice tas 
en | 7 

Of Rent. mnſt be againſt all the Tenants, 8 

81 1040:0 

Of a Coredy by the wife. 85 497 /r all enquire 
of damages 92 93 
O; an Office Corody and profits of them 58 g9 

Of a Bayliwick 9) 
Abated for parcell yot named : 99 


Of common append-nt and appendant to Te- 


nant I02 
Of common in groſfe by pr: ſcription _ 103 
T akzn in C or finto cor utatus 197 108 
By what mean: it ſhall abate, What net 114 
Aoatcd ſor default in the Judges patent 116 
Abated upon title made | 116 


pwphere 14udgment in the aſſiſetſhall be upon the 
/prciall mitter, and_not upon ſeiſin and aiſ- 
ſerfin, by II8119 


For 


: I951)6. 


OC HU HoOSp>S. 


I ty Hh 


& 


For toll of a Mill 123 B | AY 
Turned into the nature of an Enqueſts 14 | Bart $2142 143 I» adma/ureme t of paſture” 
By T enant by Statnte Merchant or Elegit 125 | | 24 2 
Of covent diſtreſs | I25 | In ations #pon the Caſe upon ſtatute! 42 43 ** 
where the aſſi;e Was demanded and amerced , | 44. i 
128 | In ations npon the caſe $359 Mi 
Remanded.afſter adjournment 139 Of Eftovcrs | Where pleaded to icompell the tenant to make 
650'  ritle; 2 937 
Aſſociation 125126. What lall be a good bar in afſije of Rent, 114 '\ 
' No aſſociation iy @ ſpeciall Si non omnes 127 | Inaſſiſe of land, 139149 i 


Aſſociation upon aſſeciation 


Aſſeciate muſt ſhew his patent 


Attaint 227 234 240 243 254 373 473 
Audita querela 410 414 
Averment, 3 4 208 209 


Where a confederation may be averred ina deed 


| | 515 
Avomry, 144 145 Not jor arrears before, af 
ter acquittance | 


Severall, and by [everall perſons for one thing, 


| 148 

By foynt-tenanty, parceners hnsband and wife 
149 

By cheif Dozoner, Commoner 149 
In the place where &<c. 149 150 
Good without alledging ſeiſin 153 


forme of pleading in it 154 


Againſt a Feoffee for arrerages; withont notice | viledges 


; IF5 
Where it ſhall abate 
For kent determined 


After Diſclaimer | | 

Where it ſhall be upon the huthand only 161 
Changed where not 166 167 
For afſeſment for repxrations 168 
For ame: ciament in Leets 169 
By commandement 169 
For [uit at a mill 171 
For aide 172173 
Upon a man of Religion for ſervies 191 
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Burroughs Tenants inburrexghs and their pris 7 
192193; 8 


156 Capacity 
| 156 157 Capizs 
Where the party muſt avaw and where jaftifie , Capizs pro fire 
157158 Ceftui que uſe 


The formto make it 
To the array 212 223 234224 215 226231! 2} 


Upon Tenant at will, or copy holder for Rent . 
| 196 
For a diſt eſſe in the freet or fee 


Of beaſts aelvvered by Withernam 203. 


Not good in atfi, e, without taking the Tenancy 


#pon bim 144 
By receipt of Homago 295. * 
Of parcell of Rent, a bar? for the repdue 208 
1s a Cui in vita 208 
In covenant 332 
| » waſt 717 
Is Warrantia charta 782: 
In awrit of eMrſne 682 683; 
Inawrit of Recaption 703. 
In a Replevin 694 695. 
Ina Replegiare 692: 

Is waft 717 118 719 720 728-722 731 932. 
Barr of acquittail 682. 
In 4 recaption 703: A 
Baylement E6» "8 
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407 409413; 
402 415: 


affinity 200 212 225: 


Principall challenge , 210 211 213 214 22575 
2275 
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Not 4 principall challenge without ſhewing the - A 
record 2133 0. | 
Becauſe made at t' e denominat on of the party :*® 
214 215 217” 
299 | For favour. 213 215 234: 8 
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= For one ſhall goto al 
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217 234, Charge | 2 
= Peremptory 217 232 £33 | Ceſlavic - 153 185 463 747 
= .Xot loſt by lacheſs or defaxlt 218 | eAbatement by a ſubſequent diftrefſe 114 115 
= By both partyes_ 219 | Certificate,three certificates of one Statnte ſhall 
W. Array quaſhed by 8 220 221 233 be intended one Statate 386 
= Becauſe be that made the panel! was of bis | Common 453 
Robes, 223 224 his attorney ibid; | Not more then his Grantor had - "as 
Becauſe hath an altion depending againſt the | Not by title of Occupation only 2 
=. .party | 224 | Suſpended or extinit by unity of poſſeſſion where 
== here to the array not tothe furers, etecon-| revived . 24 2$ 
= ra, 326 237 | Common appendant . 27 103 195 
E For the hundred 228 229 | Not to a houſe 25 27 
> Forinſuffcicncy 230 | [n @ Piſcary *7 
EX here the King 45 party 231. 232236 | By preſcription ibid. 
” Tothe Array after it is affirmed - 233 | Of common right 195 
”  Towitneſſes 234 235} For what Cattel 27 
Of tryers 235| To what land it belongs onely . 27 195 
By a ftranger to the pp rit 235j Common appurtenane ' 38 29 195 
 :Of the four Knights, how to be trycd 242 | To have boughs of trees cut downe 29 
= Becauſe of Eating 243 | Of T urbury | ibid. 
i Becanſe « Juror came at the charges of the par- | what ſball be ſaid appurtenant 29 


= 7uſtifiable, and by whom 251 252 253 254 
"al "A. 
i BÞBy an Attorney | 255 
E By ſ«retze, pledge, baile 256 


= Punihable, though no Record be of the Smite 
- 257 For cauſing one to be inchanted 258 
=. Ts what Conrt the writ lyeth 258 259 
= #7 kat ſhall be Champerty, what pretended title 
= within;z2 H8 259 
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Bc 243 | Common in profle 29 
 Parsiloner, Arbitrator, no can{e of challenge | By Uſage aud Preſcription made appendant,3e 
I 243 | Muſt be taken according 1othe Grant 30 
- FWhere the canſe muſt be ſhewed 224 | Common by viſinage 31 
3 Of favour pon ingue(t of Office 245 | Who may claime it ibid, 
& Champertic avd Maintenance 245 | Cannot be in Inhabitants which are n0t a C 67f0- 
= 8 bere the writ lyeth 247 | ration,bat in the Lord for them ibid. 
k-. What ſpall be ſaid Champerty 247 254 | Colour, /x What attion tobe given 260 
 #here purchaſe pendant the writ is ne Cham-| B 'y whom and to whom 264 
 perty 248 | Sufficient matter of colour 265 
6. Traver(ed, »here ib d. | Auſt oive atule or property 261 265 
: & here upon apromiſe, without teſtament, gift, | By Baſtardy generally not good 261 
or ſale . 248 249 | 1nſt be a difficnlty to lay people 261 
= 3y whonl the writ lyeth 249 250 | By an Eſtate defeated or determined 262, 263 
| ", Againſt whom 251 | For rart, good for all 264 
aF orme of the writ, and Count in it 251 | Muſt be upon a plea in bar, not to the wit 264 
.\'o colour where the party jsſtifies by matter of 
Record | 265 
Colluſion and Covin 5 47 548 461 


Within the Statate of Matlebridg 266 267 268 
where averrable, where not 2662.68 269 514 
Not againſt a Fine executed averable 268 
Not averred upon a deviſe 268 
Betwixt whom inquirable by Stat,Weſt.2 269 

Enquirabl 


Tar 


TasBrs, | 
Enquirable Ex Officio . 270 | Contribution, againſt whos | 174 
Enquirable by 4 Quale Jus 270| Avowry for it 194 : 
Tn what Attions ('ovin ſhall be enquired of 271 | where it ſhall be made - 182 188: 
Where tryed 271 272 | Apportioned by purchaſe of part of the land 188 
Net averrable after acceptance of Homage 206 | 18% 
Conditions, Where void 272273 274 | Where #pon compoſition, otherWiſe not 1 8% 
Repugnant, good, & e contra 273 | Conuſans 658619653 Where as Bailsff [4 ad 
Upon a warranty howto be performed 274| mwhat nt 1488 
To be performed beycnd Seas 274 | Who ſhall make Connſans, who Avow 4 2.0 
That an Eſtate ſhall ceaſe 275 | of Acquitaile | 676: 


Words conditionall when they ſhall be in the na- 
ture of a condition, 'covenant, or grant 275 


276 277 

For payment of Money, and to whom to be pers 
formed 272 
Double conditions, when one or both are to be per- 
formed 278 279 
Performed at another day and place 280 
How to be performed When no day or place is 
mentioned 281 282 283 
ContraQs, bargaines, and buyings, 284 3 5 


39E 343 


Of a Feme covert, and to ber 284 Her Puying 
| 1bid. | CMiſneſmer of them 


voyd 
Rated according to the intent of the parties 285 
Where in them there muſt be quid pro quo, & 


e contra 286 
Yoja ibid. 
Conditionals, where good 287 
Once void, net made good by agreement ſubſe- 


quent 287 
Determined in part determined in all 287 288 
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Coroner, where he may execute bis Office 22,5 
Corodie' appendant to an Office __ oz 
Copyholder 168 31 gi 
Corporations, from 292 198303 What they 

may do without Deed, what not 292 29 3-277 J 
By the Head without the conſent of the whale: 

Corporation ng 
| Diverſe ſorts of them 
' By Whom tobe made RPE 
Without a Head 295 +. 
Which have capacity to take or grant 2953 
Huſt be ſued by their right names 296 S827 

Grants by thews ibid, 
296 297 299387 
Named by name of Baptiſme OE 20 - 
Surpluſage of their name ſhall not make voyd a 
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Graxt 299.8 
Change of their name ſpall not alter their charge® 
3003 
Diſability not adjudged inthem 3019 


What words are ſufficient to incoyporate302 303 
One cannot make another but by ſpeciall Grane * 


Exntire cannot be ſevered 288 
By what atts contratts are diſſolved 289 
E xecatory and executed 284 
Sale, good of a thing not :# elle 290 291 


Bajlif, Fatter, or Servant good, &EC contra, | 
290 

What is (ufficient to create a contratb 291 
Confeſſion 2 6 448 Of the Maſter ſhall make 
the taking of the ſervant, «Tortious 148 
Contra formam Feoffamenti, by whom, and a- 


gainſt whom maintainabls IIO 41 44 
N ot for ſuitreall 160 
462 


Contra forman Collationis 


| By the Aſſignee and a ſtranger 


| | : 303-2 
Colts, #o coſts 1pon 7udgment by confeſſion 305% 


Nor upon an attion upon a penall Law 3084 
In what ations ſhall be ceſts 3064 
Where trebble coſts, where not 306 


B#y whom to be aſſeſſed 3067 
Covenant, 8 326 317 when ſued, and po. E 

what Deed 3 27 
Where it lyeth 328 Where in Covenant the © 


terme ſball be recovered | 329% 
Againſt the Heire, 329 Shall uct deſcend 33 o_ 
330 3 


Krrrr Ay * | 


4 Tus | 
iſtrators, and againſt 


3 Executors and Admin 
em | 332 


Tn what County te be ſued - 332 
Forme of the Writ. 
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Counts, in ations upon the caſe 

Yn Covenant 326 InaWritof Ward 


Ein awrit of Xeſne 681 


dn « Replevin 691 692 696. 
| "1 ui in vita 82 208 209; 
+. Cuſtomes, of #he (ourt of Admiralty 22 
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* one for the inſufficieucy of the other 
U 2 Lpportioned 
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E237 here to be inquired of by the F urors 345 
EDarrein Preſentment 88 
EDeeds, date Where not materiall 4 483 
"ay have to deliveries 477 


Good by the delivery of a ftranger 478 
Delivery of them | 478 479 
*4Delivered as an Eſcroule | 278 


i nthelrhird and firſt per/02 . 497 498 
Jadented is the deed of both, 478 Et e contra, 


#r:thout a ſpecialty 332 Againſt pleages 333! 
333, 

64 
530, 


Amages,where ſpeciall muſt be alledged 6 | 
' 4 bere recovered in Aſſiſe 5 3 75 Pad by | Deviles 


T apr. 
Made beyond the Seas 


5 496 497 
Deed and Letters Patents made before time of 


memory, where good, & e contra 497 
Seale broken or debruiſed 498 
Decites tantum 217 347 
Decem tales 219 237 


Demand, #har ſhall be a ſufficient demand of 4 


Rent 'IO7 
Demizen 20 
Detinue Ii 6 46 355 
Lyeth not for Toll 67 
Of Charters | 253 
Debt 4 5 275 286 282 297 317 345 

| 396 430 431 432 439 448 451 489 
493 494 | 
evil 445 $02 
 Diſceit, For forging a Statnte ſtaple 54 
Diſſeiſor and Diſſeiſin | F12 10 
Who ſhall be adjudged Diſſeiſor © 92 93 
By failer of a Record : 92 93 
Of part, « of the whole 98 
Denyer is diſſeiſin of a Rent 107 
With force 110 Impriſoument uþoy it ibid. 
Not purged by a Feoffment pleaded II3 


By execution ſued againſt tenant in taile 140 


8 480 
” Enrolled 482 
Non aw%ided by novage or durcſſe 482 
EF here pleaded it muſt remaine in court. and 
E- where delivered back 483 
Cann be anerred before the date of it 48 4 
Sealing of it 486 with one /eal good for all pare 
6: Ties tbid.. 
Good, notwithſtanding variance in it 478 
- Or miſnoſmer 4.90 


b y here void by miſno/mer, & e contra 487 488 
b. : 509 
3 bere: pleaded Without ewgng 3t 491 
* Good to one intent and voja to another 401 492 
- Voyd by raſure, interliniation, &c. & econrra 
#Fberezobe cancelled, & econtra 492 493 494 
Fuid by Wworas inthe Deea it ſelfe 
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495 496 | 


By entry | 198 199 
At eletton of the party | 197 
Diminution, Where it /hall be alleadged. Where 
not | 362 363 
Not of a thing contrary to that which i certi- 
fied 362 
| Of 4 Record certified ore tenus 362 
None after in Nullo erratam pleaded 364 
Diſcontinuance 207 460 556 
Diſclaimer IG1 
Who may di/claime 334 
In what Writs it lyeth, in what not + 335 
T he nature of it | 336 
In the T ennre and Tenancy differ 336 337 
Speciall SIP 
1f good with a ſalvo tbid. 
Of the Husband ſhall binde the Wife, & e contra 
After confeſſion, or homage 9 
Inawritof Meſwe - 688 . 
Dower, 


Dower 180 182 312 313 455. 490 

502. 747 
Diſtreſle 199 
where good, where net 146 
yaccly 2 I73 174 
Diſtringas 356 357 


Deviſe, Of a Feme covert to her Husband 
| 503 504 & e contra 


Where voya 504 
To an Infant in his mother: belly 312 
To the King, of gooas 617 
Dum fuit intra #tatem 28 747 


E-- 


| genres cuſtodize doth nit Lye of the body 


and land 530 
Non-tennre 1s no plea init $31 
Of arent $31 

By Guardian in Socage 531 532 
Ejectione firme# 


472 
Enfant, Atts of an Enfant Where void 308 | 
& e contra 307 308 | 
May make Attorney, or be Attorney 3O7 
Acconntable, and where not 307 308 
What Statutes or Alts of Parliament fhall 
binae him, & e contra 309 
Noexſuit, where it ſhall binde him ibid. 
Confeſſion of an Enfant 309 Where binae 


him, Where not 3ZIO 
Shall attorne | 310 317 
Shall not have his age in Meſne 310 317 
Default of him . $30 31-314 
What afts cr contempts ſhall binde him, and 
where he ſhall le puniſned 311 


| Not bonnd by recovery or verdif® 311 312 | 


Pauched in his mothers belly 313 
Devi/ſe,an Enfant in ventre ſa mier 312 
iYhat pleas ſhall have in Aſſiſe 89 
Bound by warranty upon weucher 310 
lay wafve his Demurrer 313 


Txz TasLs. 


| Bound by Lacheſſe . 316 
Cannot be ſubjeft to Arbitrament or Award 
31$ " 
Entry,T he poſſeſſion of the King not avoyded {þ 
by Entry, without petition os = 
Enterpleader 
Election, Where the party ſhall be — 
tot, & e contra 76 77 78 
ay chooſe his T enaut in eAſſiſe 78 
Of an Abbet, and how to be maae 16 
Elegit 401 404 410 427 
Enqueſt, #1 here demanded upon a paint 352 
Not taken till a Demurrer be decided 35z 
Where taken by acfault 353 354 355 
Error I2g9 
Brought to avoyd Execution notwithſtand- 
ing the party Was eutlaWed 2k 


In the aWard: "g of Aſſiſe before 4 Demurrer 
determined © 69 
1n Aſſiſe + & 
In entry of Plea 129 
For defeF of tryall 24.1 
Where of things for his advantage, where not 
381 382 
Lyeth not after a Releaſe 382 


ty here it 3s aSuperſedeas to 4» execution, & 
econtra 3 $ $ 
Eſtoppel 97 104 124 15g 176 481 
A regord is no, Eftuppel in an aftion brought 
to defeat a Record F1 
Pleaded to compell the Defe endant to —_— - 


tle : 
A ſtranger may not plead a Dred by E Hope 
pell 158 160 | 
Eſtray 
Eſcuage 


Where, and when to be payd 


ty hat pleas ſhall binge him, and what other 


Exchange, #here it ſhall binde an Enfant 

'209 
Net averreg againſt a Derd 209 
Extinguiihment 189 
Ex grav1i quzrela 408 
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May declare uſes 314 | [ne 341 342 
Cannot be Guardian in Socage- 315 hat ſpall be good Evidence . 343 343 
Rrrry 2 Gives 
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50 

What evilences the Jury ſrall have with 

them | 351 

Given of things before memory 251 
Upon engueſt of office 351 


Execution, No Capias againſt the Sheriff 
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apon a Recovery upon the Statute of Win- 
cheſter 


45 
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| 391 
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demeſne 395 
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400 
There by Habere facias ſeſinam 403 
Where by Fieri facias and diftrefſe 404 
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impriſoned | 498 414 
How done, after the Record is removed 499 
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a Þþ | 411 
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425 426 
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427 428 
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Devaſtavit 429 433 
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charge Executors 436 
Whot ſhall be ſaid Executori or eAdmins- 
ſtrator 437 438 
Executors, and Execmtors of Executors , 
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One ſued alone. and where one ſtall have 
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out him + | 440 441 
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agreement zn conrt, 442 
And what fhall be a ſufficient will ibid. 
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444 
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after refuſall | 445 
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life of the Teſtator, and what ation, 446 
451 452 
Pleas for execntors | 448 


«May preajnadice one the other 448 
Dewiſee , if he may take the goods without 


for the party 412 | conſent of the Executors 450 
Upon 4 Fine . 413 ' To whom they ſvall account 450 
Elegit efter Capias 415 | Extent and re-extent 401 404 
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454 
456 
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tenders 456 457 
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Granted to aftranger to the Record 458 
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Alfifying recovery 459 
For covin 459 460 461 
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By the ſuccefſor of a Parſon or Viccar, and 
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By the wife of a recovery againſt the hus- |Cannot be Aſſets 


| 
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TasLE. 
| Of the hnsband ts his wiſe, and of a firans 
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| it ſhall continue 526 
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Founders 
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| 180: 
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Recovery againſt Tenant for life 474 | 
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band 319 What perſons ſhall Gage Deliverance for 
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Of a ward by Guardian by Nurture $545 
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| 654 
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By Executors 656 657 
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1bid, 
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Of Tythes 627 596 597 598 602 
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Toaftranger to the Deed 6.45 ” 607 
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619 


620 


Grant of the King, from 594 to 629 203 [Taken ſtriitly acccrding to the words 621 622 
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out alloWance in Eyre 594 595 618619 
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G25 626 
Determined 
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Of [piritmall things 


it 532 


Shall maintain right of ward, and recover | Need not ſhew his patent 
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damages,533 Etecontra, 
May forfeit the Gnardian/hip 533 
Who jhall be Guardia in ſocage $33 
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667 
667 


try and commit the perſon 667 
668 
atts of fmſtices of Oyer and Terminer , 
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Judgement,where not perpetuall 137 138. 
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Herriot 185 
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175 176 
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Anceſtrell Drawes acquittail 673 
Homine replegiando 691 999 712 
Hors de ſon {fee 97 104116139 
No plea in Aſjiſe 89 
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Who may plead it 163 
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Inrolment of Deeds 
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before snrol[ment 499 
Interpleader, in 4 writ of Ward 593 
A'ot till the parties be both of age 593 


Tue, joyned, where it may be relinquiſhed 


111 
Intruſion 38 42 
Upos the poſſeſſion of the King 590 


Juſtices of Peace and Judges, Have not pow- 


er to hold plea without patent 116- 
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482 | Amerciaments there by whom afferred, 663 


664 
A Leet within a Leet 665 
Of the Sheriffs T urn, and the difference be« 
twixt Leet and T urn © 668 
May be parcell of a Mannor '0r Hundred, 
| | 666 
Preſentments,. how traverſable in .DLects , 
| : 666 

Leaſes, At will and ſufferance, 'and what 
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At will of the Leſſor, with Livery 31 an e= 
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land is ſovved 505 
Treſpaſs Vi & armis /yes not againſt T e- 
nant at [ufferance 
Releaſe to a difſei{or, determines the eftate 
at will of the Tenant 505 
Licenſe, Of t*'e King to his Tenant in taile 
to alien, where void 527 566 
'Of alienation, where, and what ſhall be good 


567 
Where requiſite to charge lands bolden of | 


the Kin 568 
Seizure For alienation, is but 'in the nature 
of diftreſſe _ $68, 


Livery and Seifin, here lands ſhall paſſe 


by the deed, and net by the Livery $10 
eLud where by the Livery , and not by the 
- deed | | ibid. 
After death where void 510 


By command of him who hath a right pyra- 
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" Leſſer at Will, all not be put ont after the | 
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. FFEan profits, Where the King ſhall be 
anſwered the mean profits 591 592 
After the writ of deceit 592 
Of a Bailiwick ibid, 


Meſne, Where the writ ſhall be maintain- 
| able by Owelty . 671 679 
Where it lyeth 673 


Lyeth not in avowry upon a ftranger 673 
[ yeth not,nor acquittail of a thing hz ought 


to do 632 
By Tenant for life or in Dower 684. 
Forejwager in meſne 685 636 


Where the iſſue in taill cannot diſtraine for 
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. brought 685 
When the meſne ſhall have the writ in re- 
ſpelt of damages owly loſt 687 
Diſclaimer 1n it 687 
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Where delivery of the deed upon the land, \ 
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Livery and ouſter le main 570 
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Ont of the Kings hands for lands not holdey 
of hins 290 
Swed by parcells where not $77 578 
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. found heir by office 579 
No Livery but upon an office found 580 
By Coparceners, and how to be ſued by them 

Joyntly or ſeverally 582 583 
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583 


Generall 583 


— __ 


Mages | 688 689 
Againſt him who hath a Reverſion or re- 
wainder 689 
where covenant lyeth for acquittail , and 
rot meſne 689 690 
Proceſſe in the writ 693 
By what alls Meſnalty is extint 690 691 
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Non tenure 155 413 
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Sos | 397 
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Non eſt fatum, 480 481 
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Where 4 goed plea, xe contra, | 478 479 
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hall be pleaded . 481 432 495 | By the hutband for himſelfe wicks bis 
hex Riens pa (ſe 55, no good woes 481| Wife I73 
Of the generall [ſue | 43 
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O.: 110 
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Preſcription 158 192 195 188 674 675 
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1 2 697 701 707 
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Offices | 2 03 
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Patents, Where /i all br pleaded, and. 
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Petition' 190 
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To the writ | 57 
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- Of diffesſor what go0s 9991 | 
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Profeſſion 
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Where not if reſerved tothe King 521 
By Werds, Salvo, Reddendo , faciendo , 
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ment 279 
Defeated by a D efeal/anct 2.79. 


87 10} 1341-51 153 193 
'$6 


Of c 01971100 
| Not traverſable | 147 
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